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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impaneled on to wit July 3,1951, and sworn in 

on to wit July 5, 1951) 

UNITED STATES OF AMERICA 


CHARLES E. NELSON 
VIRGINIA MADGE NELSON 
ROBERT L. NOWLAND 
MARY C. NOWLAND 
BLIGHT H. LEE 
ALBERT LBULLOCK 
JAMES E. LOWRY 
ROBERT G. KIRBY 
BERTHA N. McWILLIAMS 
WILLIAM K. McWILLIAMS 
JAMES L. PUMPHREY 
MARY T. HUTCHINSON 
EFFIE LOU TRENT 
SHIRLEY McCOY 
RUBY GEARY 
ELIZABETH BRADY 

Criminal No. 1469-51. Grand Jury No. Original Vio. Sec. 

1501, Title 22, D. C. Code, 1940 Ed., and Sec 371, 
Title 18, (1948) U. S. Code. 


Count One 

The Grand Jury Charges: 

Identity of Defendants 

The individuals named as defendants in both counts of 
this indictment and who will hereinafter be referred to as 
the defendants, are as follows: 
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Charles E. Nelson, Virginia Madge Nelson, Robert L. 
Nowland, Mary C. Nowland, Blight H. Lee, Albert I. Bullock, 
James E. Lowry, Robert G. Kirby, Bertha N. McWilliams, 
William K. McWilliams, James L. Pumphrey, Mary T. 
Hutchinson, Effie Lou Trent, Shirley McCoy, Ruby Geary, 
Elizabeth Brady. 

1934 During the period from about October 22, 194S, 
continuously to the date of the finding of this indict¬ 
ment, within the District of Columbia, the defendants were 
concerned as owners, agents, and clerks and in other ways in 
managing, carrying on, and promoting a lottery known as 
the numbers game. (Violation Section 1501, Title 22, D. C. 
Code, 1940 Ed.) 

Count Two 

The Grand Jury Charges: 

The part of the first count of this indictment entitled 
“Identity of Defendants” and their names is by reference 
incorporated into and made a part of this count. 

Beginning at a time more than three years before the 
return of this indictment and at a place or places unknown 
to the Grand Jury, the defendants unlawfully, feloniously, 
wilfully, and corruptly conspired and agreed together and 
with other persons unknown to the Grand Jury to commit 
offenses against the United States to consist of keeping, set¬ 
ting up, and promoting, and being concerned in managing 
and carrying on and promoting, in the District of Colum¬ 
bia, a lottery known as the numbers game, and selling and 
transferring in the District of Columbia chances, rights, 
and interests in said lottery, all in violation of Section 1501, 
Title 22, D. C. Code, 1940 Ed. 

In this connection, it was an essential part of the con¬ 
spiracy aforesaid that the defendants would use various 
premises and places in the District of Columbia where the 
numbers game could and would be played, carried on, and 
promoted, and in each of said premises and places the de- 
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fendants would unlawfully, from Monday to Saturday in¬ 
clusive, of each week, sell chances, rights, and interests in 
the drawing and obtaining of a prize to be drawn in said 
lottery and numbers game, and the defendants would then 
cause the money so obtained on the weekdays aforesaid, 
at the aforesaid various places and premises in the 
1935 District of Columbia, from playing, carrying on, and 
promoting said lottery and numbers game as afore¬ 
said. as well as certain slips and records made in the Dis¬ 
trict of Columbia in connection therewith, to be brought 
daily from the District of Columbia to various premises 
located in Calvert and Prince Georges County, Maryland, 
where the said money would be counted and tabulated, and 
the said slips and records would be examined and checked 
to determine those who had bet on and played the winning 
number in the District of Columbia, as aforesaid. The win¬ 
ners, as aforesaid, in the District of Columbia, would shortly 
thereafter receive and be paid their winnings in money and 
cash in the District of Columbia, said winnings having been 
sent by the defendants from the State of Maryland to the 
District of Columbia for that purpose. 

The conspiracy aforesaid was planned and designed and 
intended by the defendants to continue, and did continue and 
was in existence and operation in the District of Columbia 
throughout the period of three years immediately before 
the return of this indictment. 

Overt Acts 

At the times and places hereinafter mentioned, the de¬ 
fendants committed, among others, the following overt acts 
in furtherance of the said conspiracy and to effect the ob¬ 
ject thereof: 

1. On, to wit, December 17,1948, the defendant Charles E. 
Nelson went to the Arcade, a place of business at North 
Beach, Maryland, operated by the defendant Nelson and 
the North Beach Amusement Company, where various num- 
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bers slips and records were being checked and tabulated 
by and for the defendants. 

2. On, to wit, February 1, 1951, the defendant Charles E. 
Nelson conferred at the defendant’s farm at Ritchie, Mary¬ 
land, with one Milford Burkley, who had been employed by 
the defendant Nelson as a numbers writer in the District 
of Columbia, the conference being with respect to a num¬ 
ber which had been played by one of Burkley’s customers 

in the District of Columbia and which had not been 
1936 paid off, although the number had won on the partic¬ 
ular day that it had been played. 

3. On, to wit, December 17, 1948, the defendant Virginia 
Madge Nelson was present in an office over the Arcade at 
North Beach, Maryland, referred to in Overt Act No. 1, at 
which time and place data was being tabulated by certain 
persons there present with respect to numbers slips and 
records -which had been brought there shortly before from 
the District of Columbia. 

4. On, to wit, March 1,1951, the defendant Virginia Madge 
Nelson was present at a house owned by Heber McWilliams, 
Sr. at North Beach, Maryland known as the Ranch House, 
at which time and place various people under the direction 
of the defendant Virginia Madge Nelson were tabulating 
and recording data from numbers slips and records which 
had shortly before been brought there from the District of 
Columbia. 

5. On, to wit, December 17, 1948, the defendant Robert L. 
Nowland brought a large number of numbers slips and 
records from the District of Columbia to the Arcade at 
North Beach, Maryland, heretofore referred to in various 
Overt Acts. 

6. On, to wit, January 2, 1950, the defendant Robert L. 
Nowland brought a large number of numbers slips and rec¬ 
ords from the District of Columbia to the home of William 


M. Richardson, adjoining the Tea Toper Tavern at Seat 
Pleasant, Maryland. 

7. On, to wit, December 17, 1948, the defendant Mary C. 
Nowland went to the Arcade at North Beach, Maryland, 
heretofore referred to in various Overt Acts, and supervised 
the obtaining of data which was then and there being taken 
from a quantity of numbers slips 'which had shortly before 
been brought from the District of Columbia to that place. 

8. On, to wit, April 2, 1950, the defendant Mary C. Now¬ 
land went to the home of William M. Richardson, adjoining 

the Tea Toper Tavern at Seat Pleasant, Maryland. 

1937 9. On, to wit, December 1, 1949, the defendant 

Blight H. Lee drove one Waldo Roberts to various 
locations within the District of Columbia. 

10. On one or more occasions on or about January 2,1950, 
the defendant Blight H. Lee came to the District of Colum¬ 
bia from his home in nearby Virginia and here picked up 
numbers slips and records and money bet in connection 
with same. 

11. On, to wit, September 1, 1949, the defendant Albert 
I. Bullock left Washington, D. C., and went to the home of 
William M. Richardson at Seat Pleasant, Maryland. 

12. On, to wit, August 1, 1949, the defendant Albert I. 
Bullock left Washington, D. C. and went to and was present 
at a party at the Tea Toper Tavern at Seat Pleasant, Mary¬ 
land, attended by several of the defendants. 

13. On, to wit, January 2, 1950, the defendant James E. 
Lowry left "Washington, D. C., and later that day brought a 
bag containing numbers slips and records to the home of 
William M. Richardson at Seat Pleasant, Maryland, and 
on the same date returned to Washington, D. C. 

14. On one or more occasions on or about August 1, 1950, 
the defendant James E. Lowry left Washington, D. C. and 
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went to and was present at the home of the defendant 
Charles E. Nelson at Ritchie, Maryland, where numbers tab¬ 
ulations and operations were being conducted in a garage, 
at which time and place the defendant James E. Lowry pro¬ 
tected the said operations by standing guard with a loaded 
sawed-off shot gun. 

15. On, to wit, January 2, 1950, the defendant Robert G. 
Kirby left Washington, D. C. and later that day brought a 
bag containing numbers slips and records to the home of 
William M. Richardson at Seat Pleasant, Maryland. He 
then on the same date returned to Washington, D. C. 

16. On one or more occasions on or about August 1, 1950, 
the defendant Robert G. Kirby left the District of Columbia 
and went to North Beach, Maryland, where as a hired guard 
he protected and guarded the Charles E. Nelson property 
heretofore referred to, known as the Arcade, and then re¬ 
turned to the District of Columbia, in time to carry on 

his regular employment there. 

1938 17. On, to wit, March 1, 1951, the defendant Bertha 

N. McWilliams operated an adding machine at the 
home of one Heber McWilliams, Sr., at North Beach, Mary¬ 
land, and obtained certain data from numbers slips which 
were present and which shortly before had been brought to 
that location from the District of Columbia. 

18. On. to wit, February 1, 1951, the defendant Bertha N. 
McWilliams went to the home of Heber McWilliams, Sr., at 
North Beach, Maryland, and operated an adding machine 
in connection with tabulating numbers data from numbers 
slips which had shortly before been brought there from the 
District of Columbia. 

19. On, to wit, March 1, 1951, the defendant William K. 
McWilliams operated an adding machine at the home of 
Heber McWilliams, Sr., at North Beach, Maryland, and ob¬ 
tained certain data from a quantity of numbers slips which 


were there present and which had been brought there shortly 
before from the District of Columbia. 

20. On, to wit, January 2,1951, the defendant William K. 
McWilliams brought a quantity of numbers slips and rec¬ 
ords from the District of Columbia to the home of Heber 
McWilliams, Sr., at North Beach, Maryland. 

21. On, to wit, August 1, 1950, the defendant James L. 
Pumphrey went to the Maryland home of defendant Charles 
E. Nelson and was present at a conference concerning the 
numbers business in the District of Columbia 

22. On, to wit, January 2, 1951, the defendant James L. 
Pumphrey came to the District of Columbia and picked up 
and obtained certain numbers slips and records. 

23. On, to wit, January 2, 1950, the defendant Mary T. 
Hutchinson went to the home of William M. Richardson at 
Seat Pleasant, Maryland. 

24. On, to wit, February 1, 1951, the defendant Mary T. 
Hutchinson w^ent to the home of Heber McWilliams, Sr., at 

North Beach, Maryland. 

1939 25. On, to wit, January 2, 1950, the defendant Effie 

Lou Trent went to the home of William M. Richard¬ 
son at Seat Pleasant, Maryland. 

26. On, to wit, February 1, 1951, the defendant Effie Lou 
Trent went to the home of Heber McWilliams, Sr., at North 
Beach, Maryland. 

27. On, to wit, January 2,1950, the defendant Shirley Mc¬ 
Coy went to the home of William M. Richardson at Seat 
Pleasant, Maryland. 

28. On, to wit, February 1, 1951, the defendant Shirley 
McCoy went to the home of Heber McWilliams, Sr., at North 
Beach, Maryland. 


s 


29. On, to wit, May 1, 1950, the defendant Ruby Geary 
drove several girls from Seat Pleasant and Prince Georges 
County, Maryland, through the District of Columbia, to the 
residence of the defendant Robert L. Nowland in Alexandria, 
Virginia. 

30. On, to wit, January 2,1951, the defendant Ruby Geary 
went to the home of Heber McWilliams, Sr., at North Beach, 
Maryland. 

31. On, to wit, December 1, 1948, the defendant Eliza¬ 
beth Brady worked as a supervisor with several girls who 
were present at the Arcade at North Beach, Maryland, at 
which time and place said girls were engaged in obtaining 
various data from numbers slips and records which a short 
time before had been brought to that place from the District 
of Columbia. 

32. On, to wit, February 1, 1951, the defendant Elizabeth 
Brady was present at the home of Heber McWilliams, Sr., 
at North Beach, Maryland, at which time and place she 
worked as a supervisor with several girls who were engaged 
in obtaining various data from numbers slips and records 
which a short time before had been brought to that place 
from the District of Columbia. (Violation Title 18, Section 
371 (1948) U. S. Code). 

(s) George Morris Fay, Attorney of the United 
States in and for the District of Columbia. 

A True Bill: Oliver L. Bishoff, Foreman. 
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Filed Sept. 7,1951. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MOTION OF CHARLES E. NELSON FOR RETURN 
OF PROPERTY AND THE SUPPRESSION 
OF EVIDENCE 

Charles E. Nelson, one of the respondents herein, hereby 
moves this Court to direct that certain property of which 
he is the owner, consisting of a number of books of account 
and supporting data, which is unlawfully in possession of 
the United States Attorney for the District of Columbia, be 
returned to him and that it be suppressed as evidence against 
him in this Grand Jury proceeding, or in any other crim¬ 
inal proceeding, and for grounds of said Motion states: 

1. Said property was turned over by him on August 9, 
1951 to a Committee of the United States Senate, known as 
“Senate Committee to Investigate Organized Crime in In¬ 
terstate Commerce” for the exclusive use of said Commit¬ 
tee, upon the definite assurance of said Committee that said 
property would be returned to him by said Committee “at 
the very earliest date,” as more fully appears from the rec¬ 
ord of proceedings before said Committee on August 9,1951, 
and that no permission was ever given by him to said Com¬ 
mittee to permit any other persons, groups or tribunals to 
examine the same of to permit said property to leave the pos¬ 
session of said Committee. 

2. Respondent is informed that the said Committee, with¬ 
out his permission, and in violation of his Constitutional 
rights against unreasonable searches and seizures has turned 
said property over to the United States Attorney for the 
District of Columbia, and that he believes it is the inten¬ 
tion of said Official to use said property as evidence against 



him before the Grand Jury in this cause for the purpose of 
securing an indictment against him and thereafter, if such 
indictment be returned, to use such property as 

1923 evidence against him on trial of such indictment in 
this Court; and respondent believes it is intended to 

permit the examination and use of said property by cer¬ 
tain prosecuting authorities of the State of Maryland in 
connection with criminal proceedings against him in that 
State. 

3. Respondent avers that to permit the use of such evi¬ 
dence against him would violate his rights guaranteed to 
him under the Fourth and Fifth Amendments of the Fed¬ 
eral Constitution. 

As all of said matters will more fully appear by reference 
had to the attached Affidavit of respondent Nelson. 

Leo A. Rover, Clarence G. Pechacek, A. Gwynn Bowie. 

1924 Filed Sept. 7, 1951. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

• ••••••••• 

AFFIDAVIT OF CHARLES E. NELSON IN SUPPORT 
OF MOTION FOR RETURN OF PROPERTY AND 
ITS SUPPRESSION AS EVIDENCE 

State of Maryland, Prince George’s County, to-wit: 

Charles E. Nelson, being first duly sworn, deposes and 
says: 

He is one of the respondents in the above-entitled action; 

that he resides at Ritchie, Prince George’s County, Mary¬ 
land, and that he respectfully makes the within application 
so that the possession of his property now in the possession 
of the L T nited States Attorney for the District of Columbia 
be declared unreasonable, illegal and in violation of his Con- 


stitutional rights, and that said United States Attorney 
be precluded from using said property as evidence against 
him, or permitting its use as evidence against him by prose¬ 
cuting authorities of the State of Maryland. 

On August 9, 1951, respondent turned over to a Commit¬ 
tee of the United States Senate known as “Senate Commit¬ 
tee to Investigate Organized Crime in Interstate Commerce,” 
certain of his personal books of account and supporting 
data, for the exclusive use of said Committee, upon the defi¬ 
nite assurance of said Committee that said property would 
be returned to him by said Committee “at the very earliest 
date,” as more fully appears from the record of proceedings 
before said Committee on August 9, 1951, and no permis¬ 
sion was ever given by him to said Committee to permit 
any other persons, groups or tribuntals to examine the 
same or to permit said property to leave the possession of 
said Committee. 

Respondent is informed that the said Committee, with¬ 
out his permission, and in violation of his Constitutional 
rights against unreasonable searches and seizures 
1925 has turned said property over to the United States 
Attorney for the District of Columbia, and that he 
believes it is the intention of said Official to use said prop¬ 
erty as evidence against him before the Grand Jury in this 
cause for the purpose of securing an indictment against him 
and thereafter, if such indictment be returned, to use such 
property as evidence against him on trial of such indict¬ 
ment in this Court; and respondent believes it is intended 
to permit the examination and use of said property by cer¬ 
tain prosecuting authorities of the State of Maryland in 
connection with criminal proceedings against him in that 
State. 

That the manner by which said United States Attorney 
secured possession of said property constitutes an illegal 
search and seizure in violation of the Fourth Amendment 
of the Constitution and the retention or use thereof infringes 
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upon the privileges against incrimination as guaranteed by 
the Fifth Amendment of the Federal Constitution. 

Wherefore, your respondent respectfully prays for an 
Order declaring the possession by said United States At¬ 
torney of said property, unreasonable, illegal and void, pre¬ 
cluding him from using said property as evidence either be¬ 
fore the Grand Jury or upon trial, or permitting its exami¬ 
nation or use by the prosecuting authorities of the State of 
Maryland, and requiring said United States Attorney to 
forthwith return said property to him; for all of which no 
previous application has heretofore been made to any Court. 

(s) Charles E. Nelson. 

Subscribed and sworn to before me this 6 day of Septem¬ 
ber 1951. 

(s) Allen Goldstein. 

1926 Filed Sept. 20, 1951. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
, FOR THE DISTRICT OF COLUMBIA 


AFFIDAVIT OF THOMAS SPENCE SMITH IN OPPO¬ 
SITION TO MOTION FOR RETURN OF PROPERTY 
AND ITS SUPPRESSION AS EVIDENCE 

District of Columbia, ss: 

I, Thomas Spence Smith, being first duly sworn accord¬ 
ing to law, on oath depose and say that I am a Sergeant in 
the Division of Investigation of the Maryland State Police; 
that on August 9, 1951, and for some time prior thereto I 
was specially assigned to Washington, D. C. as an investi¬ 
gator with the United States Senate Subcommittee and Spe¬ 
cial Committee to Investigate Organized Crime in Inter¬ 
state Commerce; that I was present on August 9,1951, when 
Charles E. Nelson testified at a public hearing of the afore- 
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said Senate Subcommittee; that Nelson testified he had 
made $180,000 in four years from a business conducted by 
a man named Nowland and others; that he thought they 
were in a “gambling” and possibly “the numbers business” 
(pages 2110-19 of stenographic record, August 9,1951); that, 
as shown by pages 2149-50 and 2196 of the official steno¬ 
graphic report of said hearing, Charles E. Nelson was then 
questioned as follows as to his earnings from the Nowland 
business for the year 1951: 

“Mr. Rice. Let’s get definite about it. Where are the 
records of how much you have taken in this year? 

“Mr. Nelson: I have them at home, whatever records 
I have. 

“Mr. Rice. What sort of a book do you have them in? 

“Mr. Nelson. They are in a little red book. 

“Mr. Rice. And if we were to suggest that a staff mem¬ 
ber might like to accompany you out to the little red book, 
can he see that ? 

“Mr. Nelson. It would be all right with me.” 

On page 2196 of the stenographic report, the following 
appears with respect to the same general matter: 

“ Senator Hunt. Mr. Nelson, we will have a staff member 
accompany you out to your home and if you will turn over 
to him your account book, the little red book you spoke of, he 
will see that you get a receipt for it and the committee 
will return it to you at the very earliest date, so as not to 
inconvenience you any. 

“You are now excused, Mr. Nelson.” 

That affiant was then instructed by a committee member to 
accompany Charles E. Nelson to his Maryland home and 
obtain from him for the for the Senate Subcommittee 
1927 the “little red book” referred to in the testimony; 

that pursuant to his instructions, affiant immediately 
accompanied Charles E. Nelson in the latter’s automobile 
to his home in Prince Georges County, Maryland; that on 
arriving at the Charles E. Nelson home, affiant and Nelson 
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went to an office which Nelson had there; that on a desk in 
said office there was a paper with what appeared to be sev¬ 
eral names thereon, and Mr. Nelson took the paper from 
the desk and put it in his pocket; affiant asked Charles E. 
Nelson where the 1951 “little red book 7 ’ was, and he stated 
that it was not all together as yet but that he had something 
in the office which might serve as an indication of what his 
business was, and Nelson then went to a file cabinet and 
pulled out the bottom drawer; affiant saw about ten large 
envelopes, apparently filled with papers, and also two or 
three little bound books; Nelson picked up one of these 
books from the drawer and showed it to affiant; affiant ex¬ 
amined the book and saw that it was a 1942 ledger concern¬ 
ing lottery and numbers operations in which Charles E. 
Nelson was involved; Nelson then told me that I could look 
in the drawer, see whatever I liked and take out whatever 
I wished, and that if I cared to take these records with me 
it would be perfectly all right. I asked Nelson if we might 
have the whole file and he said he would be glad to let me 
have anything I would like to have. I noticed, and Nelson 
stated to me, that there were no 1951 records among these 
envelopes, records and papers, and the latest of the data 
covered the year 1950, while the earliest year covered was 
the year 1940; affiant also observed that all of these records 
related to lottery and numbers operations of Charles E. 
Nelson during that period; that Charles E. Nelson helped 
affiant ti& the records, envelopes and data together and 
then helped affiant take them out and put them in the Nelson 
car and then he drove affiant and the records back to Wash¬ 
ington, D. C. Affiant, on the same date, gave Charles E. 
Nelson a receipt for all data received from him and turned 
the same over to the aforesaid Senate Subcommittee; 
1928 that on August 16,1951, affiant went to the Maryland 
home of Charles E. Nelson to have him appear as a 
witness before the aforesaid Senate Subcommittee on Au¬ 
gust 17, 1951, at Washington, D. C., for further testimony. 
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Affiant was unable to contact Nelson as Nelson was away on 
a trip and could not be located in time for further testimony, 
as desired. On August 17, 1951, Senators O’Conor and 
Kefauver of the Subcommittee, sitting on that date in a 
public hearing at Washington, D. C., certified all of the 
Charles E. Nelson records referred to herein and pertinent 
transcripts of Nelson and other testimony before the Sub¬ 
committee to the United States Attorney, George Morris 
Fay, for “perjury” “and for such other action as may be 
required.” (See pages 2952-3 of the stenographic report, 
August 17, 1951). 

(s) Thomas Spence Smith. 
1929 Filed Sept. 20, 1951. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AFFIDAVIT OF UNITED STATES ATTORNEY, 
GEORGE MORRIS FAY, IN OPPOSITION TO 
MOTION FOR RETURN OF PROPERTY AND 
ITS SUPPRESSION AS EVIDENCE 

District of Columbia, ss: 

I, George Morris Fay, being first duly sworn according 
to law, on oath depose and say that I am, and during all 
times pertinent hereto, have been United States Attorney in 
and for the District of Columbia; that on August 9, 1951, 
Charles E. Nelson testified before the United States Senate 
Subcommittee of the Special Committee to Investigate Or¬ 
ganized Crime in Interstate Commerce at an open hearing 
at Washington, D. C.; that on August 16, 1951, the July 
1951 Grand Jury of this Honorable Court started its investi¬ 
gation in the above-entitled cause as a result of this and 
other testimony given on that date. 
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That on August 17,1951, the subcommittee of the Special 
Committee to Investigate Organized Crime in Interstate 
Commerce held an open hearing and session and took testi¬ 
mony at Washington, D. C.; that as shown by the official 
stenographic report of that hearing, pages 2951 and 2, Sena¬ 
tor Estes Kefauver, Acting Chairman, pointed out and com¬ 
mented on numerous material discrepancies in the testimony 
of Charles E. Nelson on August 9,1951, as shown by his own 
records, which he had voluntarily given and turned over 
to the subcommittee thereafter; that Senator Kefauver then 
stated, as shown from pages 2952-3 of the official steno¬ 
graphic report, “Mr. Fay has shown a great deal of interest 
in this case, and the United States Attorney here in the Dis¬ 
trict of Columbia, I understand, has had an able assistant 
here during this time. He is going into the matter with the 
Grand Jury very thoroughly. I have advised with Senator 
O’Conor and we recommend to Mr. Fay that we will see 
the record is certified to him for perjury on these 
1930 and other items of glaring inconsistencies that, in our 
opinion, amount to perjury in the record, and for 
any such other action as may be required.” 

That thereafter on the same date, affiant received from the 
subcommittee certain transcripts of testimony taken before 
the subcommittee covering the testimony of Charles E. Nel¬ 
son and others, as well as the records aforesaid, which had 
been voluntarily given and turned over to the subcommittee; 
that thereafter on August 20, 1951, a Grand Jury subpoena 
as a receipt was served on the Chairman of the subcommittee 
for the Nelson records. 

That thereafter all of these records have been and still 
are being studied by affiant and his assistants for any pos¬ 
sible violations of the criminal statutes, including perjury. 

That the aforesaid Grand Jury has met on numerous occa¬ 
sions and has heard and received considerable evidence and 
testimony as to possible violations of criminal statutes ap¬ 
plicable to the District of Columbia. That said Grand Jury 
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has not completed its investigation and expects to call nu¬ 
merous other witnesses on the general matters under in¬ 
vestigation. 

(s) George Morris Fay, United States Attorney in 
and for the District of Columbia. 

• ••••••••• 


Vol. No. 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In Re: Charles E. Nelson, et al. Grand Jury No. 1398-51 

ARGUMENT ON MOTION FOR RETURN 
OF PROPERTY 

Washington, D. C. 

September 21,1951. 

2 PROCEEDINGS 

The Deputy Clerk: In re. Charles E. Nelson, Grand Jury 
No. 1398-51. 

Mr. Rover: Your Honor, this matter comes before Your 
Honor today on a motion filed by Charles E. Nelson, whom 
I suppose we could call a respondent In Re. Charles E. Nel¬ 
son, et al., the original case, for the return of certain prop¬ 
erty and its suppression as evidence. 

I would like to pass to Your Honor a waiver signed by 
the defendant, stating he waives his right to be present at the 
hearing on this motion. 

The Court: It is a criminal case, isn’t it? 

Mr. Rover: Yes, Your Honor. 

The Court: I will not proceed on a waiver of this kind. 

Mr. Rover: I assumed it was proper, Your Honor. Of 
course, Your Honor would be the one to rule on that. 

As I understand the law, it is that a defendant has the 
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right to waive almost anything in a criminal case, if he is 
advised of his rights and freely and voluntarily waives. This 
is not a case where there is any necessity of taking evidence, 
so far as I can observe, and I had him sign that waiver, as- 
suming that would be sufficient. 

Mr. Fihelly: We raise no point, unless Your Honor 
does. 

3 The Court: Very well; we will proceed. 

Mr. Rover: May it please Your Honor, at the pres¬ 
ent time we have researched this problem as well as we pos¬ 
sibly can, and I thought it would be helpful to Your Honor 
if we would hand Your Honor a memorandum of the authori¬ 
ties; and I will be glad to pass one immediately to Mr. 
Fihelly, and probably save time in the argument. 

Your Honor, at this time, I would like to offer in evidence 
the two volumes of the testimony taken before the Special 
Committee to Investigate Organized Crime in Interstate 
Commerce. I take it there will be no objection on the part 
of the Government. There are certain portions of this testi¬ 
mony which I would like to read to Your Honor. 

Mr. Fihelly: No objection, subject to any stenographic 
variation that might turn up; and I don’t believe there will 
be anv. 

Mr. Rover: Your Honor will observe the motion in this 
case is predicated on the theory that certain records and 
books of Charles E. Nelson, which found their way into the 
hands of the Senate Committee under circumstances that 
will be discussed in a moment, have now found their way 
into the hands of the United States Attorney, who is threat¬ 
ening to use them before the grand jury in order that an 
indictment may conceivably be returned against Charles E. 

Nelson and, as we allege in our motion, also, we have 
4 reason to believe that the records will then be turned 
over by the United States Attorney here to the prose¬ 
cuting authorities in the State of Maryland, particularly 
Prince Georges County. 
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Our position is that we shall develop that these records 
were unlawfully in the possession of the Senate Committee, 
and even if that were not so, the circumstances under which 
they found their way to the Senate Committee, even assum¬ 
ing that those circumstances would substantiate the fact that 
the possession by the Senate Committee was lawful— 

The Court: How did they find their way to the Senate 
Committee? 

Mr. Rover: Your Honor, I am about to come to that. 
Would Your Honor indulge me just about half-a-second ? 

The Court: Of course. 

Mr. Rover: Even if they were lawfully in the hands of 
the Senate Committee, our contention is that they are, never¬ 
theless, unlawfully in the possession of the United States 
Attorney, in violation of this respondent’s rights under the 
Fourth Amendment and, if used against him, would violate 
his rights under the Fifth Amendment. 

The record here, Your Honor—and I particularly refer 
to the affidavit of Officer Smith which was filed in behalf of 
the Government—would seem, at first blush, to indi- 
5 cate that Nelson voluntarily turned these records over 
to the Senate Committee. 

I call Your Honor’s attention to the factual situation sur¬ 
rounding the turning over of those records, and will argue 
from that, with a number of adjudicated cases, that what 
seems to be, on the face of the record, a voluntary turning 
over was not voluntary, as a matter of law; and, if that is 
so, then they were not there lawfully. And, secondly, even 
if that were not so, the way in which they were turned over 
to the Committee, on the promise they would be returned to 
him, that the Senate Committee had no right,—even if they 
had the right to lawful possession,—that they had no right 
to turn them over to the United States Attorney. 

With Your Honor’s indulgence—I know you have had a 
very trying day— 

The Court: You haven’t told me yet how the Senate Com¬ 
mittee got them. 
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Mr. Rover: If Your Honor please, I cannot answer that 
in one word. I mean, I am not evading the question—but the 
Senate Committee got them because Mr. Nelson turned them 
over to an investigator— 

The Court: An investigator of the Committee? 

Mr. Rover: Of the Committee; that is right. But, to ex¬ 
plore the argument from the cases, I think it is necessary 
to show the surrounding circumstances under which 

6 he turned them over to the investigator. 

The Court: Doesn’t the record show that? 

Mr. Rover: Yes. 

Everything I am saying here, Your Honor, I think is abso¬ 
lutely borne out by the record. 

Your Honor will observe, in the reading of Mr. Nelson’s 
testimony before the Investigating Committee on August 9 
of this year,—and it takes up some 95 pages of the record,— 
that he was subpoenaed before that Committee. He did not 
have counsel and he was never advised of his constitutional 
rights. He was there before this Committee, which was ask¬ 
ing him many, many questions, all designed, obviously, to 
be of an accusatory nature indicating that he was guilty of 
a number of crimes. 

When we come to this question of these records, page 2135 
of the stenographic record which has been offered in evi¬ 
dence,—and this is presented to Your Honor on the theory 
of what I will call, for the need of a better term at the mo¬ 
ment, as delineated by these cases which I will present to 
Your Honor in a few moments,—this evidence I am reading 
to Your Honor is a predicate for showing that, because of 
the atmosphere in which Mr. Nelson -was testifying, the sit¬ 
uation in which he found himself, there was at least moral 
coercion. 

At page 2135, and running over to page 2136, be- 

7 fore the Senate Committee, the Chairman said to 
Mr. Nelson, among other things: 

“You are the only one that can clear it up. If you are in 
the clear, this Committee wants to give you an opportunity 
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to clear it up, because at this minute it looks very dark and 
very suspicious. 

“Mr. Nelson. I realize that. 

“The Chairman. And very incriminating. 

“Mr. Nelson. I realize that. 

“The Chairman. You are the only one that can clear it 
up, and now is your chance, because the Committee is not— 
this is not going to be laughed off with the Committee. We 
are going to the bottom of it, and we are going to bring it 
to the authorities, and those who are guilty are going to be 
prosecuted, and if you are one of them, you are going to 
be in it. 

“Now, if you are not one of them, now is the time to make 
it clear, and so far you have not made it clear. 

“We are going to take a recess shortly and I simply sug¬ 
gest that you think over carefully and come back when you 
resume the stand prepared to tell us the truth. Now is your 
chance, and it is up to you entirely.” 

Now, I would like to turn to page 2149 : 

“Mr. Rice.—” one of counsel for the Committee 
8 “—Let’s get definite about it. Where are the rec¬ 

ords of how much you have taken in this year? 

“Mr. Nelson. I have them at home, whatever records I 
have. 

“Mr. Rice. What sort of a book do you have them in? 

“Mr. Nelson. They are in a little red book. 

“Mr. Rice. And if we were to suggest that a staff member 
might like to accompany you out to the little red book, can 
he see that? 

“Mr. Nelson. It would be all right with me.” 

Again, on this question of possible coercion, at page 2116 
of the record, Mr. Rice said: 

“Frankly, I think his attitude is contemptuous, Senator, 
and I think he should be at least instructed that the law is 
to the effect that if a witness knows the answers to the ques¬ 
tion, he could be cited for contempt or perjury, just the 
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same as he refuses to answer if he knows the answer and 
says he does not know. ’ ’ 

Finally, at page 2196—and this occurred just before Mr. 
Nelson left with the investigator—Senator Hunt said: 

“Mr. Nelson, we will have a staff member accompany you 
out to your home and if you will turn over to him 

9 your account book, the little red book you spoke of, 
he will see that you get a receipt for it and the Com¬ 
mittee will return it to you at the very earliest date, so as 
not to inconvenience you any. You are now excused, Mr. 
Nelson.” 

I think it unnecessary, Your Honor, because of your vast 
experience and superior knowledge, to argue any general 
law as to unreasonable searches and seizures, except the 
leading cases, of course, which are quoted in this memoran¬ 
dum-—except I w^ould like to read this sentence from the 
Gouled case: 

“It has been repeatedly decided that these Amendments 
— ” speaking of the Fourth and Fifth Amendments 
“—should receive a liberal construction so as to prevent 
stealthy encroachment upon or ‘gradual depreciation 7 of 
the rights secured by them, by imperceptible practice of 
courts or by well-intentioned but mistakenly over-zealous 
executive officers.” 

Going into the cases, that I think touch particularly upon 
the question as to whether what seems to be a voluntary con¬ 
sent is voluntary or involuntary, I would like to call Your 
Honor’s attention, first, to the case of Johnson v. U. S., 333 
IT. S. 110, where the defendant voluntarily opened her hotel 
room door; and, quoting from the case, “stepped back ac¬ 
quiescently and admitted” the police officers who 

10 were without a search warrant, but upon search 
turned up some incriminating opium smoking ap¬ 
paratus. 

In this case, it was held that a waiver of constitutional 
immunity from unreasonable searches and seizures cannot 



be inferred from admitting police officers in compliance with 
their request. 

Next, there is the Blok case, which came up from our Mu¬ 
nicipal Court of Appeals, 70 Atl. (2d) 55, where a lady, who 
was in the Government service, was seated at her desk, and 
supposedly there were some bills in the desk, money, which 
might be used against her under an accusation that she had 
been guilty of petty larceny; and the Municipal Court of 
Appeals, in reversing the lower court and in holding that 
the search and seizure were unlawful, stated: 

“In order to determine the issue whether the defendant’s 
rights under the Fourth Amendment were invaded by the 
search of her desk, owned by the Government but assigned 
to her use, the following must be taken into account: The 
search was conducted without a warrant, the Government 
does not and could not claim that the search was made inci¬ 
dent to a lawful arrest. We do not believe that under the 
circumstances defendant could be held to have consented 
to the search, because she was obviously under compulsion 
and the evidence was that she was in an advanced 
11 state of pregnancy. The Fourth Amendment must 
be liberally construed to safeguard the right of 
privacy.” 

The compulsion there was the presence of the police officer. 

In the case of United States v. Helbrock , a District Court 
case in Oregon, found on page 5 of our memorandum, 76 Fed. 
Supp. 985, a postal inspector accompanied the deputy mar¬ 
shal to the home of the persons charged with depositing ob¬ 
scene pictures for transmittal by an express company. After 
the deputy had read the warrant and left, the inspector re¬ 
mained and obtained possession of incriminating prints, 
photographs, and correspondence. It was held that the 
search and seizure were improper, regardless of the claim 
that the material was turned over voluntarily. 

The next case we cite is United States v. Hoffenburg, 24 
Fed. Supp. 989, a New York District Court case; and in that 
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case, the police officers were pursuing this man on the theory 
that he was making illicit liquor. They told him, in effect, 
they had reason to think that he was operating an illicit still. 
The defendant said, “There is no still here. If you want to, 
go ahead and look around.'’ 

The Court said there, in granting the motion to suppress, 
and directing the return of the evidence, said that 

12 despite the language of the defendant,—“Go ahead 
and look around,”— 

“Where an officer without using physical violence assumes 
to act in his official capacity ordinarily a law-abiding citizen 
would not resist a search of his home, even though he knew 
that the officer was exceeding his authority. Such lack of 
resistance, however, should not be regarded as a ‘consent’ 
to an illegal search, but should be regarded as a submission 
to an officer of the law.” 

In the case of United States v. Baldocci, 42 Fed., (2d) 567, 
found on pages 5 and 6 of our memorandum, that was a Dis¬ 
trict Court case in California; and the case indicates that 
the defendant consented to a search by the officers after they 
threatened to get a search warrant and the Government con¬ 
tended that that was a consent, that he waived his consti¬ 
tutional rights. But the Court said: 

“The facts show that, whatever consent was given, it 
was under the implied coercion here presented. There is no 
doubt but that defendant was influenced by his situation, and 
when all the surrounding circumstances are considered in 
their true relations, not only is the claim that the consent 
was voluntary overthrown, but the impression is irresisti¬ 
bly produced that it must have been the result of 

13 either hope or fear, or both, operating on the mind.” 

In the case of United States v. Kozan , 37 Fed. (2d) 
415, a District Court case in New York, the police officer 
went in the backroom of a drugstore which had a liquor 
license. It was urged by the Government that since the 
defendant did not resist the entrance of the officer into the 






25 


prescription part of the drugstore, he could not complain of 
the illegal search and seizure. The Court in that case, how¬ 
ever, granted the motion to restrain the United States At¬ 
torney from using this evidence, and said, among other 
things : 

“It is a critical decision for any citizen to make who de¬ 
sires to preserve simultaneously his physical integrity and 
his constitutional rights when confronted by a police official 
who proclaims his forthwith visitation of the citizen’s prem¬ 
ises. The path of discretion is not even the subject of judi¬ 
cial agreement in these perplexing circumstances. That 
which may be imputed to Kozan under the facts in this case 
may be characterized as acquiescence, which is a far cry 
from voluntary consent.” 

In the case of United States v. Mounday , 208 Fed. 186, a 
District Court case in Kansas, which follows that, the pos¬ 
ture of that situation is quite analogous to this. In 
14 the Mounday case, the defendant was arrested at his 
place of business by the marshal on a valid warrant. 
At the time of the arrest, two postal inspectors, who were 
with the marshal, searched the premises and took away a 
large number of letters, and so forth. The grand jury was 
to meet in a few days, and so forth, similar to the situation 
we have here. The Court granted the motion, and said that 
they were taken as a result of an unconstitutional search 
and, of course, should be returned. 

In the case of United States v. Kelih, 272 Fed. 484—on 
page 7 of this memorandum—which is a District Court case, 
of the Southern District of Illinois, it was held that before 
a Court can hold that a person has waived any of his con¬ 
stitutional rights, the Court must be able to find that the 
contention of a waiver is sustained by clear and positive 
testimony. 

I would like to call Your Honor’s attention to a few more 
cases: U . S. v. Cooper , 288 Fed. 604—at pages 7 and 8 of 
this memorandum—which was an Iowa District Court case, 
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where the papers in question were taken from the individual 
defendants by agents of the Bureau of Internal Revenue; 
and the Court said: 

“However, so far as concerns the private books, papers 
and records of the several defendants—” there was a cor¬ 
poration involved “—I am inclined to the opinion that 

15 the rule adopted in the case of Boyd v. United States 
—, and followed in Weeks v. United States —, Hale v. 

Henkel, 201 U.S. 43, 50 L. Ed. 652, applies.” 

And particularly in the Abrams case, 230 Fed. 313, which 
I think probably comes a little closer to this situation than 
some of the other cases, at page 8 of this memorandum, and 
a District Court case of Vermont. 

A customs agent and a deputy collector entered Abrams’ 
place of business and informed him they were agents of the 
Government. Dillon, the deputy collector, said it would be 
better if the defendant, Abrams, gave Chandler, the cus¬ 
toms agent, what he wanted. Chandler, then, without any 
further conversation, and without the defendant’s consent, 
took from defendant’s desk a number of invoices, documents, 
and other papers, and carried them away, promising to re¬ 
turn them after they were compared with the invoices 
entered at the Vermont Customs House. Thereafter, Dillon 
came back again and took more invoices and turned them 
over to be used, and returned, as the others were to be, 
originally. 

The papers were never returned pursuant to that promise. 
Instead, they went into the hands of the district attorney 
and had been used before the grand jury to obtain the 
indictment. 

The Court said, under the circumstances, that 

16 none of the papers were voluntarily given to the 
agents; that the taking of the papers from this de¬ 
fendant without his consent was a seizure of them that was 
unreasonable and contrary to the spirit of the Fourth 
Amendment. 
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In the case of U. S . v. Frankfeld, 38 Fed. Supp. 1018, 
which Your Honor decided sometime ago, the factual situa¬ 
tion, of course, was different, but there the Government at¬ 
tempted to uphold a search and seizure because the man 
had been served with a subpoena duces tecum, and Your 
Honor said, of course, that could not be treated as a search 
warrant, and the records had been unlawfully seized. 

Finally, I would like to call Your Honor’s attention, with¬ 
out qufoing the language, to some other cases. In our 
Court of Appeals, the Judd case, which was decided May 
19th of this year—and, may I say, the Blok case, which I 
heretofore cited as being decided by our Municipal Court of 
Appeals, was afterwards affirmed by our Court of Appeals 
on April 12 of this year. I have the looseleaf opinion here. 

In the Judd case, which was decided in our Court of Ap¬ 
peals on May 19, 1951, which does not appear in this memo¬ 
randum, Your Honor—we picked it up later—the situation 
was that the man was under arrest, and apparently they 
wanted to be able to get hold of a pair of shoes of his, to 
see whether they would fit certain footprints, and 
17 there was also the idea that there may have been some 
burglar tools in his home. Quoting from the opinion: 

“A police officer testified that while he and another officer 
were interrogating Judd at the jail concerning burglar tools 
and his clothing and shoes, they asked him whether ‘he 
minded us going over to his room and taking a look, and he 
said no. . . . We asked him if he would go over and he said 
yes. . . . He didn’t give us actual consent to search it. He 
gave us consent to go in there. I told him I was looking for 
a pair of shoes and he said it was all right to go there . . . ’ 
The other officer testified: ‘We questioned him as to whether 
he had any tools that could be used in ripping safes. . . . 
So, he said we could go out to his place and see, if we be¬ 
lieved he had any of these things there. ... I told him 
where we were going, and he was well aware of the fact that 
we were going to his home. He said he had nothing to con- 
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ceal or hide out there, and it was perfectly all right for us 
to go out there.’ ” 

The Court of Appeals held that was an illegal search and 
seizure, in spite of the fact that the language the man used 
sounded very, very much like a consent. 

I would like to close this argument, Your Honor, 

18 Your Ilonor, by giving you an idea of the way the 
Court of Appeals in the Judd case more or less sum¬ 
marized the various decisions on this theory of a consent 
that looks like a consent but that, as a matter of fact, is not. 
The Court of Appeals, in the Judd case, said: 

4 ‘Searches and seizures made without a proper warrant 
are generally to be regarded as unreasonable and violative 
of the Fourth Amendment. True, the obtaining of the war¬ 
rant may on occasion be waived by the individual; he may 
give his consent to the search and seizure. But such a 
waiver or consent must be proved by clear and positive 
testimony, and it must be established that there was no 
duress or coercion, actual or implied. —” referring to the 
Amos case and the Kelih case, which I cited. 

“— The Government must show a consent that is ‘un¬ 
equivocal and specific, —’ ” citing the Karwicki case 
“ ‘— freely and intelligently given. —’ ” citing the Kovach 
case. “— Thus ‘invitations’ to enter one’s house, extended 
to armed officers of the law who demand entrance, are usual¬ 
ly to be considered as invitations secured by force. —” cit¬ 
ing the Marquette case “— A like view’ has been taken 
where an officer displays his badge and declares that 

19 he has come to make a search even where the house¬ 
holder replies ‘All right.’ A finding of consent in 

such circumstances has been held to be ‘unfounded in rea¬ 
son.’ Intimidation and duress are almost necessarily im¬ 
plicit in such situations: if the government alleges their 
absence, it has the burden of convincing the court that they 
are in fact absent.” 

Therefore, Your Honor, I conclude as I began. I say that, 
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as our Courts have uniformly looked to the entire atmos¬ 
phere and all of the surrounding circumstances in which a 
man found himself before the august authority of a Senate 
Committee, when he was asked certain questions, where he 
refused to answer on the ground of self-incrimination and 
the Government has attempted to isolate those questions 
and say, standing alone, they could not possibly have been 
incriminating, our Judges here have uniformly held you 
must not look at one or two questions but you must look at 
the entire context and entire atmosphere in which a man 
found himself. So, I say here, in attempting to apply these 
cases on a consent not being a real consent, that it is clear 
to me that this man was under the coercion of the very im¬ 
pressive authority of the Senate Committee when he turned 
these papers over. And, even if that were not so, he ex¬ 
pressly said — and you will find it in Mr. Smith’s affidavit, 
which Mr. Fihelly will dwell upon — how Mr. Nelson 
brought him out to the house and let him take the 
20 papers, and so forth. Smith, himself, says, as Sena¬ 
tor Hunt says, 4 4 These papers are for the Commit¬ 
tee.” He was never told and he never gave his consent,—if 
that was a consent,—that they could be used against him in 
court. He was dealing with a committee that was a part of 
the Legislative Department of our Government, and had no 
jurisdiction in criminal matters. So that when we read 
what Senator Hunt said to him,—this is even carried into 
Mr. Fay’s affidavit, and it is in the record, and there cannot 
be any question about it,—Senator Hunt said to him, before 
any papers were turned over: 

“Mr. Nelson, we will have a staff member accompany you 
out to your home and if you will turn over to him your 
accounts, the little red book that you spoke of, he will see 
that you get a receipt for it, and the committee will return 
it to you at the very earliest date, so as not to inconvenience 
you any.” 

I submit, Your Honor, the worst that could be said is that 
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Mr. Nelson, if he did turn them over voluntarily, and I, of 
course, do not admit that he did, but if he did, he turned 
them over for a specific purpose to be used by the Commit¬ 
tee, and they said, 4 ‘We will give them back to you at the 
earliest date so as not to inconvenience you.” 

It doesn’t make the possession of them by the United 
States Attorney lawful because he says he received 

21 j them from the Senate Committee, and the receipt that 

he gave them was a grand jury subpoena. If they 
were there in the possession of the Committee, even law¬ 
fully, they were there under the express promise, upon their 
honor, that they would return them to Mr. Nelson. Instead 
of that, they turned them over to the United States Attor¬ 
ney ; and I submit that that is a violation of both the Fourth 
and Fifth Amendments, in the proper posture of this case. 

Mr. Fihelly: Your Honor, this is a case in which the facts 
are all-important because, knowing the facts, I daresay Your 
Honor has never had such a motion before you, alleging 
violation of the Fourth and Fifth Amendments. 

The Judd case, and all of the cases cited by counsel, are 
cases involving an arrest, involving unlawful search and 
seizure as to the Fourth Amendment. There is none of 
that here, or the cases involving moral or physical compul¬ 
sion, as to the Fifth Amendment; and there is none of that, 
here. 

As to the facts, first of all, with respect to the motion, 
anyone reading this motion would not know that counsel 
was arguing for it. He has argued way outside the motion. 
There is nothing in the motion or the affidavit of Mr. Nelson 
charging coercion, or anything else. There is nothing in 
the record which denies the statements of Detective 

22 Smith, of the Maryland State Police, who went out 
there, and who got these files voluntarily. 

All the motion charges, Your Honor, is this: that these 
various documents were given to the Committee on August 
9 of this year, after Mr. Nelson’s testimony. 
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With respect to a book which was not given, involving the 
records of 1951, a little red book, Senator Hunt had this to 
say: 

“We will give you a receipt for that red book and we will 
give it back to you at the earliest date.” 

Naturally, that meant at the earliest date that the Com¬ 
mittee was through with it. 

The motion then goes on to say that when the Committee 
did not give that back—they never got the red book—when 
they didn’t give the data back, and the Senate certified it to 
the United States Attorney for possible perjury, that that 
was a possible violation of his constitutional rights. 

What are the facts as shown in the affidavit of Mr. Smith 
and Mr. Fay? Mr. Nelson, subject to subpoena, appeared 
before the Senate Crime Committee on the Hill. He was 
asked about some money he had invested in a concern known 
as “Nowland Associates,” and about that business. He 
admitted, from time to time he had invested some twenty or 
thirty thousand dollars in the Nowland business. He 
23 was asked about the business, and several times the 
Committee, as Mr. Rover said, had to warn him that 
he was hedging and apparently not telling the whole truth, 
and it might be very close to perjury or to a citation for con¬ 
tempt. Finally, they drew from him the two admissions, as 
shown in the affidavits, that he thought it was a gambling 
business, and that he also thought, particularly, that it was 
the numbers business. Then they brought out from him that 
in four years he had received $180,000 profits from this 
numbers or gambling business that he knew no more about. 

He was then asked, with respect to his records for 1951,— 
“How much did you make this year?” Mr. Rover has read 
that part, and I won’t repeat it or bother reading it again. 
He said, “I don’t know. I will have to get this little red 
book, and that is for the 1951 records.” 

He then was told, “Well, if we send an investigator with 
you, would give him the books?” He said, “Yes.” And 
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then Senator Hunt said, 11 We will return the book at the 
earliest date.” 

Mark you, there will be another reason for returning that 
book at the earliest date, because it was a current date, 
1951, and the records which were turned over to the Com¬ 
mittee and investigator; but the red book was never turned 
over— 

The Court: I thought Mr. Rover understood that 

24 the little red book had been turned over. 

Mr. Fihelly: No. 

Mr. Rover: That is my understanding. The little red 
book is a large book with a red binding. 

Mr. Fihelly: It was never turned over. 

Mr. Rover: I understood it was. 

Mr. Fihelly: No 1951 records were turned over, and that 
is in our affidavit, uncontradicted. 

Mr. Rover: That is not my understanding. 

Mr. Fihelly: We have it in our affidavit, uncontradicted. 
The investigator said he left, together with Nelson, in his 
car for the “little red book.” As they got to his home and 
went into his office, there was a desk there. 

A very strange thing happened immediately, Your Honor. 
On that desk, in Mr. Nelson’s home, with the detective who 
went in there in plainclothes, was a sheet of paper with some 
names on it, and the affidavit says that Mr. Nelson took that 
paper and put it in his pocket. The affidavit goes on to state 
that Detective Smith then said, “Where is the little red 
book?” He said, in effect, in the affidavit, as Mr. Rover is 
reading it now, that he didn’t have it all together yet. He 
then opened a file drawer, a bottom drawer, and he said, 
“But I have a number of records here.” 

25 The “little red book” was never given, I repeat. 
He said, “I have a number of records here which you 

can look at and can have, and they will give you a general 
idea of my business and how it is set up.” 

He picked up records from ten envelopes, three little 
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bound books. He picked one of those up and showed it to 
the detective. The detective, according to the affidavit, 
looked at that book and saw that it was a 1942 ledger show¬ 
ing a numbers business had been run by Nelson and others 
for that particular year. He looked at the other documents 
there and found that they ran from the years 1940 to 1950, 
but not the year 1951; and that those records were volun¬ 
tarily and freely given by Mr. Nelson to him. They were 
taken out, and Mr. Nelson assisted him in tying up the 
records. 

The records were taken out to Mr. Nelson’s car, and Mr. 
Nelson drove him back to Washington, D. C., where the 
records were turned over to the Committee very late in the 
day. 

The affidavit also alleges that, on August 16, the same 
detective tried to get hold of Mr. Nelson at his home so that 
he could testify with respect to the records, or at least have 
continued testimony, supplemental testimony, on the fol¬ 
lowing day, Friday, August 17th, and that he was unable to 
get hold of Mr. Nelson, and Mr. Nelson did not testify. 
26 The affidavit filed by Mr. Fay has this additional 
fact: that on August 16, the July Grand Jurv of this Court 
started an investigation in the matter, and the heading of 
it is: “In re. Charles E. Nelson, et al.”; that as a result of 
Mr. Nelson’s testimony, and other testimony given before 
the Senate Crime Committee on August 9, that the very 
next day, the day when Mr. Nelson did not appear, the 
record shows that the Committee made a statement with 
respect to the records and said this, at pages 2592 and 2593 
of the record, which is in Mr. Fay’s affidavit: 

“Mr. Fay has shown a great deal of interest in this case, 
and the United States Attorney here in the District of Co¬ 
lumbia, I understand, has had an able assistant here during 
this time. He is going into the matter with the Grand Jury 
very thoroughly. I have advised with Senator O’Conor and 
we recommend to Mr. Fay that we will see the record is 
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certified to him for perjury on these and other items of 
glaring inconsistencies that, in our opinion, amount to per¬ 
jury in the record, and for any such action as may be re¬ 
quired/ 9 

The affidavit of Mr. Fay shows that on that date the 
records were certified to us, and on Monday we gave a grand 
jury subpoena as a receipt for those records, a subpoena 
duces tecum, so the subpoena was given, but the rec- 

27 ords had been turned over to us before that particular 
time. 

I again say, on those facts, there is no unlawful search 
and seizure of the home; as to the Fifth Amendment, there 
is no moral or physical compulsion or physical coercion 
whatsoever, nor is there any charge anywhere in the motion 
or affidavit of the defendant. 

I just repeat, with respect to one or two cases that we 
have here, Your Honor, that probably the leading case on the 
subject is the Perlman case. That is decided in 247 U.S. 7, 
and the pertinent pages running from page 12 to page 15. 

In that case, the facts roughly were these: Perlman had 
had a rim-carrying tire patent of some kind, Your Honor. 
He filed an infringement suit against a large corporation, 
and was successful in that suit. As part of his exhibits in 
the case, he filed certain papers, and those papers were 
in court at the time that the United States Attorney for 
that District investigated the testimony of Perlman as to 
some possible perjury. 

Knowing the United States Attorney wanted the papers, 
Perlman filed a restraining order against him, and the 
Court, in that case, held that the United States Attorney 
had a right to the papers, and said: 

4 'Perlman contends that the proposed use by the 

28 United States before the grand jury of these ex¬ 
hibits as a basis for an indictment against him con¬ 
stitutes an unreasonable seizure and makes of him a com¬ 
pulsory witness against himself, in violation of the Fourth 
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and Fifth Amendments. In other words, he claims the 
same sanctuary for the exhibits in the hands of the court as 
though they were in his hands and had never been pub¬ 
lished or delivered to the world. For this he invokes cer¬ 
tain principles and cases. The principles are well-estab¬ 
lished. They are paraphrases of the Constitution, giving 
it in cases a more precise specialization. They preclude, of 
course, compulsion, either upon the individual or, under 
some circumstances, his property; nor is it a condition or 
part of the compulsion that there be an actual entry upon 
premises,—an actual search and seizure. 

“The incidences of the cases in which the principles were 
declared do not help Perlman. In all of them there was the 
force or threats of trespass upon property,—some invasion 
of his privacy, or governmental extortion.” 

Then, on page 15, they say, referring to the documents: 

“Their production was voluntary, no form of constraint 
or compulsion or extortion was put upon him, and 
29 that some one of them must exist is the test of im¬ 
munity. Holt v. U.S., 218 U.S. 245. Therefore, as 
said by counsel for the government: ‘Having let go the 
exhibits, so that they have become a part of the judicial 
records, he is not now in position to suppress the story 
they tell.’ 

“As we have seen, Perlman delivered the exhibits to 
publicity—made them the means of advantage. They, for 
the purposes of justice, were taken from his possession and 
volition into the control and custody of the court. Upon 
formal motion they were released for the use of the gov¬ 
ernment,—a use as meritorious in consideration as that 
which determined the ruling in Ex Porte Uppercu, 239 U.S. 
435.” 

These other cases are very brief. I will let Your Honor 
know what they are, without reading in detail from them. 

In the Schauble case, at 40 Fed. (2d) 363, you have these 
facts, Your Honor: There was a hearing on a fraud order 
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before the post office department. As part of the hearing, 
the respondent asked for a continuance so he could produce 
certain documents at that hearing. The continuance was 
granted, and he did produce the documents. 

Later on, in the same set of facts, the grand jury for that 
district investigated possible violations of the mail 

30 fraud statute. Objection was made that those rec¬ 
ords were certified to the grand jury, and the Court, 

in that case—it is a Circuit Court of Appeals case for the 
9th Circuit—held, as in the Perlman case, that he had let 
the documents go and there could be no objection whatsoever 
to the use of them. 

In the case of Davis v. U. S ., 138 Fed. (2d) 406, again the 
Perlman case is quoted; and the facts were these: A man 
named Davis filed a deed in a court in Georgia. After he 
had filed the deed, a post office inspector was able to ob¬ 
tain the release of that deed for inspection for some 30 
days. After that, the United States Attorney applied to 
have the use of that deed in connection with the grand jury 
proceedings, and Davis interposed, by motion, or rather, 
appropriate order, a request that the United States Attor¬ 
ney be denied the use of that deed. It is very brief, and it 
says: 

“In substance the appellant’s contentions are not unlike 
those advanced and decided in Perlman v. U. S., 247 U.S. 7. 
Here, as in that case, there was no invasion of privacy, no 
physical or moral compulsion exerted, no unlawful search 
or taking from Davis of an instrument in his possession. 
For reasons satisfactory to himself, Davis filed his deed for 
public record with the Superior Court Clerk. He 

31 made a voluntary exposition of the instrument which 
1 he now seeks to hide from view, and is not now in 

position to demand return of the deed and thereby suppress 
the story it tells.” 

In the case of Fuller v. U. S., 31 Fed. (2d) 747, a 2nd Cir¬ 
cuit Court case, you had this situation: 
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“All of these books and papers, however, were in the 
possession of the attorney general of New York when they 
were taken by the government on subpoena.” 

There was an appropriate motion made that the constitu¬ 
tional rights had been violated and their return requested. 
The Court said this : 

“The privilege of the defendant was not broad enough to 
protect him from the production by others of his private 
books or papers, when they were found in the possession of 
a third party; but only prevented the voluntary production 
of them by himself while he had the custody of them.” 

So, I say, Your Honor, there is nothing in the position al¬ 
leging coercion in violation of the Fourth or Fifth Amend¬ 
ments, and the whole set of facts shows a voluntary giving 
of these documents to the Committee, and nothing was said 
by the Committee or any representative of the Commit¬ 
tee, according to the affidavits, as to when they would be 
returned. Only was it said with respect to the “little 
32 red book”, and even if they certified that to us and 
they never got it, that would have been an appro¬ 
priate use by the Committee of that perjury testimony. 

The Court: Are these papers obtained from the Commit¬ 
tee on subpoena? 

Mr. Fihelly: First, they said they would certify them to 
us. They did. Then we sent a subpoena as a receipt, and 
also knowing that the State of Maryland would be looking 
for the papers also— 

The Court: Were they subpoenaed, though? 

Mr. Fihelly: They were subpoenaed, yes. 

Mr. Rover: I understand, Mr. Fihelly, the books were 
turned over before they were subpoenaed, as I read Mr. 
Fay’s affidavit. The books were sent down by the Senate 
Committee, and then Mr. Fay, by way of giving what would 
be regarded as a receipt for the books, sent them a grand 
jury subpoena? 

Mr. Fihelly: We do—as we frequently do—ask for cer¬ 
tain records, and we give a subpoena on the production of 
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those records. We did subpoena them, and they were given 
before the physical deposit of the subpoena by the Marshal. 

Mr. Rover: As I understand it, and I guess I was correct, 
you got the records before the subpoena was served on the 
Committee ? 

33 Mr. Fihelly: That is right; and the Committee also 
knew that a subpoena was coming for the records. 

Mr. Rover: If Your Honor please, I would just like to 
say a few words—Your Honor has been so very, very pa¬ 
tient, as you always are—As I understand the Perlman 
case, and the cases that follow the Perlman case, authority 
is predicated upon the theory that in that type of case the 
man made these records available to the world, to the post¬ 
master and county recorder—made them public to the 
world. 

Finally, as to the red book, Your Honor, in giving it im¬ 
mediately, as he did, to the Senate Committee, for the use 
of that Committee—as to this red book situation, the ques¬ 
tion arose as to whether the red book was turned over. It 
is pretty hard to answer that dogmatically, Your Honor. 
The situation is that there 'was a red book for each year. 
There was not only a red book turned over, there were 
other red books turned over to the Committee. It did ap¬ 
parently happen that the 1951 red book was not available 
at that time, but the other red books were. 

Our contention is, Your Honor, that Mr. Nelson, of course, 
had only been talking about a red book. When Senator 
Hunt spoke about a little red book, which you spoke of, and 
he said, 4t Bring it down, and we will.give it back to you,” I 
think it is only fair to say that he was talking about 

34 any red books, or records of that type, that Mr. Nel¬ 
son had, and that that is the type of thing that Mr. 

Nelson did turn over. In other words, he did turn over a 
number of red books. 

I think that clears me, personally. 

The Court: Gentlemen, I would like to take the Commit¬ 
tee record with me. 
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Mr. Fihelly: Does Your Honor want a reply brief, or the 
citations ? 

The Court: I think, if you gave me the citations of your 
authorities, that would be sufficient. 

Mr. Fihelly: Would you want those today, or Monday? 

The Court: Monday. 

Mr. Fihelly: I will get them to you Monday morning. 

• ••••••••• 

1932 Filed Oct. 16, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

In Re Charles E. Nelson, Et Al. 

Crim. No. 1441-51. Grand Jury No. 1398-51 

COURT ORDER 

This case having come on to be heard on the motion of 
Charles E. Nelson for the return of property and the sup¬ 
pression of evidence, and the Government’s affidavits in 
opposition thereto, oral argument having been heard and 
points and authorities having been considered, the Court 
finds that the property sought to be returned was volun¬ 
tarily turned over by Charles E. Nelson to the Senate Com¬ 
mittee to Investigate Organized Crime in Interstate Com¬ 
merce, and that it is now in the lawful possession of the 
United States Attorney for the District of Columbia and is 
available to the Grand Jury as evidence. 

It is accordingly ordered and decreed, this 15th day of 
October, 1951, that the motion for the return of property 
and suppression of evidence be, and the same hereby is 
denied. 

(s) F. Dickinson Letts, Judge. 

No objection as to form, (s) Leo A. Rover, Attorney for 

Charles E. Nelson. 

• ••••••••* 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 


vs. 

Albert I. Bullock, James E. Lowry, Robert G. Kirby, 

Defendants 

Criminal No. 1469-51 

Charge: Yio. Sec. 1501, T. 22, DC Code & Vio. Sec. 371, 

T. 18, US Code 

PLEA OF DEFENDANT 

On this 24th day of October, 1951, the defendants Albert I. 
Bullock, James E. Lowry and Robert G. Kirby, appearing 
in proper person and by their attorneys Charles E. Ford 
and H. Clifford Allder, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendants are granted two weeks within which to 
file appropriate motions. 

By direction of Bolitha J. Laws, Chief Judge, Pre¬ 
siding Judge, Criminal Court # Assign. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 
vs. 

Charles E. Nelson, Virginia Madge Nelson, 
Elizabeth Brady, Defendants 

Criminal No. 1469-51 

Charge: Vio. 1501, Title 22, D.C. Code 

PLEA OF DEFENDANT 

On this 26th day of October, 1951, the defendants Charles 
E. Nelson, Virginia Madge Nelson, and Elizabeth Brady, 
appearing in proper person and by their attorney Leo 
Rover, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, each pleads 
not guilty thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge, Criminal Court # Four. 

«••••••••• 

1944 Filed Oct. 26,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 
vs. 

Robert L. Nowland, Mary C. Nowland, Blight H. Lee, 

Defendants 

Criminal No. 1469-51 

Charge: Vio. 1501, Title 22, D.C. Code 

PLEA OF DEFENDANT 

On this 26th day of October, 1951, the defendants Robert 
L. Nowland, Mary C. Nowland and Blight H. Lee, appearing 



in proper person and by their attorney T. Edward O’Con¬ 
nell, being arraigned in open Court upon the indictment, the 
substance of the charge being stated to him, pleads not 
guilty thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge, Criminal Court it Four. 

• ••••••••• 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 
vs. 

Shirley McCoy, Elizabeth Brady, Defendants 
Criminal No. 1469-51 
Charge: Vio. 1501, Title 22, D.C. Code 

PLEA OF DEFENDANT 

On this 26th day of October, 1951, the defendants Shirley 
McCoy and Elizabeth Brady, appearing in proper person 
and by their attorney T. Edward O’Connell, being arraigned 
in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge, Criminal Court it Four. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 


VS. 

Bertha N. McWilliams, William K. McWilliams, Defendants 

Criminal No. 1469-51 
Charge: Vio. 1501 Title 22, D.C. Code 

PLEA OF DEFENDANT 

On this 26th day of October, 1951, the defendants Bertha 
N. McWilliams & William K. McWilliams, appearing in 
proper person and by their attorney Edward B. Williams, 
being arraigned in open Court upon the indictment, the sub¬ 
stance of the charge being stated to him, pleads not guilty 
thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge, Criminal Court # Four. 

• ••••••••• 


1945 Filed Oct. 26,1951. Harry M. Hud, Clerk 

UNITEL STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 


vs. 

Mary T. Hutchinson, Effie Lou Trent, Defendants 
Criminal No. 1469-51 
Charge: Vio. 1501, Title 22, D.C. Code 

PLEA OF DEFENDANT 

On this 26th day of October, 1951, the defendants Mary T. 
Hutchinson & Effie Lou Trent, appearing in proper person 
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and bv their attorney T. Edward O’Connell, being arraigned 
in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge, Criminal Court it Four. 

• ••••••••• 

1969 Filed Nov. 9, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS CHARLES E. NELSON, 
VIRGINIA MADGE NELSON AND ELIZABETH 
BRADY TO DISMISS INDICTMENT 

The defendants move that the Indictment be dismissed on 
the following grounds: 

I. The first count of the Indictment is duplicitious. 

II. The first count of the Indictment is vague, uncertain 
and invalid in that it does not advise the defendants of the 
manner in which or the date on which they allegedly com¬ 
mitted the crimes charged therein. 

III. The first count of the Indictment is so vague and 
indefinite as to make it impossible for the defendants to 
avail themselves of their Constitutional privileges against 
double jeopardy. 

IV. The second count of the Indictment is so vague and 
indefinite as to make it impossible to determine under which 
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statute the defendants are indicted, thus making it impos¬ 
sible for them to avail themselves of their Constitutional 
rights against double jeopardy. 

V. The second count of the Indictment is vagae, indefinite 
and invalid in that it does not advise the defendants of the 
manner in which or the dates on which they allegedly com¬ 
mitted the crimes charged therein. 

VT. The Grand Jury that returned the Indictment was 
not drawn, selected and impaneled in accordance with law 
because: 

(a) It was not summoned in compliance with the provi¬ 
sion of Rule 6 of the Federal Rules of Criminal Procedure. 

(b) Two of the three jury commissioners who drew 
1970 and selected the said Grand Jury were not legally 
appointed and qualified, in that 

(1) Each had not taken the oath of office as prescribed 
by law. 

(2) The term of office for which each was appointed was 
not in accordance with law. 

Accordingly the Jury Commission was not a lawfully con¬ 
stituted and functioning body when said Grand Jury was 
drawn, selected and impaneled and the Indictment returned 
by said Grand Jury is invalid and void. 

VII. And other grounds as may be urged at the hearing 
on this Motion. 

Because of the foregoing, defendants have been injured 
and prejudiced. 

(s) Leo R. Rover, (s) Clarence G. Pechacek, (s) A. 

Gwynn Bowie. 

• ••••••••• 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impaneled on to wit July 3, 1951 
and sworn in on to wit July 5, 1951) 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51. Grand Jury No. Original Vio. 

Sec. 1501, Title 22, D. C. Code, 1940 Ed., and 
Sec. 371, Title 18, (1948) U. S. Code 

SUPPLEMENTAL GROUNDS TO PREVIOUSLY 

FILED MOTION TO DISMISS INDICTMENT AND 

MOTION FOR LEAVE TO INSPECT PERTINENT 

PARTS OF THE GRAND JURY MINUTES 

The defendants move that the indictment be dismissed on 
the following additional grounds: 

The attached affidavits indicate that there were three 
Assistant District Attorneys in the Grand Jury Room at 
different times while evidence was being presented. This 
number of Assistant District Attorneys in the Grand Jury 
Room constituted improper dominance and control over the 
Grand Jury, which presents a picture of a Prosecutor’s In¬ 
quiry instead of a Grand Jury investigation. The defend¬ 
ants alleged that if the pertinent parts of the stengraphic 
testimony are produced in Court, it will show improper 
control, direction, and supervision of the Grand Jury, which 
had “a smothering effect” on the true function of the Grand 
Jury. The attached affidavits indicate that the testimony 
which forms the basis for the indictment was unlaw- 

2030 fully coerced and pressured from the witnesses by 
threat of indictment if they persisted in standing on 
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their asserted claim of self-incrimination. We have here 
a situation where all the evidence on which the Grand Jury 
relied in returning the indictment, was evidence which would 
not be legally admissible on trial before a Petit Jury and a 
situation so oppressive, contrary to public policy, and 
rampant denial of the Constitutional Rights of witnesses, 
that the situation has a general odor so bad that the indict¬ 
ment should be suppressed; a situation which demands ac¬ 
tion by the Court to maintain respect for the judicial func¬ 
tion. The situation here brings to mind the language of 
Justice Holmes in Homestead vs. U. S., 277 U. S. 438, 66 
ALR 376. 

“For those who agree with me, no distinction can be taken 
between the Government as the Prosecutor and the Govern¬ 
ment as judge. If the existing code does not permit District 
Attorneys to have a hand in such dirty business, it does 
not permit the judge to allow such iniquities to succeed. 
See Silverthorn Lumber Company vs. United States, 251 
U.S. 385.” 

This view of public policy was discussed by the Supreme 
Court of the United States in its opinion in Hoffman vs. 
U. S. decided May 28,1951, 341 U.S. 479; 71 Supreme Court 
814. 

“The immediate and potential evils of compulsory self- 
disclosure transcend any difficulties that the exercise of the 
privilege may impose on society in the detection of crime.” 
See U.S. vs. White, 322 U.S. 694, 698.” 

Of course the privilege against self-incrimination is the 
privilege of the witness, and ordinarily, its denial would be 
no concern of the defendants but, where as here, the coer¬ 
cion of the witnesses and denial of Constitutional Rights 
affects all the evidence against the defendants, the indict¬ 
ment ought to be suppressed on serious grounds of public 
policy, which include: 

1. Coercion of all the witnesses. 
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2. Use of improper evidence as sole basis of the indict¬ 
ment. 

3. Indictment based on unconscionable behavior in viola¬ 
tion of the Rights of the witnesses under the Constitution 

and of the Right of the defendant to be indicted on 

2031 evidence which would be legally admissible on a trial. 

4. That the proceedings have such taint and odor 
as to require dismissal on the grounds of public policy. 

The defendants herein respectfully move the Court for 
an Order to the District Attorney to furnish those perti¬ 
nent parts of the testimony and proceedings before the 
Grand Jury as affect the defendants. The defendants al¬ 
lege that the minutes of the Grand Jury will furnish absolute 
confirmation and corroboration of the allegation that there 
was overzealousness on the part of the Prosecutors and the 
different members of the Grand Jury which render the in¬ 
dictment wholly invalid as a matter of public policy. 

The defendants offer this as supplemental grounds to the 
previously filed Motion to Dismiss. 

(s) T. Edward O’Connell. 

• ••••••••• 

2032 Filed Dec. 12,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

• ••••••••• 

POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO DISMISS AND FOR PRODUCTION OF 
PERTINENT PARTS OF GRAND JURY MINUTES 

Remington vs. United States, (C.C.A. 2d, Aug. 22, 1951) 
191 F. 2d 246, 252, the Court said: (Perjury) 

“We will not at this time deal with the appellant’s con¬ 
tention that the indictment should be quashed because of 
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improprieties in the grand jury room which were allegedly 
committed by the foreman of the grand jury. It is con¬ 
tended that the foreman, one Brunini, had a financial inter¬ 
est in a book -which the government’s chief witness was 
writing and that he exercised undue influence in the pro¬ 
curement of the indictment, particularly during the grand 
jury’s examination of the defendant. Since we have already 
held that the accused must be given access to the minutes of 
his own testimony before the grand jury it will appear upon 
inspection whether Brunini abused his powers, at least in 
that part of the proceedings. The indictment should not be 
quashed unless undue influence is shown. 16 It is true that 
Brunini’s alleged abuse 

of powers may have occurred while the defendant was not 
on the stand and that without examination of the rest of the 
grand jury minutes, the defendant may not find it possible 
to show undue influence. But we are unwilling to turn the 
indictment procedure into a separate trial. Although it is 
possible that some abuses may thus go uncorrected, it has 
been the policy of the law, and we think a sound one, to 
correct only such irregularities as the accused can prove, 
since an indictment is, after all, no more than an accusa¬ 
tion.” 

2033 Neither the statute providing for the manner of 
conducting legal proceedings, nor statute providing 
for appointment and oath of special attorneys or counsel, 
limits number of special assistants who can appear on be¬ 
half of Attorney General. 5 U.S.C.A. secs. 310, 315, U. S. 
v. Central Supply Assn., 37 F. Supp. 890. 

Grand jury testimony is ordinarily confidential, but, after 
the grand jury’s functions are ended, disclosure is wholly 


16 United States Ex. Ril. McCann v. Thompson, 2d Cir., 
144 F. 2d 604, 606,156 ALR 240, Cert. Den. 323 U.S. 790, 89 
L. Ed. 630, 65 S. Ct. 313; Fed. Rules Crim. Proc., Rule 6(b), 
18 U.S.C.A. 
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proper when the ends of justice require it. U. S. v. Sacony- 
Vacuum Del. Co., 1940, 310 U.S. 150, 84 L. Ed. 1129, 60 S. Ct. 
811, reversing 105 F. 2d S09. 

The District Court may at any time remove the seal of 
privacy from grand jury proceedings in furtherance of jus¬ 
tice. Goodman v. II. S., 10S F. 2nd 516, 127 ALR 265. 

The secrecy of grand jury proceedings is not to be set 
aside on every’ request or suggestion of the person indicted, 
but only when there is probability of serious illegality. 
Shushan v. U. S., 117 F. 2d 110, 133 ALR 1040, Cert. Den. 
313 U.S. 574, 85 L. Ed. 1531, 61 S. Ct. 10S5. 

Evidence before grand jury may be opened if “essential 
to attainment of justice and vindication of truth after in¬ 
dictment.’ 7 Schmidt v. U. S., 115 F. 2d 394. 

A grand juror may be released from his oath of secrecy 
only by a court when the ends of justice so require, not by 
operation of indictment, arrest of accused, or expiration of 
the jury term. U. S. v. American Medical Assn., 1939, Dis¬ 
trict Court D.C., 26 F. Supp. 429. 

Though circumstances might arise which would press the 
court, in fairness to the accused, to investigate grand jury 
proceedings to determine its actions, testimony taken before 
it, and witnesses giving that testimony, this should take 
place only on showing of sufficient reason on which court 
might base its belief that irregularities had occurred. U. S. 

v. Potts, 1944, 57 F. Supp. 204. 

2034 Federal Rules Criminal Procedure provides: 

Rule 6(d): 

“Who may be present. Attorneys for the government, 
the witness under examination, interpreters when needed 
and, for the purpose of taking evidence, a stenographer may 
be present while the grand jury is in session, but no person 
other than the jurors may be present while the grand jury 
is deliberating or voting.” 

Rule 6(e): 

“Secrecy of proceedings and disclosure. Disclosure of 
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matters occurring before the grand jury other than its de¬ 
liberations and the vote of any juror may be made to the 
attorneys for the government for use in the performance of 
their duties. Otherwise a juror, attorney, interpreter or 
stenographer may disclose matters occurring before the 
grand jury only when so directed by the court preliminary 
to or in connection with a judicial proceeding or when per¬ 
mitted by the court at the request of the defendant upon a 
showing that grounds may exist for a motion to dismiss the 
indictment because of matters occurring before the grand 
jury. No obligation of secrecy may be imposed on any per¬ 
son except in accordance with this rule . . . .” 

The testimony of any witness, which was possible or pro¬ 
curable only because of an illegal seizure of defendant’s 
books and papers, is incompetent before the grand jury. 
U. S. v. Silverthorne, 265 Fed. 853/ U.S.D.C. N.Y. (1920). 

No evidence should be presented to the grand jury which 
will not be admissible on a trial. People v. Goldenberg, 181 
N.Y.S. 921, 110 Misc. Rep. 556. 

“The practice of calling suspects before a grand jury and 
there examining them secretly and unaccompanied by coun¬ 
sel with respect to crimes of which they are suspect is not 
to be encouraged.” Gendron v. Burnham, 1951, Maine 82 
A. 2d 773. 

To justify court in compelling disclosure of matters occur¬ 
ring before grand jury, defendant must make showing of 
irregularities occurring in proceedings that would vitiate 
the indictment. Construing Fed. Rules Crim. Proc. 6(e). 

U. S. v. Reese, D.C. Pa. 1951, 11 F.R.D. 424. 

2035 Grand jurors are officers of the court, exercise 
judician functions, etc. O’Regan v. Schermerhom, 
1947, 25 N.Y. Misc. 1, 50 A. 2nd 10. 

What evidence is to be presented before a grand jury jury 
must, generally, be determined by the prosecutor and he 
must, however, exercise a sound discretion and act in good 
conscience. People v. Santoro, 63 N.Y. S. 2d 615 (1957). 
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After an indictment has been found and the accused ap¬ 
prehended veil of secrecy surrounding the grand jury may 
be lifted when justice so requires. U. S. v. Alper, 156 F. 2d 
222, construing Fed. Rules Crim. Proc. 6(e). 

A recording of District Attorney’s statements to grand 
jury will not affect either secrecy of grand jury proceedings 
or its relationship with District attorney. People v. Benin, 
61 X.Y.S. 2d 692, 1S6 Misc. 543 (1946) 

“The grand jury should receive none but legal evidence-- 
such as would be admissible at the actual trial of the case, 
U. S. v. Bolles, 209 Fed. 682; U. S. v. Kilpatrick, 16 Fed. 
765; U. S. v. Perlman, 247 Fed. 158; U. S. v. Rutin, 21S Fed. 
245. 

“For all ordinary purposes of procuring evidence a grand 
jury is clothed with authority to conduct the examination of 
witnesses in any way that does not conflict with established 
legal rules.” People v. Sexton, 187 N.Y. 495; 80 NE 396. 

The evidence received by a grand jury must be competent 
legal evidence such as is legitimate and proper before a 
petit jury. People v. Budzinski, 289 N.Y.S. 656, 28 C.J. SOS, 
Note 72; P. S09, Note 73; 3S C.J. 2d, Para. 42, P. 1058. 
2036 38 C.J. 2 MD, par. 42, P. 1059: 

“Constitutional and statutory provisions declaring 
that no person in a criminal case shall be compelled to be a 
witness against himself are very generally held applicable 
to witnesses summoned before a grand jury.” Hoffman v. 
U. S. Supra; U. S. v. Cusson. See C.A. N.Y. 132 F. 2d, 413. 


U. S. v. Weisman. See C.A. N.Y. Ill F. 2d 260; Camarota 
v. IT. S. Ill F. 2d 243; U. S. v. Zwillman, see C.A. N.Y. 108 
F. 2d 802; Sanderson’s Case, D.C. 21 F. Case No. 12, 297; 
U. S. v. Collins, 25 F. Case No. 14. 

• ••••••••• 

(s) T. Edward O’Connell. 
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2037 Filed Dec. 12,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

• #*•**•*•• 

AFFIDAVIT OF MARGUERITE LEE IN SUPPORT 
OF MOTION TO DISMISS INDICTMENT 

District of Columbia: ss : 

I, Mrs. Marguerite Lee, having been first duly sworn 
depose and state as follows :- 

I am the wife of Blight Lee, who is named as a defendant 
in the above captioned case. I am the mother of four chil¬ 
dren. During the Grand Jury investigation of this case I 
was subpoenaed to appear before the Grand Jury and did 
appear. Two assistant United States Attorneys were pres¬ 
ent, Mr. John W. Fihellv and Mr. Thomas Wadden. They 
both subjected me to a grilling and heated questioning with 
respect to the confidential relationship between my husband 
and myself. I claimed my constitutional privilege and re¬ 
fused to answer, that is in respect to many of the questions 
hurled at me. When I gave truthful answer to some of the 
questions which I though I should answer, I was accused by 
Mr. Wadden of being a perjurer. Mr. Wadden told me that 
if I continued to refuse to testify that he would see that I 
got ten years in Virginia as a perjurer and that I would get 
five years in the District of Columbia for contempt. I was 
in the Grand Jury room about one hour and while there I 
was browbeaten and insulted continuously not only by the 
assistant United States Attorneys but also by members of 
the Grand Jury. Members of the Grand Jury told me that 
if I persisted in refusing to testify that I was going to go to 
jail along with my husband for a long term. Female mem- 
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bers of the Grand Jury asked me who was going to take care 
of my children while my husband and I were in 
2038 ! prison, and asked me what my children w^ould think 
with both of their parents in jail. I became so shocked 
and hysterical that I was on the point of collapse when two 
of the female members of the Grand Jury took me into the 
ladies room where they kept insisting that I could avoid 
trouble by going back out to the Grand Jury room and tell¬ 
ing all that I knew about my husband and myself being in 
the numbers business. They said that I was going to go to 
jail instead of Nelson unless I talked and that if I didn't 
talk my husband and I were going to take the rap for “big 
shot Nelson". After I came out of the Grand Jury room I 
sat in a chair and begged them to let me go home. Mr. 
Fihelly then said “Why you can't even walk. Get up and 
try to walk around that table". I got up and tried to walk 
but my knees buckled and I was about to fall when I was 
caught by two of the lady members of the grand jury. These 
two ladies helped me over to the door leading from the 
Grand Jury room but Mr. Fihelly yelled at them to let the 
bailiff outside escort me and for them not to let the people 
outside see them helping me as the people might think that 
I had been mistreeated. One of the women then opened 
the door and the bailiff put his arm around me and helped 
me to an adjoining court room. Mr. Wadden then came out 
of the Grand Jury room and my husband asked him “You 
must have treated my wife pretty rough in there. What did 
you do to her?" Mr. Wadden merely shook his head. 

(s) Mrs. Marguerite Lee. 

Subscribed and sworn to befoere me this 12 day of Decem¬ 
ber, 1951. (s) Carl I. Wills, Notary Public, D. C. My com. 
expires Nov. 15,1955. 

• ••••••••* 



2039 Filed Dec. 12,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 
vs. 

Charles E. Nelson, Et Al., Defendants 
Criminal No. 1469-51 

AFFIDAVIT OF MARY C. NOWLAND IN SUPPORT 
OF MOTION TO DISMISS 

District of Columbia, ss.: 

Mary C. Nowland, having been first duly sworn accord¬ 
ing to law deposes and states as follows: 

I am one of the defendants in the above-captioned case. 
During the Grand Jury investigation of this case I ap¬ 
peared before the Grand Jury, in response to a subpoena. 
When I entered the Grand Jury room there were three as¬ 
sistant United States Attorneys present. They were Mr. 
John W. Fihelly, Mr. Thomas Wadden and Mr. Alfred 
Hantmann. All three took turns in asking me questions. I 
claimed my constitutional privelege and refused to answer 
some of the questions on the ground that my answers might 
tend to incriminate me. "When I persisted in refusing to 
answer one of the lady members of the Grand Jury, sitting 
nears the foreman scowled at me and told me in an angry 
voice that if I continued to protect Nelson (Charles E. Nel¬ 
son) that is that if I didn’t start talking that I would find 
myself indicted. If I see the lady in question I can identify 
her. 

(s) Mary C. Nowland. 

Subscribed and sworn to before me this 11 day of Decem¬ 
ber, 1951. (s) Carl I. Wills, Notary Public, D. C. My com¬ 
mission expires November 15, 1955. 
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1964 Filed Nov. 7, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS ROBERT K. NOWLAND, 
MARY C. NOWLAND AND BLIGHT LEE 
TO DISMISS INDICTMENT 

The defendants move that the Indictment be dismissed 
on the following grounds: 

I. The first count of the Indictment is duplicitious. 

II. The first count of the Indictment is vague, uncertain 
and invalid in that it does not advise the defendants of the 
manner in which or the dates on which they allegedly com¬ 
mitted the crime charged therein. 

III. The first count of the Indictment is so vague and in¬ 
definite as to make it impossible for the defendants to avail 
themselves of their Constitutional privileges against dou¬ 
ble jeopardy. 

IV. The second count of the Indictment is so vague and 
indefinite as to make it impossible to determine under which 
statute the defendants are indicted, thus making it impossi¬ 
ble for them to avail themselves of their Constitutional 
rights against double jeopardy. 

V. The second count of the Indictment is vague, indefinite 
and invalid in that it does not advise the defendants of the 





manner in which or the dates on which they allegedly com¬ 
mitted the crimes charged therein. 

VI. The Grand Jury that returned the Indictment was 
not drawn, selected and impaneled in accordance with law 
because: 

(a) It was not summoned in compliance with the provi¬ 
sion of Rule 6 of the Federal Rules of Criminal Proce¬ 
dure. 

1965 (b) Two of the three jury commissioners who drew 

and selected the said Grand Jury were not legally 
appointed and qualified, in that 

(1) Each had not taken the oath of office as prescribed 

bv law. 

* 

(2) The term of office for which each was appointed was 
not in accordance with law. 

Accordingly, the Jury Commission was not a lawfully 
constituted and functioning body when said Grand Jury 
was drawn, selected and impaneled and the Indictment re¬ 
turned by said Grand Jury is invalid and void. 

VII. And other grounds as may be urged at the hearing 
on this Motion. 

Because of the foregoing, defendants have been injured 
and prejudiced. 

(s) T. Edward O’Connell, Attorney for the Defend¬ 
ants Nowiand and Lee. 
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United States of America 


vs. 

Robert G. Kirby, Et Al. 

Criminal No. 1469-51 

MOTION BY DEFENDANT TO DISMISS THE 

INDICTMENT 

The defendant, Robert G. Kirby moves that the indict¬ 
ment be dismissed on the following grounds: 

1. The court is without jurisdiction because the offense 
if any is cognizable only in the State of Maryland. 

2. The indictment does not state facts sufficient to con¬ 
stitute an offense against the United States. 

3. The indictment was returned by a Grand Jury which 
had been illegally and unjustifiably influenced by one of its 
members to-wit, Timothy James Casey, because of his 
prejudice and bias against all police officers and particu¬ 
larly this defendant. These allegations are supported by 
the affidavit of the defendant Albert I. Bullock which has 
been previously filed in this case in this Court and is prayed 
to be considered as a part of this motion. 

4. The first count of the Indictment is duplicitious. 

5. The first count of the Indictment is vague, uncertain 
and invalid in that it does not advise the defendants of the 
manner in which or the dates on which they allegedly com¬ 
mitted the crimes charged therein. 

6. The first count of the Indictment is so vague and in¬ 
definite as to make it impossible for the defendant to avail 
himself of his Constitutional privileges against double 

jeopardy. 



1947 7. The second count of the Indictment is so vague 

and indefinite as to make it impossible to determine 
under which statute the defendant is indicted, thus making 
it impossible for him to avail himself of his Constitutional 
rights against double jeopardy. 

8. The second count of the Indictment is vague, indefinite 
and invalid in that it does not advise the defendant of the 
manner in which or the dates on which he allegedly com* 
mitted the crimes charged therein. 

9. The Grand Jury that returned the Indictment was not 
drawn, selected and impaneled in accordance with law be¬ 
cause : 

(a) It was not summoned in compliance with the provis¬ 
ion of Rule 6 of the Federal Rules of Criminal Procedure. 

(b) Two of the three jury commissioners who drew and se¬ 
lected the said Grand Jury were not legally appointed and 
qualified, in that 

(1) Each had not taken the oath of office as prescribed by 
law. 

(2) The term of office for which eas was appointed was not 
in accordance with law. 

Accordingly the Jury Commission was not a lawfully 
constituted and functioning body when said Grand Jury was 
drawn, selected and impanweled and the Indictment re¬ 
turned by said Grand Jury is invalid and void. 

10. And such other grounds as may be urged at the hear¬ 
ing of this motion. 

(s) H. Clifford Allder, Attorney for Defendant. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS WILLIAM K. 

MacWILLIAMS AND BERTHA N. MacWILLIAMS 

TO DISMISS INDICTMENT 

Come now the defendants William K. McWilliams and 
Bertha N. MacWilliams and move the Court that the Indict¬ 
ment herein be dismissed on the following grounds: 

1. The first count of the Indictment is so uncertain and 
vague that it does not advise the defendants of the manner 
in which or the date on which they are alleged to have com¬ 
mitted the crimes charged therein. 

2. The first count of the Indictment is duplicitous. 

3. It is impossible for the defendants to avail themselves 
of their Constitutional privileges against double jeopardy 
because the first count of the Indictment is vague and in¬ 
definite. 

4. The second count of the Indictment is so vague and in¬ 
definite that it does not advise the defendants of the man¬ 
ner or charges on which they allegedly committed the crimes 
charged therein. 

5. The second count of the Indictment is so vague and 
indefinite as to make it impossible to determine under which 
statute the defendants are indicted, precluding them of 


the opportunity to avail themselves of their Constitutional 
rights against double jeopardy. 

6. The Grand Jury that returned the Indictment was not 
selected, drawn or impaneled in accordance with law be¬ 
cause : 

(a) It was not summoned in compliance with the provision 
of Federal Rules of Federal procedure. 

1973 (b) Two of the three jury commissioners who drew 

and selected the Grand Jury were not legally ap¬ 
pointed and qualified, in that 

(1) Neither had taken the oath of office as prescribed by 
law. 

(2) The term of office for which each was appointed was 
not in accordance with law. 

7. And for such other grounds as may be urged at the 
hearing on this Motion. 

(s) Edward Bennett Williams, 1000 Hill Building, 
Washington 6, D. C., Attorney for the defendants 
William K. MacWilliams and Bertha N. MacWil- 
liams. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS MARY T. HUTCHINSON, 
EFFIE LOU TRENT, SHIRLEY McCOY, AND RUBY 
GEARY TO DISMISS INDICTMENT 

The defendants move that the Indictment be dismissed 
on the following grounds: 

1. The first count of the Indictment is duplicitious. 

2. The first count of the Indictment is vague, uncertain, 
and invalid in that it does not advise the defendants of the 
manner in which or the dates on which they alleged com¬ 
mitted the crimes charged therein. 

3. The first count of the Indictment is so vague and in¬ 
definite as to make it impossible for the defendants to avail 
themselves of their Constitutional privileges against double 
jeopardy. 

4. The second count of the Indictment is so vague and 
indefinite as to make it impossible to determine under which 
statute the defendants are indicted, thus making it impos¬ 
sible for them to avail themselves of their Constitutional 
rights against double jeopardy. 

5. The second count of the Indictment is vague, indefinite 
and invalid in that it does not advise the defendants of the 
manner in which or the dates on which they allegedly com¬ 
mitted the crimes charged therein. 

6. The Grand Jury that returned the Indictment was not 
drawn, selected and impaneled in accordance with law be¬ 
cause : 
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(a) It was not summoned in compliance with the provision 
of Rule 6 of the Federal Rules of Criminal Procedure. 
1967 (b) Two of the three jury commissioners who drew 

and selected the said Grand Jury were not legally 
appointed and qualified, in that 

(1) Each had not taken the oath of office as prescribed by 
law. 

(2) The term of office for which each was appointed was 
not in accordance with law. 

Accordingly the Jury Commission was not a lawfully con¬ 
stituted and functioning body when said Grand Jury was 
drawn, selected and impaneled and the Indictment returned 
by said Grand Jury is invalid and void. 

7. And other grounds as may be urged at the hearing on 
this Motion. 

(s) Kenneth D. Wood; (s) James M. Young, 422 5th 
Street, N. W. 

****•••••• 

202f Filed Dec. 10, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

SUPPLEMENTAL GROUNDS TO PREVIOUSLY 
PILED MOTION TO DISMISS INDICTMENT AND 
MOTION FOR LEAVE TO INSPECT PERTINENT 
PARTS OP THE GRAND JURY MINUTES 

Come now the defendants Mary T. Hutchinson, Effie Lou 
Trent, Shirley McCoy and Ruby Geary and respectfully 
represent to the Court as follows: 
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That the indictment in the above-indicated cause should 
be dismissed for the reason that the conduct of certain 
grand jurors, to the defendants’ unknown, and the Assis¬ 
tant United States Attorneys render the indictment void 
because of an abuse of vested powers in derrogation of an 
individual citizens right against improper prosecution. 

That an examination of the grand jury minutes will re¬ 
veal oppressive measures used by those conducting the ex¬ 
amination of witnesses. The defendant’s respectfully in¬ 
vite the Court’s attention to the Points and Authorities filed 
herewith, and the affidavits annexed hereto. 

(s) Kenneth D. Wood; (s) James M. Young, 424 
Fifth Street, N. W., Attorneys for Mary T. Hutch¬ 
inson, Effie Lou Trent, Shirley McCoy, Ruby Geary. 

• ••••••••• 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 
vs. 

Charles E. Nelson, Et Al., Defendants 
Criminal No. 1469-51 

! AFFIDAVIT OF SHIRLEY McCOY 

Shirley McCoy, duly sworn according to law, deposes and 
says: That she is a defendant in the above indicated cause; 
that on September 21, 1951, she appeared before the grand 
jury in response to a subpoena, and in the presence of the 
grand jury, either Mr. Wadden or Mr. Hantman, Assistant 
U. S. Attorneys, stated to the grand jury that if your affiant 
did not testify her name would be added to the list; that 
she appeared again before the grand jury on October IS, 
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1951, and that on this occasion, a male juror, to your affiant 
unknown, stated that if she didn’t testify she would be sit¬ 
ting at a long table with the rest who would be indicted and 
that she would answer then; that on the same date, a female 
juror, to your affiant unknown, stated that if your affiant 
didn’t answer the questions she would be indicted and prob¬ 
ably get five years in Lorton; that on the same date, Thomas 
TTadden, Assistant U. S. Attorney, told the grand jury that 
your affiant had stated to him that people w’ho talked before 
the grand jury would be indicted and those that didn’t talk 
would not be, which statement your affiant denied, to the 
grand jury. 

(s) Shirley McCoy. 

Subscribed and sw’orn to before me this 6th dav of De- 
cember, 1951. 

(s) Helen K. Young, Notary Public. 

2026 Filed Dec. 10, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Charles E. Nelson, Et AL, Defendants 
Criminal No. 1469-51 

AFFIDAVIT OF RUBY GEARY 

Ruby Gearv, duly sworn according to law’, deposes and 
says: That she is a defendant in the above indicated cause; 
that on or about October 10, 1951, she appeared before the 
grand jury in response to a subpoena and refused to answer 
certain questions standing on her constitutional rights; that 
upon her refusal to answer such quetsions, a male juror, to 
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your affiant unknown, stated “Do you want to be indicted 
and go down with the big ones”.; That a female juror, to 
your affiant unknown, explained constitutional privilege and 
then requested her answer, upon her refusal again then 
shouted, “That is contempt”.; Mr. Fihelly at about this 
time became very angry at her and hollering stated that her 
husband and daughters also worked for Nelson. 

(s) Ruby Geary. 

Subscribed and sworn to before me this 8 day of Decem¬ 
ber, 1951. 

(s) Mary S. McKenzie, Notary Public, D. C. 

• ••••••••• 

2027 Filed Dec. 10, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Charles E. Nelson, Et Ai., Defendants 
Criminal No. 1469-51 

AFFIDAVIT OF EFFIE LOU TRENT 

Effie Lou Trent, duly sworn according to law, deposes and 
says: That she is a defendant in the above indicated cause; 
That sometime in September 1951, Mr. Wadden, assistant 
United States Attorney, told her they were not interested 
in her, but when she refused to answer certain questions, 
Mr. Wadden said they would indict her along with Nelson. 

That on October 18, 1951 she appeared before the grand 
jury and that when she refused to answer certain questions 
on the ground of her constitutional privilege, as advised by 
her attorney, a female juror, to your affiant unknown, stated 
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she was being ill advised and for her to consult other coun¬ 
sel, because counsel could not pay the fine or serve time 
for her. 

(s) Effie Lou Trent. 

Subscribed and sworn to before me this 8 day of Decem¬ 
ber, 1951. 

Mary S. McKenzie, Notary Public, D. C. 

1956 Filed Nov. 7, 1951. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Albert I. Bullock and James E. Lowry, Et Al. 

Criminal No. 1469-51 

MOTION BY DEFENDANTS FOR BILL OF 
PARTICULARS 

Now comes the defendants, Albert I. Bullock and James 
E. Lowry, et al, and move the Court to pass an Order herein 
requiring the United States of America to furnish the de¬ 
fendants herein with a more specific, certain and definite 
statement of the offenses as set forth in the Indictment and 
for grounds thereof state: 

1. The Indictment is so vague, uncertain and indefinite 
that it does not advise the defendants with sufficient partic¬ 
ularity of the charges they are called upon to meet. 

2. The Indictment does not set forth the charges with 
sufficient definiteness in order to enable the defendants suc¬ 
cessfully to interpose a plea of double jeopardy if they are 
prosecuted again on the same accusations. 
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Wherefore, the defendants ask that this Court direct the 
United States Attorney for the District of Columbia to 
furnish them with any information in his possession that will 
over come the difficulties enumerated in paragraphs one 
and two of this motion. 

(s) Charles E. Ford, Attorney for Defendants. 

1949 Filed Nov. 7, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Robert G. Kirby, Et Al. 

Criminal No. 1469-51 

MOTION BY DEFENDANT FOR BILL OF 
PARTICULARS 

Now comes the defendant Robert G. Kirby, et al, and 
moves the Court to pass an Order herein requiring the 
United States of America to furnish the defendant herein 
with a more specific, certain and definite statement of the 
offenses as set forthwn the Indictment and for grounds 
thereof states: 

1. The Indictment is so vague, uncertain and indefinite 
that it does not advise the defendants with sufficient partic¬ 
ularity of the charges he is called upon to meet. 

2. The Indictment does not set forth the charges with suf¬ 
ficient definiteness in order to enable the defendant sucess- 
fully to interpose a plea of double jeopardy if he is prose¬ 
cuted again on the same accusations. 

Wherefore, the defendant asks that this Court direct the 


United States Attorney for the District of Columbia to 
furnish him with any information in his possession that will 
overcome the difficulties enumerated in paragraphs one and 
two of this motion. 

(s) H. Clifford Allder, Attorney for Defendant. 

1971 Filed Nov. 9, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS WILLIAM K. 

MacWILLIAMS AND BERTHA N. MacWILLIAMS 
FOR BILL OF PARTICULARS 

Come now the defendants William K. McWilliams and 
Bertha N. MacWilliams, by their attorney, and move this 
Court to issue an order directing the United States Attorney 
for the District of Columbia to file and serve a Bill of Par¬ 
ticulars with respect to the following matters, on the ground 
that they have not been averred in Count One of the Indict¬ 
ment in this cause with sufficient particularity as to enable 
the defendants to prepare their defenses: 

1. As to each and every day on which the defendants are 
charged with managing, carrying on and promoting a lot¬ 
tery known as the numbers game. 

2. As to the manner and means by which the defendants 
were concerned as owners, agents and clerks and in other 




ways in managing, carrying on and promoting a lottery 
known as the numbers game. 

(s) Edward Bennett Williams. 

1968 Filed Nov. 8, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

MOTION OF DEFENDANTS MARY T. HUTCHINSON, 
EFFIE LOU TRENT, SHIRLEY McCOY, AND RUBY 
GEARY FOR BILL OF PARTICULARS 

Now comes the defendants, Mary T. Hutchinson, Effie Lou 
Trent, Shirley McCoy, and Ruby Geary, and move the 
Court to pass an Order herein requiring the United States 
of America to furnish the defendants herein with a more 
specific, definite and certain statement of the offenses as set 
forth in the Indictment and for grounds thereof state: 

1. The Indictment is so vague, uncertain and indefinite 
that it does not advise the defendants with sufficient partic¬ 
ularity of the charges they are called upon to meet. 

2. The Indictment does not set forth the charges with 
sufficient definiteness in order to enable the defendants suc¬ 
cessfully to interpose a plea of double jeopardy if they are 
prosecuted again on the same accusations. 

(s) Kenneth D. Wood: (s) James M. Young. 
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2043 Filed Dec. 14,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

ORDER 

Upon consideration of the various motions of the defend¬ 
ants for a Bill of Particulars and after full argument had 
thereupon in open Court it is by the Court this 14th day of 
December, 1951, 

Ordered, That the motions of the defendants for a Bill 
of Particulars is granted to the following extent: the Gov¬ 
ernment shall furnish the defendants the location in the Dis¬ 
trict of Columbia where the defendants were concerned as 
owners, agents and clerks of the alleged lottery, and the 
manner in which the defendants managed, carried on and 
promoted the lottery, as alleged in Count One of the indict¬ 
ment; the location in the District of Columbia of the various 
premises and places the defendants kept, set up and used 
to conduct the lottery commonly called the “ numbers” 
game; the location in the District of Columbia where the 
defendants sold chances, rights and interests, in the draw¬ 
ing and obtaining of a prize to be drawn in the said lottery; 
the names of the defendants who caused the money so ob¬ 
tained at the various premises and places in the District of 
Columbia to be brought from the District of Columbia to 
Calvert and Prince George Counties, Maryland, and the 
names of the defendants who unlawfully sold chances, rights 
and interests in the drawing of a prize to be drawn 
2044 in the 44 numbers” game, all as alleged in Count Two 
of the indictment. 
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It is further ordered, by the Court that the Government 
shall furnish the defendants with this information by De¬ 
cember 19, 1951. 

($) David A. Pine, Judge. 


2045 Filed Dec. 20, 1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 
vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

BILL OF PARTICULARS 

In compliance with the order of the Court granting, in 
part, defendants’ motion for a bill of particulars, the Gov¬ 
ernment furnishes the following particulars with reference 
to the evidence to be offered by the Government. 

1. As to “the location in the District of Columbia where 
the defendants were concerned as owners, agents and clerks 
of the alleged lottery", as alleged in Count One: 

(a) Defendant Charles E. Nelson had no particular loca¬ 
tion in the District of Columbia at which he engaged in the 
alleged lottery and operated said lottery in the District of 
Columbia in any territory he desired. Defendant Nelson 
and his co-defendants engaged in said lottery and numbers 
business in various sections of the District of Columbia in¬ 
cluding the following areas: (1) the Southeast area en¬ 
closed therein and bounded by “L” Street projected in a 
line to the Anacostia River, South Capitol Street, East 
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Capitol Street and 18th Street projected in a line to the 
Anacostia River; (2) the Northeast area enclosed therein 
and bounded by the Anacostia River, East Capitol Street 
projected in a line to the Anacostia River, North Capitol 
Street, and New York Avenue projected in a line to the 
Anacostia River; (3) the Northeast area enclosed therein 
and bounded by East Capitol Street, Kenilworth Avenue, 
Eastern Avenue, and Southern Avenue; and (4) the North¬ 
west area enclosed therein and bounded by Rhode Island 
Avenue, New Jersey Avenue, and Massachusetts Ave¬ 
nue. 

2046 (b) Defendant Virginia Madge Nelson—same as 

as Paragraph 1(a) above. 

(c) Defendant Robert L. Nowland—same as Paragraph 
1(a) above. 

(d) Defendant Mary C. Nowland—same as Paragraph 
1(a) above. 

(e) Defendant Blight H. Lee engaged in the alleged lot¬ 
tery and numbers business in various sections of the Dis¬ 
trict of Columbia including the Northeast areas enclosed 
therein and bounded (1) by the Anacostia River, East Capi¬ 
tol Street projected in a line to the Anacostia River, North 
Capitol Street, and New York Avenue projected in a line 
to the Anacostia River, and (2) by East Capitol Street, 
Kenilworth Avenue, Eastern Avenue, and Southern Avenue. 

(f) Defendant Albert I. Bullock—same as Paragraph 1(e) 
above. 

(g) Defendant James E. Lowry engaged in the alleged 
lottery and numbers business in various sections of the Dis¬ 
trict of Columbia, including the following areas: (1) the 
Northeast area enclosed therein and bounded by the Ana¬ 
costia River, East Capitol Street projected in a line to the 
Anacostia River, North Capitol Street, and New York 
Avenue projected in a line to the Anacostia River; (2) the 
Northeast area enclosed therein and bounded by East Capi¬ 
tol Street, Kenilworth Avenue, Eastern Avenue and South- 
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ern Avenue; and (3) tlie Southeast area enclosed therein 
and bounded by “1/ ’ Street projected in a line to the Ana- 
costia "River, South Capitol Street, East Capitol Street, and 
18th Street projected in a line to the Anacostia River. 

(h) Defendant Robert G. Kirby had no particular loca¬ 
tion in the District of Columbia at which he engaged in the 
alleged lottery. 

(i) Defendant Bertha N. McWilliams—same as Para¬ 
graph 1(h) above. 

(j) Defendant William K. McWilliams—same as Para¬ 
graph 1(e) above. 

(k) Defendant James L. Pumphrey—same as Paragraph 
1(e) above. 

(l) Defendant Mary T. Hutchinson—same as Paragraph 
1(h) above. 

2047 (m) Defendant Effie Lou Trent—same as Para¬ 

graph 1(h) above. 

(n) Defendant Shirley McCoy—same as Paragraph 1(h) 
above. 

( ) ^cint Cre3*ry S3>me as Paragraph 1(h) 

above. 

(p) Defendant Elizabeth Brady—same as Paragraph 1(h) 
above. 

2. As to the ‘‘manner in which the defendants managed, 
carried on, and promoted the lottery,” as alleged in Count 
One: 

(a) Defendant Charles E. Nelson caused numbers bets to 
made, taken, and picked up in the District of Columbia, and 
caused said numbers bets, the money received therefrom, and 
the records thereof, to be shortly thereafter taken to various 
headquarters located in Prince Georges County and Cal¬ 
vert County, Maryland, as well as to the home of the defend¬ 
ants Robert L. Nowland and Mary C. Nowland, located in 
Alexandria, Virginia, which home was used from time to 
time as the numbers headquarters. At said headquarters in 
Maryland and Virginia, the Defendant Nelson had and 
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caused the afore-mentioned numbers bets theretofore made 
in the District of Columbia, to be tabulated, processed, and 
banked, and thereafter caused the money due the winning 
bettors in the District of Columbia to be sent to them there 
from the aforesaid headquarters. In this connection, the 
Defendant Charles E. Nelson, from time to time managed 
and supervised and assisted in the management and super¬ 
vision of the tabulating, processing, and banking of said 
numbers bets at the aforesaid headquarters. 

(b) Defendant Virginia Madge Nelson—same as Para¬ 
graph 2(a) above. 

(c) Defendant Robert L. Nowland—same as Paragraph 
2(a) above. In addition to causing numbers bets to be made, 
taken, and picked up in the District of Columbia, the De¬ 
fendant Robert L. Nowland took and picked up numbers bets 
theretofore made in the District of Columbia, money received 
therefrom and records thereof, and brought same to the 
numbers headquarters indicated in Paragraph 2(a) above 

for the purposes therein stated. Shortly thereafter, 
2048 the defendant Nowland received from the aforesaid 
headquarters, where the numbers bets made in the 
District of Columbia had been tabulated, processed, and 
banked, run-down tapes which had been made in connection 
with said tabulation and processing, together with a suffi¬ 
cient sum of money to pay those who made winning bets in 
the District of Columbia, and carried same into the District 
of Columbia for the purpose of paying said winning bets. 

(d) Defendant Mary C. Nowland—same as Paragraph 
2(a) above. In addition, the Defendant Mary C. Nowland 
on numerous occasions, while the Defendant Robert Now¬ 
land was engaged in the activities set forth in the supple¬ 
mental statement for Defendant Robert L. Nowland as con¬ 
tained in Paragraph 2(c) above, accompanied and assisted 
him in doing and carrying out said work. 

(e) Defendant Blight H. Lee took and picked up numbers 
bets theretofore made in the District of Columbia, and 
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caused numbers bets to be made, taken, and picked up in the 
District of Columbia. Defendant Lee than delivered, and 
caused to be delivered, the numbers bets theretofore made 
in the District of Columbia as aforesaid together with money 
received in connection therewith and records thereof, to the 
various numbers headquarters located in Prince Georges 
County and Calvert County, Maryland, and Alexandria, Vir¬ 
ginia. Shortly thereafter, the Defendant Lee either ob¬ 
tained personally from the aforesaid headquarters or while 
in the District of Columbia received from the aforesaid 
headquarters, where the numbers bets made in the District 
of Columbia had been tabulated, processed, and banked, 
run-down tapes which had been made in connection with said 
tabulation and processing, together with a sufficient sum of 
money to pay those who made winning bets in the District of 
Columbia. 

(f) Defendant Albert I. Bullock was present on numer¬ 
ous occasions at or near the headquarters in Prince Georges 
County, Maryland, of the numbers lottery operated by the 
defendants, where the numbers bets which had been made in 

, and brought from the District of Columbia, were then 
2049 being tabulated, processed, and banked, and on all 
such occasions the Defendant Bullock was present at 
or near said headquarters, for the purpose of protecting said 
headquarters, and the operations then being conducted 
therein as aforesaid. Defendant Bullock also protected 
various defendants, particularly the Defendant Robert L. 
Nowland, while they and the Defendant Robert L. Nowland 
were transporting and distributing in the District of Colum¬ 
bia, run-down tapes and money to be paid in connection with 
the winning numbers bets made in the District of Columbia 
as aforesaid. 

(g) Defendant James E. Lowry took and picked up num¬ 
bers bets theretofore made in the District of Columbia, and 
caused numbers bets to be made, taken and picked up in 
the District of Columbia. Defendant Lowry then delivered, 
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and caused to be delivered, the numbers bets theretofore 
made in the District of Columbia as aforesaid together with 
money received in connection therewith and records thereof, 
to the various numbers headquarters located in Prince 
Georges County and Calvert County, Maryland, and Alex¬ 
andria, Virginia. Shortly thereafter, Defendant Lowry 
would receive from the aforesaid numbers headquarters, 
where the aforesaid numbers bets made in the District of 
Columbia had been tabulated, processed, and banked, run¬ 
down tapes which had been made at said headquarters in 
connection with said tabulating and processing, together 
with a sufficient sum of money to pay those who had made 
winning bets in the District of Columbia and brought same 
to the District of Columbia to pay said winning bettors. In 
addition, Defendant Lowry, as an armed guard, protected 
the various numbers headquarters, located in Prince Georges 
County and Calvert County, Maryland, of the numbers lot¬ 
tery being operated by the defendants herein, where the 
numbers bets which had been made in and brought from 
the District of Columbia were then being tabulated, pro¬ 
cessed, and banked. The Defendant Lowry also pro- 
2050 tected various defendants, particularly the Defend¬ 
ant Robert L. Nowland, while they and the defendant 
Robert L. Nowland were transporting and distributing, in 
the District of Columbia, run-down tapes and money to be 
paid in connection with the winning bets made in the District 
of Columbia as aforesaid. 

(h) Defendant Robert G. Kirby took and picked up num¬ 
bers bets theretofore made in the District of Columbia, and 
caused numbers bets to be made, taken and picked up in the 
District of Columbia. Defendant Kirby then delivered, and 
caused to be delivered, the numbers bets theretofore made 
in the District of Columbia as aforesaid together with money 
received in connection therewith and records thereof, to 
the various numbers headquarters located in Prince Georges 
County and Calvert County, Maryland. In addition, De- 
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fendant Kirby, as a guard, protected the headquarters in 
Calvert County, Maryland, where the numbers bets which 
had been made in and brought from the District of Colum¬ 
bia, were tabulated, processed and banked, and likewise 
guarded and protected the equipment, books, and records 
therein. 

(i) Defendant Bertha N. McWilliams operated an adding 
machine at the various numbers headquarters located in 
Prince George County and Calvert County, Maryland, in 
connection with the tabulation, processing, and banking of 
numbers bets which had been made in and brought from the 
District of Columbia to said headquarters of the numbers 
lottery operated by the defendants herein. 

(j) Defendant William K. McWilliams took and picked 
up numbers bets theretofore made in the District of Colum¬ 
bia, and caused numbers bets to be made, taken and picked 
up in the District of Columbia. He then took said numbers 
bets, money received therefrom, and records pertaining 
thereto, and carried and caused same to be carried to the 
various numbers headquarters located in Prince Georges 
County and Calvert County, Maryland. Shortly thereafter, 
the Defendant McWilliams received from the aforesaid 

headquarters, where the numbers bets made in the 
2051 District of Columbia had been tabulated, processed, 

and banked, run-down tapes which had been made in 
connection with said tabulation and processing, together 
with a sufficient sum of money to pay in the District of Co¬ 
lumbia, those who made winning bets in the District of 
Columbia. The Defendant William McWilliams then car¬ 
ried said money to the District of Columbia for the purpose 
of paying the winning bettors. 

(k) iDefendant James L. Pumphrey took and picked up 
numbers bets theretofore made in the District of Columbia, 
and caused numbers bets to be made, taken and picked up in 
the District of Columbia. He then took said numbers bets, 
with money received therefrom, and records pertaining 
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thereto, and carried and caused same to be carried to the 
various numbers headquarters located in Prince Georges 
County and Calvert County, Maryland. Shortly thereafter, 
while in the District of Columbia, the Defendant Pumphrey 
received from the aforesaid headquarters, where the num¬ 
bers bets made in the District of Columbia had been tabu¬ 
lated, processed and banked, run-down tapes which had 
been made in connection with said tabulation and processing, 
together with a sufficient sum of money to pay those who 
made winning bets in the District of Columbia. The defend¬ 
ant Pumphrey while in Prince Georges County, Maryland, 
also assisted in determining the daily winning number to be 
paid on bets heretofore made in the District of Columbia 
which were tabulated, processed and banked at the head¬ 
quarters in Calvert County, Maryland. In this connection 
he would figure out the apparent winning number and then 
checked with headquarters or had them check with him as to 
its correctness. 

(l) Defendant Mary T. Hutchinson 

(m) Defendant Effie Lou Trent 

(n) Defendant Shirley McCoy 

Same as Para¬ 
graph 2(i) above. 

In addition, these three defendants did the same type of 
work as indicated in Paragraph 2(i) above at the home of 
the defendants Robert L. Nowland and Mary C. Nowland 
located at Alexandria, Virginia, when said home was tem¬ 
porarily used by the defendants as a numbers head¬ 
quarters. 

2052 (o) Defendant Ruby Geary operated an adding 

machine at the various numbers headquarters located 
in Prince Georges County and Calvert County, Maryland, 
and Alexandria, Virginia, in connection with the tabulation, 
processing and banking of numbers bets which had been 
made in and brought from the District of Columbia to the 
aforesaid headquarters of the numbers lottery being oper- 
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ated by the defendants herein. In addition, Defendant 
Geary transported various defendants from their homes and 
agreed meeting locations to various numbers headquarters 
operated by the defendants in Prince Georges County, Cal¬ 
vert County, Maryland, and Alexandria, Virginia. 

(p) Defendant Elizabeth Brady, on numerous occasions, 
managed and supervised at the various numbers headquar¬ 
ters located in Prince Georges County and Calvert County, 
Maryland, the tabulation, processing and banking of the 
numbers bets made in and brought shortly thereafter from 
the District of Columbia to the aforesaid headquarters of 
the numbers lottery being operated by the defendants 
herein. From time to time, Defendant Brady also assisted 
the other defendants at the afore-mentioned numbers head¬ 
quarters in the tabulating, processing and banking of the 
aforesaid numbers bets theretofore made in the District of 
Columbia. 

3. As to “the location in the District of Columbia of the 
various premises and places the defendants kept, set up and 
used to conduct the lottery commonly called the ‘numbers 
game’ ”, as alleged in Count Two, the Government furnishes 
the same particulars as in 1(a) above. 

4. With respect to “the locations in the District of Colum¬ 
bia where the defendants sold chances, rights and interests 
in the drawing and obtaining of a prize to be drawn in said 
lottery,” as alleged in Count Two, the Government for a 
bill of particulars in these matters states that the defend¬ 
ants sold chances, rights and interests and caused chances, 
rights and interests to be sold in the drawing and obtaining 
of a prize to be drawn in said lottery at the same locations 

as in Paragraph 1(a) above. 

2053 5. With respect to “the names of the defendants 

who caused the money so obtained at the various 
premises and places in the District of Columbia to be 
brought from the District of Columbia to Calvert and Prince 


Georges Counties, Maryland,” the Government for a bill of 
particulars in this respect states that the defendants, 
Charles E. Nelson, Virginia Madge Nelson, Robert L. Now- 
land, Mary C. Nowland, Blight H. Lee, James E. Lowery, 
Robert G. Kirby, James L. Pumphrey, and William K. Mc¬ 
Williams, each on divers occasions within a period of three 
years prior to the return of this indictment brought, and 
caused to be brought the money so obtained at the various 
premises and places in the District of Columbia from the 
District of Columbia to Calvert and Prince Georges Coun¬ 
ties, Maryland. 

6. With respect to “the names of the defendants who un¬ 
lawfully sold chances, rights and interests in the drawing of 
a prize to be drawn in the 'numbers’ game,” as alleged in 
Count Two, the Government for a bill of particulars in this 
matter states that the defendants, Charles E. Nelson, Vir¬ 
ginia Madge Nelson, Robert L. Nowland, Mary C. Nowland, 
James E. Lowery, Robert G. Kirby, William K. McWilliams, 
Blight H. Lee, and James L. Pumphrey sold chances, rights 
and interests, and caused chances, rights and interests to be 
sold, in the drawing and obtaining of a prize to be drawn in 
said lottery. 

The remaining defendants did not personally sell chances, 
rights or interests in the drawing or obtaining of a prize to 
be drawn in said lottery, but did assist and further the con¬ 
spiracy in the various ways heretofore stated. 

(s) Charles M. Irelan, United States Attorney; 
(s) John W. Fihelly, (s) Thomas A. Wadden, Jr., 
(s) Alfred Hantman. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


v. 

Albert I. Bullock and James E. Lowry, et al. 

Criminal No. 1469-51 

MOTION FOR A BETTER AND MORE DEFINITE 
BILL OF PARTICULARS 

The defendants, Albert 1. Bullock and James E. Lowry 
request the Court to enter an order directing the United 
States Attorney for the District of Columbia to make more 
specific the Bill of Particulars previously filed herein be¬ 
cause the said Bill of Particulars does not comply with the 
Order of this Court of December 14, 1951. The said Bill of 
Particulars in paragraphs If and lg does not give any of 
the information that the Order of December 14, 1951 di¬ 
rected be given. These defendants do not have any infor¬ 
mation concerning the charges against them other than the 
meager information contained in the indictment, and, there¬ 
fore, are still seriously handicapped in preparing their 
defense. 

These defendants ask the Court that the United States 
Attorney for the District of Columbia be ordered to furnish 
them the specific addresses or places in the District of Co¬ 
lumbia or the State of Maryland where they are alleged to 
have committed the crimes as set out in counts 1 and 2 of 
the indictment. 


(s) Charles E. Ford. 
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2061 Filed Jan. 3, 1952. Harry M. Hull, Clerk 

POINTS AND AUTHORITIES 

1. The Order of this Court of December 14,1951 granting 
the defendants’ motion for a Bill of Particulars 

2. Rule 7F of the Federal Rules of Criminal Procedure 

3. The original motion for Bill of Particulars and author¬ 
ities submitted in support thereof. 


2058 Filed Jan. 3, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 




MOTION FOR A BETTER AND MORE DEFINITE 
BILL OF PARTICULARS 

The defendant, Robert G. Kirby requests the Court to 
enter an order directing the United States Attorney for the 
District of Columbia to make more specific the Bill of Par¬ 
ticulars previously filed herein because the said Bill of 
Particulars does not comply with the Order of this Court of 
December 14, 1951. The said Bill of Particulars in para¬ 
graph lh does not give any of the information that the 
Order of December 14, 1951 directed be given. This de¬ 
fendant does not have information concerning the charges 
against him other than the meager information contained 
in the indictment, and, therefore, is still seriously handi¬ 
capped in preparing his defense. 

This defendant asks the Court that the United States 
Attorney for the District of Columbia be ordered to furnish 
him the specific addresses or places in the District of Co¬ 
lumbia or the State of Maryland where he was alleged to 
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have committed the crimes as set out in counts 1 and 2 of 
the indictment. 

(s) H. Clifford Adder. 

#••••••*•• 

2059 Filed Jan. 3, 1952. Harry M. Hull, Clerk 

POINTS AND AUTHORITIES 

1. The Order of this Court of December 14, 1951 granting 
the defendant’s motion for a Bill of Particulars. 

2. Rule 7F of the Federal Rules of Criminal Procedure 
authorities submitted in support thereof. 

***#*#•••• 

2055 Filed Jan. 3, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

• *#**•*••• 


MOTION OF DEFENDANTS BERTHA N. 

MacWILLIAMS AND WILLIAM K. MacWILLIAMS 
FOR DEFINITE BILL OF PARTICULARS 

Comes now the defendants Bertha N. MacWilliams and 
'William K. MacWilliams and respectfully request this 
Court to force compliance on the part of the Prosecution 
with the order heretofore entered directing the Prosecution 
to furnish these defendants with a Bill of Particulars set¬ 
ting out the locations in the District of Columbia wherein 
the defendants are alleged to have violated the lottery laws 
and the manner in winch each is alleged to have violated 
them. 

The Bill of Particulars which the Government has fur¬ 
nished pursuant to the order hereinabove mentioned fails 
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completely to comport with the letter or spirit of the Court’s 
order. With respect to the defendant, Bertha N. MacWil- 
liams, the Bill of Particulars simply recites that the defend¬ 
ant “had no particular location in the District of Columbia” 
in which she engaged in the alleged lottery. In the indict¬ 
ment returned herein, the defendant, Bertha N. MacWil- 
liams, is charged with violation of Title 22, Section 1501 of 
the D. C. Code, 1940 Ed. in that she was concerned as an 
owner, agent, or clerk carrying on the numbers game. At 
the time that motions for Bills of Particulars were argued 
before this court, the Court directed the Government to 
furnish the defendant, Bertha N. MacWilliams with the 
specific places within the District of Columbia where she is 
alleged to have violated the law. A cursory reading 
2056 of the Bill of Particulars furnished by the Govern¬ 
ment demonstrates that this has not been done. 

The same order was entered by the Court with respect to 
the defendant, William K. MacWilliams. With respect to 
him, the prosecution states that he was “engaged in the 
alleged lottery and numbers business in various sections of 
the District of Columbia, including the Northeast area en¬ 
closed therein and bounded (1) bv the Anacostia River, East 
Capitol Street, projected in a line to the Anacostia River, 
North Capitol Street and New York Avenue projected in a 
line to the Anacostia River and by East Capitol Street, 
Kenilworth Avenue, Eastern Avenue, and Southern Ave¬ 
nue.” Obviously, it is ridiculous to say that for the Govern¬ 
ment simply to recite in a bill of particulars that MacWil¬ 
liams was engaged in various sections of the District of 
Columbia and then include one area of wide geographical 
latitude is not in compliance with the letter or spirit of the 
Court’s order. This is of no help to the defendant in the 
preparation of the defense of this case. Under the Bill of 
Particulars furnished here, the Prosecution is free to offer 
evidence of violations by the defendant, William K. Mac¬ 
Williams, at any place in the District of Columbia. This 
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was the very tiling which the Court ruled the Government 
had to specify in order that the defendants be adequately 
apprised of the charges against them. 

The Bill of Particulars is likewise vague and indefinite 
and in violation of the letter and spirit of the order of this 
Court entered heretofore in asserting the manner in which 
these defendants are alleged to have participated in the 
lottery. It does not recite whether or not they were 
2057 concerned as owners, managers, or agents, and does 
not recite with sufficient specificity what each did in 
the conduct of the lottery in accordance with the Court’s 
order. 

(s) Edward Bennett Williams. 

2063 Filed Jan. 9, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


v. 

Charles E. Nelson, James L. Pumphrev, et al. 

Criminal No. 1469-51 

ORDER FOR MORE DEFINITE BILL OF 
PARTICULARS 

Upon consideration of the motion of the Defendant James 
L. Pumphrev and others for a more definite Bill of Particu¬ 
lars, and argument being had thereon, it is by the Court this 
9th day of January, 1952, 

ORDERED That the plaintiff, United States of America, 
on or before January 9, 1952, serve upon the Defendants 
herein, and file in this cause: 
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(1) An amendment to the Bill of Particulars heretofore 
filed, indicating- and setting forth the specific locations of 
the premises where the Defendants were concerned as own¬ 
ers, agents, clerks, or in other ways in managing, carrying 
on or promoting a lottery in the District of Columbia, as 
alleged in Count One of the indictment; and 

(2) The specific locations of the premises where the De¬ 
fendants sold chances, rights and interests in the drawing 
and obtaining of a prize to be drawn in a lottery, as alleged 
in Count Two of the indictment. 

In all other respects the motion is denied. 

By the Court (s) James R. Kirkland, Judge. 

No objection as to form: (s) Alfred Hantman, Asst. United 
States Attorney. 

• ••••••••• 

2064 Filed Jan. 9, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Court 

• ••••••••• 


AMENDED BILL OF PARTICULARS 

Pursuant to the ruling of the Court on January 4, 1952, 
to the Bill of Particulars heretofore filed by the Govern¬ 
ment there are hereby added certain particulars with refer¬ 
ence to the evidence to be offered by the Government. 

1. As to “the location in the District of Columbia where 
the defendants were concerned as owners, agents and clerks 
of the alleged lottery”, as alleged in Count One: 

(a) Defendant Charles E. Nelson and his co-defendants 
engaged in the alleged lottery and numbers business in 
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various sections of the District of Columbia including the 
following areas: (1) the Southeast area enclosed therein 
and bounded by “L” Street projected in a line to the Ana- 
costia River, South Capitol Street, East Capitol Street and 
18th Street projected in a line to the Anacostia River: (2) 
the Northeast area enclosed therein and bounded by the 
Anacostia River, East Capitol Street projected in a line to 
the Anacostia River, North Capitol Street, and New York 
Avenue projected in a line to the Anacostia River; (3) the 
Northeast area enclosed therein and bounded by East Capi¬ 
tol Street, Kenilworth Avenue, Eastern Avenue, and South¬ 
ern Avenue; and (4) the Northwest area enclosed therein 
and bounded by Rhode Island Avenue, New Jersey Avenue 
and Massachusetts Avenue. 

2065 The specific premises within the aforementioned 
areas in the District of Columbia wherein the defend¬ 
ant Charles E. Nelson and his co-defendants were concerned 
as owners, agents and clerks of the alleged lottery and num¬ 
bers business include 4100 Hunt Place, N. E., 1528 B Street, 
N. E., 1614 Montello Avenue, N. E., 702 19th Street, N. E., 
1S07 Capitol Avenue, N. E., 222 K Street, N. W., 224 K 
Street, N. W., 1300 C Street, S. E., and 1306 South Carolina 
Avenue, S. E. 

3. As to “the location in the District of Columbia of the 
various premises and places the defendants kept, set up and 
used to conduct the lottery commonly called the ‘numbers 
game’ ”, as alleged in Count Two, the Government furnishes 
the same particulars as in 1(a) above. 

4. With respect to “the locations in the District of Colum¬ 
bia where the defendants sold chances, rights and interests 
in the drawing and obtaining of a prize to be drawn in said 
lottery,” as alleged in Count Two, the Government for an 
amended bill of particulars in these matters states that the 
defendants sold chances, rights and interests and caused 
chances, rights and interests to be sold in the drawing and 
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obtaining of a prize to be drawn in said lottery at the same 
locations as in Paragraph 1(a) above. 

(s) Charles M. Irelan, United States Attorney; 

(s) John W. Fihelly, (s) Thomas A. Wadden, Jr., 

(s) Alfred Hantman. 

2067 Filed Jan. 14,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 


vs. 

Charles E. Nelson, Et Al., Defendant 
Criminal No. 1469-51 

Charge: Vio. T 22, S 1501 (1940) Ed), DCC, T 18 (1948) 

S 371, USC 

On this 14th day of January, 1952, came the attorney of 
the United States; the defendants in proper person and by 
their attorneys T. Edw. O’Connell, Francis P. Noonan, H. 
Clifford Allder, James F. Reilly, Edward B. Williams, Ken¬ 
neth D. Wood, James M. Young, Esquires, whereupon the 
jurors of the regular Petit Jury panel serving in Criminal 
Court Nos. 1 & 5, being called, are sworn upon their voir 
dire; and thereupon comes a jury of good and lawful per¬ 
sons of the District of Columbia, to-wit: 


1. Gordon L. Aldrich 

2. Cassar Henderson 

3. Lethia 0. Harris 

4. Joseph R. Carroll 

5. Edward Jones 

6. Charles L. East 


7. Alvin H. Kent 

8. Lloyd E. Fuqua 

9. Marion W. Fadeley 

10. Frances D. Hervey 

11. Theodore H. Schmid 

12. John B. Ballenger 





90 


who are sworn to well and truly try the issue joined herein; 
whereupon, it appearing to the Court that the trial is likely 
to be a protracted one, the Court orders the calling of two 
additional jurors; thereupon, Ann M. Mullanev and Loretta 
C. McAdams are called and sworn as Alternate Jurors; 
whereupon the case is respited until the meeting of the 
Court tomorrow morning. 

By direction of James R. Kirkland, Presiding Judge, 
Criminal Court # One. 

Harry M. Hull, Clerk, by (s) Paul A. Roser, Deputy 
Clerk. 

Present: United States Attorney, Chas. M. Irelan, John 
Fihelly, Alfred Hantman and By Thomas Wadden, As¬ 
sistant United States Attorneys. 

• ••••••••• 


2068 Filed Jan. 29,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
United States 


vs. 

Charles E. Nelson, Et Al., Defendant 
Criminal No. 1469-51 

Charge: Vio. T 22, S 1501 (1940 Ed) 

DCC, Vio. T 18 (1948) S 371, USC 

On this 29th day of January, 1952, came again the parties 
aforesaid, in manner as aforesaid, the same jury in this 
cause, the hearing of which was respited yesterday; where¬ 
upon, the oral motions on behalf of each defendant for a 
Judgment of Acquittal coming on to be heard, after argu¬ 
ment by counsel is granted as to defendant No. 6 (Albert I. 
Bullock) only; Judgment of Acquittal entered as to defend- 
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ant Albert I. Bullock, defendant Albert I. Bullock dis¬ 
charged; motions overruled as to all other defendants; 
thereupon, the case is respited until the meeting of the Court 
tomorrow morning. 

By direction of James R. Kirkland, Presiding Judge, 
Criminal Court # One. 

Harry M. Hull, Clerk, by (s) Paul A. Roser, Deputy 
Clerk. 

Present: United States Attorney John Fihelly, Alfred 
Hantman, By Thomas Wadden, Assistant United States 
Attorney. 

• ••••••••• 

2070 Filed Feb. 1, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
United States 


vs. 

Charles E. Nelson, Et Al., Defendant 
Criminal No. 1469-51 

Charge Vio. T 22, S 1501 (1940 Ed) DCC, Vio. T 18 (1948) 

S 371, USC 

On this 1st day of February, 1952, the jury returns at 9:15 
A.M. and retires to resume deliberations; whereupon, the 
said jury upon their oath say that the defendants Charles 
E. Nelson, Virginia Madge Nelson, Robert L. Nowland, 
Mary G. Nowland and Blight H. Lee are each guilty as in¬ 
dicted; that the defendants James E. Lowry, Robert G. 
Kirby, Bertha N. McWilliams, William K. McWilliams, 
Mary T. Hutchinson, Effie Lou Trent, Shirley McCoy, Ruby 
Geary and Elizabeth Brady are each guilty on count one and 
not guilty on count two; that the defendant James L. Pum- 
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phrey is not guilty. The defendant James L. Pumphrey is 
discharged. 

The jury is polled. 

The case is referred to the Probation Officer of the Court 
and each defendant is committed to the District of Colum¬ 
bia Jail. 

By direction of James ft. Kirkland, Presiding Judge, 
Criminal Court 4r One. 

Harry M. Hull, Clerk; By (s) Paul A. Roser, Deputy 
Clerk. 

Present: United States Attorney John Fihelly, Alfred Hant- 
raan. By Thomas Wadden, Assistant United States Attorney. 

**•••••••• 


2079 Filed Feb. 7, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


MOTION FOR JUDGMENT NOTWITHSTANDING 
VERDICT OR A NEW TRIAL 

Charles E. Nelson, Virginia Madge Nelson, Robert L. 
Nowland, Mary C. Nowland, Blight Lee and Elizabeth 
Brady, defendants herein, by their attorney, T. Edward 
O'Connell, move the Court for judgment of acquittal not¬ 
withstanding the jury verdict. In the alternative these de¬ 
fendants ask for a new trial for reasons, among others, as 
follows: 

L There was no substantial evidence tending to show 
the existence of a conspiracy within the District of Colum¬ 
bia during the period of limitation. 
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2. There was a complete failure of proof of what a lottery 
is or that a lottery was conducted by the defendants any¬ 
where. 

3. The use of the conspiracy charge was a dragnet to 
bring about indictment and conviction where there could 
have been neither on the substantive charge as there was a 
total lack of evidence. 

4. The Court erred in admitting, over objection, volum¬ 
inous testimony with respect to acts alleged to have been 
committed as far back as nineteen (19) years prior to the 
trial on the theory of proving a continuing conspiracy. This 
w^as clear error as the Trial Court conceded the amendment 

of old Section 88 of Title 18, U.S.C.A., which was 
2080 amended by upping the penalty on September 1,1948, 
with the enactment of what is now Section . Prac¬ 
tically all of the evidence and testimony referred to matters 
which occurred long prior to the amendment of old “88.” 

5. The verdict is contrary to the law. 

6. The verdict is contrary to the evidence. 

7. The verdict is contrary to the weight of the evidence. 

8. The Court erred in refusing to direct judgment of ac¬ 
quittal at the close of all the evidence. 

9. The Court erred in the admission of evidence. 

10. The Court erred in the exclusion of evidence. 

11. Over objection, the prosecution v’as permitted to in¬ 
troduce income tax records of various defendants and con¬ 
versations between various defendants and internal rev¬ 
enue agents with respect to adjustment of returns, all in 
violation of Title 26, Section 55, of the Internal Revenue 
Code. 

12. The Court erred in admitting in evidence records pro¬ 
duced by the defendant, Charles E. Nelson, before a Senate 
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Investigating Committee pursuant to a subpoena in viola¬ 
tion of Section 3486 of the U. S. Code which grants absolute 
immunity from the use of testimony or documents given or 
produced by a witness before the said Senate Committee ex¬ 
cept on a charge of perjury. 

13. The circumstances under which a large amount of evi¬ 
dence was procured from the defendant, Nelson, and used 
in evidence against the defendants in the trial was un- 
2081 conscionable. unjust and violated basic concepts of 
justice and fair play, for the mass of documents and 
records introduced in evidence, and numbering more than 
seventy seven (77) separate exhibits of private records, was 
obtained from Mr. Nelson while a witness under subpoena 
before the Senate Interstate Crime Investigating Commit¬ 
tee and the said records were produced in response to a re¬ 
quest amounting to an order that they be produced. 

Among other things, the defendants referred to the offi¬ 
cial transcript of the hearing before the Senate Committee, 
as follows (Page 359): 

44 Senator Hunt. 4 Mr. Nelson, we will have a staff mem¬ 
ber accompany you out to your home and if you will turn 
over to him your account book, the little red book you spoke 
of, he will see that you get a receipt for it and the commit¬ 
tee will return it to you at the very earliest date, so as not 
inconvenience you any. You are now excused, Mr. Nelson.’ 

Mr. Nelson. 4 1 am afraid I do not understand what it 
is you want me to do.’ 

44 Senator Hunt. ‘Well, we will have a member of the 
staff—you tell me if you are not hearing—go with you out 
to your home and you turn over to him a statement of your 
net worth together with your little account book that you 
spoke of as the little red book, where you keep yours “ins” 
and 44 outs,” as you said. In addition to that, the subpena 
that you are now testifying under will hold until such time 
as the committee releases the subpena.” 
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14. The entire case of the Government was built and 
founded on evidence illegally and unlawfully derived from 
the records of the defendant, Nelson, produced before the 
aforesaid Senate Committee which were covered by an ab¬ 
solute statutory privilege (Section 3486) and by the grossest 
sort of deceit on the part of the representatives of the Gov¬ 
ernment. 

2082 15. The circumstances under which the Govern¬ 

ment procured and used all of its evidence introduced 
at the trial amounted to an unlawful entrapment of the de¬ 
fendant, Nelson. 

16. The Court erred in not suppressing all of the evidence 
of the Government derived as a result of the violation of said 
immunity statutes and everything that the Government 
learned as a result of the unlawful use of said evidence. 

17. The circumstances under which the Government ob¬ 
tained its entire evidence amounted to a gross breach of 
faith on the part of the representatives of the United States 
and as no distinction can be drawn between the Government 
as a prosecutor and the Government as a judge, the United 
States is estopped in good conscience to maintain this prose¬ 
cution, and failing that the Court itself is under a bounden 
duty to quash this proceeding in order to maintain the in¬ 
tegrity of both the legislative and judicial processes. 

18. The Court erred in refusing to permit the defendants 
to inspect the minutes of the Grand Jury for the purpose of 
establishing that the entire evidence on which the indict¬ 
ment was founded was derived from the testimony of wit¬ 
nesses and from documents which would not be admissible 
on the trial before a petit jury, and was otherwise coerced 
by the Government in denial of the claimed constitutional 
rights of witnesses and the defendants. 

19. The Court erred in refusing to advise witnesses 
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20S3 of their constitutional right to refuse to answer on 
the ground of self incrimination. 

20. The Court erred in refusing to dismiss the indictment. 
Respectfully submitted, (s) T. Edward O’Connell, 
Attorney for Defendants, 424 5th Street, N. W., 
Washington 1, D. C. 


2075 Filed Feb. 4, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


MOTION FOR VERDICT NON OBSTANTE 
VEREDICTO AND/OR A NEW TRIAL 

Comes now the defendant, Elizabeth Brady, by her attor¬ 
ney, and moves this Court for a verdict non obstante vere¬ 
dicto and/or for a new trial and for reasons therefor re¬ 
spectfully represents as follows: 

1. The verdict is contrary to the law and the evidence. 

2. Such other grounds as may be urged at the oral hear¬ 
ing on this motion. 

Respectfully submitted, 

(s) T. Edward O’Connell, Attorney for Defendant, 
424 5th Street, N. W., Washington 1, D. C. 

• •****••* « 
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2071 Filed Feb. 4, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


• ••••••••• 

MOTION FOR NEW TRIAL OR MOTION FOR 
JUDGMENT NON OBSTANTE VEREDICTO 

Now comes the defendant, James E. Lowry, through his 
attorney of record, and moves this Honorable Court for a 
new trial or in the alternative, for Judgment Non Obstante 
Veredicto, in the above entitled cause and for reasons states 
as follows: 

1. The Verdict was contrary to the Law. 

2. The Verdict was contrary to the Evidence. 

3. The Verdict w’as contrary to the weight of the Evidence. 

4. It was error for the Court to fail to direct a Judgment 
of Acquittal in favor of the defendant on Count 1 of the 
Indictment at the close of the Government’s case. 

5. It was error for the Court to fail to direct a Judgment 
of Acquittal in favor of the defendant on Count 1 of the 
Indictment at the close of the Evidence. 

6. And for such other and further reasons as may be pre¬ 
sented upon the hearing of this Motion. 

(s) Charles E. Ford, Attorney for Defendant. 

• ••••••••• 
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2073 Filed Feb. 4, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


• ••••••••• 


MOTION FOR NEW TRIAL OR MOTION FOR 
JUDGMENT NON OBSTANTE VEREDICTO 

Now comes the defendant, Robert G. Kirby, through his 
attorney of record, and moves this Honorable Court for a 
new trial or in the alternative, for Judgment Non Obstante 
Veredicto, in the above entitled cause and for reasons states 
as follows: 

1. The Verdict was contrary to the Law. 

2. The Verdict was contrary to the Evidence. 

3. The Verdict was contrary to the weight of the Evidence. 

4. It was error for the Court to fail to direct a Judgment 
of acquittal in favor of the defendant on Count 1 of the In¬ 
dictment at the close of the Government’s case. 

5. It was error for the Court to fail to direct a Judgment 
of acquittal in favor of the defendant on Count 1 of the In¬ 
dictment at the close of the Evidence. 

6. And for such other and further reasons as may be pre¬ 
sented upon the hearing of this Motion. 

H. Clifford Allder, Attorney for Defendant. 
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2077 Filed Feb. 5, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

• ••••••••• 

MOTION OF DEFENDANTS BERTHA N. AND 
WILLIAM K. MacWILLIAMS FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT 

Come now the defendants, Bertha N. and William K. 
MacWilliams, and respectfully move this Honorable Court 
to enter a judgment of acquittal notwithstanding the ver¬ 
dict of guilt heretofore returned on the following grounds: 

1. There is no evidence in the record to support a verdict 
of guilt against these defendants for a violation of Title 22, 
Section 1501, D. C. Code, 1940 Ed. 

(s) Edward Bennett Williams. 

2078-A Filed Feb. 5, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


MOTION OF DEFENDANTS BERTHA N. AND 
WILLIAM K. Mac WILLIAMS FOR NEW TRIAL 

Come now the defendants, Bertha N. and William K. Mac¬ 
Williams, and respectively move this Court to grant a new 
trial in the above-captioned case under Rule 33 of the Fed¬ 
eral Rules of Criminal Procedure for the following reasons: 

1. There is no evidence in the record to support a verdict 



of guilt on the first count with respect to either of the above- 
named defendants. 

2. The verdict returned herein is contrary to the weight 
of the evidence. 

3. The first count of this indictment was so vague, am¬ 
biguous and duplicitous as to deny these defendants their 
Constitutional rights under the Sixth Amendment. The 
vagueness and ambiguity in the first count was not cor¬ 
rected by the Bill of Particulars. At no time did the gov¬ 
ernment allege the dates of the offenses on which they hoped 
to predicate a conviction under the first count. 

4. Evidence was admitted against these defendants which 
was clearly inadmissible under Title 18, Section 3486 of 
the United States Code. 

5. The Court erroneously instructed the jury with re¬ 
spect to the law on the first count of the indictment. 

6. These defendants were prejudiced to the point where 
they could not get a fair trial when the Court in the pres¬ 
ence of the jury at one time referred to the defense as a 
“joint defense”. 

2078-B 7. These defendants were prejudiced to the point 
where they could not get a fair trial when it was 
brought out in evidence that they had claimed their privilege 
against self-incrimination before the grand jury. 

8. And for such other reasons as will be called to the at¬ 
tention of the Court at the oral hearing of this Motion. 

i (s) Edward Bennett Williams. 
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2076 Filed Feb. 4, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
OF THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


MOTION FOR VERDICT NON OBSTANTE 
VEREDICTO AND/OR A NEW TRIAL 

Come now the defendants, Mary T. Hutchinson, Effie Lou 
Trent, Shirley McCoy and Ruby Geary, through their at¬ 
torneys, and move this Court for a verdict non obstante 
veredicto and/or for a new trial and for reasons therefor 
respectfully represent as follows: 

1. The verdict is contrary to the law and the evidence. 

2. Such other grounds as may be urged at the oral hear¬ 
ing on these motions. 

Respectfully submitted, 

(s) Kenneth D. Wood; (s) James M. Young. 

2084 Filed Feb. 8, 7952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States of America 


vs. 

Charles E. Nelson, Et Al. 

Criminal No. 1469-51 

Sixteen defendants were indicted in this case charged 
with violation of the lottery statute of the District of Co¬ 
lumbia, T. 22 D.C. Code sec. 1501, 1940 ed., and with con- 
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spiracy to commit an offense against the United States, the 
offense being the above cited lottery law. At the close of 
the government’s case, an acquittal was directed in favor 
of one of the defendants. The jury returned a verdict find¬ 
ing the defendants, Charles E. Nelson, Virginia Madge Nel¬ 
son. Robert L. Nowland, Mary C. Nowland, and Blight H. 
Lee, guilty on both counts of the indictment, and finding the 
defendants, James E. Lowry, Robert G. Kirby, Bertha N. 
McWilliams, William K. McWilliams, Mary T. Hutchin¬ 
son, Effie Lou Trent, Shirley McCoy, Ruby Geary, Eliza¬ 
beth Brady, not guilty on the conspiracy count and guilty 
on the substantive count, and finding the defendant James 
L. Pumphrey not guilty on both counts. 

Motions for a judgment of acquittal notwithstanding the 
verdict and in the alternative for a new trial on behalf of 
the defendants, James E. Lowry, Robert G. Kirby, Bertha 
N. McWilliams, Mary T. Hutchinson, William K. McWil¬ 
liams, Effie Lou Trent, Shirley McCoy, Ruby Geary and 
Elizabeth Brady have been filed with the Court. 

2085 The evidence adduced at the trial described a ‘‘num¬ 
bers lottery" which operated in Maryland, Virginia 
and the District of Columbia. During the period charged 
in the indictment, the office headquarters of the group was 
located at all times in the State of Maryland. There was 
testimony on the part of several employees of the group 
that the day’s play was picked up in the District of Colum¬ 
bia and taken to the office in Maryland to be processed. The 
motions of the defendants raise first the point that since 
these defendants were never placed within the District of 
Columbia by the evidence, they cannot be held for violation 
of the substantive crime since they were acquitted of the 
conspiracy charge. The rule of Pinkerton v. United States, 
1946, 328 II. S. 640, and Curley v. United States, 1947, 81 
App. D. C. 389, is that each conspirator is liable on substan¬ 
tive counts for the acts of a co-conspirator done in further¬ 
ance of the conspiracy. Since these defendants were found 
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not guilty of the conspiracy count, they urge that the jury 
could not find them guilty on the substantive count on that 
theory. It is further alleged that no evidence placed them 
in the District of Columbia during the period alleged in the 
indictment, thus they could not be guilty of a violation of 
the District of Columbia lottery law. 

The theory of the Pinkerton case is applicable to the in¬ 
dictment, but it is true that this theory is defeated by the 
finding of not guilty on the conspiracy charge. The Pinker¬ 
ton case was thoroughly discussed in the case of Nye & Nis- 
sen v. United States, 1949, 336 U. S. 610. In that case 
2086 the defendants were charged with a conspiracy to 
defraud the United States in the first count of the 
indictment and they were charged in six substantive counts 
with filing false invoices with an agency of the United States. 
The defendants were convicted on all counts. The case was 
submitted to the jury on the theory that the defendants were 
liable on the substantive counts as principals in that they 
aided and abetted the commission of the substantive crimes 
independent of the conspiracy count. The Court of Ap¬ 
peals affirmed the conviction on the theory of the Pinkerton 
case. The Supreme Court, however, rejected the Pinkerton 
case on the facts of this case and affirmed the conviction on 
the aiding and abetting charge given the jury in the trial 
court. The Court at page 620 explained the result as fol¬ 
lows: 

“The rule of that case (Pinkerton) does service where the 
conspiracy was one to commit offenses of the character de¬ 
scribed in the substantive counts. Aiding and abetting has 
a broader application. It makes a defendant a principal 
when he consciously shares in any criminal act whether or 
not there is a conspiracy. And if a conspiracy is also 
charged, it makes no difference so far as aiding and abet¬ 
ting is concerned whether the substantive offense is done 
pursuant to the conspiracy. Pinkerton v. United States, is 
narrow in its scope. Aiding and abetting rests on a broader 
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base; it states a rule of criminal responsibility for acts 
which one assists another in performing. The fact that a 
particular case might conceivably be submitted to the jury 
on either theory is irrelevant. It is sufficient if the proof ad¬ 
duced and the basis on which it was submitted ivere sufficient 
to support the verdict (underscoring supplied) 

The facts of the case at bar show clearly that the Pinker¬ 
ton rule is applicable to the indictment, and they also show 
substantial evidence that each of the moving defendants in 
these motions aided and abetted the violation charged 
2087 in the substantive count, T. 18, U.S.C. sec. (2) (a) 
which reads: 

“Whoever commits an offense against the United States, 
or aids, abets, counsels, commands, induces, or procures its 
commission, is a principal.” 

For this reason, the Court charged thejury, 

“You are further instructed, and I am still referring to 
Count 1—if you find as a fact beyond a reasonable doubt, 
as I have defined that term to you, that only one or more of 
the defendants were so engaged but that the others were 
aiding and assisting him or them in this activity, then you 
are instructed, as a matter of law, that they are principals 
and under those circumstances you would be warranted in 
returning a verdict of guilty as charged on the first count 
of the indictment, if you find against all of them.” (Page 
1766 of the record.) 

There is ample evidence in the record that each of the 
parties to these motions performed various activities in 
the operation of the lottery ranging from operating adding 
machines, looking for the “number”, bringing the days 
“work” to the location then being used as the office, search¬ 
ing for “overlooks”, etc. These activities constitute aiding 
and abetting the operation of the lottery and there is ample 
evidence that the “work” or bets came from the District 
of Columbia, thus the defendants are properly chargeable 
as principals in the lottery operated partly within the Dis- 
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trict of Columbia and in violation of the District of Co¬ 
lumbia lottery law, supra. 

The question presented now is whether these defendants 
may be charged in the District of Columbia for their acts in 
Maryland. As a legal abstract, the question is not new, but 
it seems to be novel as applied to a lottery situation. How¬ 
ever, the case of United States v. King , 1892, 9 Mackey's 
Reports 404, Supreme Court of the District of Columbia is a 
decision exactly in point with the present case. In the King 
case the defendant was engaged in the lottery business in 
the District of Columbia, but he remained in the 
2088 State of Virginia, and was charged with a violation 
of the District of Columbia lottery law. The Court 
charged the jury in that case, 

“If he was engaged in the policy lottery business in the 
State of Virginia, of course he cannot be convicted here. But 
if he was concerned in any manner in the policy business in 
the District of Columbia, he is liable. # • # If this scheme is 
conducted partly in the State of Virginia, and the defend¬ 
ant in the State of Virginia, receives money collected by his 
associates or agents in the District of Columbia, and dis¬ 
tributes the money through his agent or agents in the Dis¬ 
trict of Columbia to the successful players, then he is con¬ 
cerned in the scheme in the District of Columbia.’’ 

The defendant in that case requested a prayer which was 
denied and which is the exact point raised in these motions. 
That prayer reads, 

“Evidence showing that the defendant was engaged as 
clerk or otherwise in the State of Virginia is distributing 
papers and receiving money from persons who were them¬ 
selves engaged in the business of writing policy in the 
District of Columbia, is not sufficient to warrant the defend¬ 
ant’s conviction under the present information.” 

The Supreme Court of the District of Columbia prede¬ 
cessor of the United States District Court for the District 
of Columbia affirmed the denial of that instruction, and that 
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case standing not reversed is binding on this Court. At 
that time, the crime charged was a disdemeanor, thus all in¬ 
volved were principals. The law now is the same as to fel¬ 
onies so the rule of that case applies with equal force to aid¬ 
ers and abettors of a felony. See also United States v. Gil¬ 
lette, 187 Fed. 2nd., 449-451. 

The Court has ruled during the trial on the other points 
raised by counsel in these motions and adheres to those 
prior rulings at this time. 

20S9 Upon consideration of the motions filed herein, the 
points and authorities attached thereto and after ar¬ 
gument of counsel, it is the ruling of the Court that the ver¬ 
dict is supported by the evidence, the verdict is not contrary 
to law nor to the evidence, and the Court did not err in fail¬ 
ing to direct a judgment of acquittal at the close of the gov¬ 
ernment’s case nor at the close of the evidence, Therefore, 
the several motions for judgment of acquittal notwithstand¬ 
ing the verdict and in the alternative for a new trial are 
hereby overruled. 

(s) James R. Kirkland, Judge. 

February 8, 1952 

• ••••••••• 

2090 Filed Feb. 11, 1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 
vs. 

Charles E. Nelson 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, T. Edw. O’Connell, Esquire. 
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It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offenses 
of Violation of Section 1501, Title 22, (1940 Ed) of the 
D. C. Code and Violation of Section 371, Title 18, (1948) of 
the United States Code as charged. 


It is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) year to 
Three (3) years and pay a fine of One Thousand ($1,000.00) 
Dollars on Count One; Twenty (20) months to Five (5) 
years and a fine of Ten Thousand ($10,000.00) Dollars on 
County Two; said sentence by the counts of the indictment 
to run concurrently. 

James R. Kirkland, United States District Judge. 

• ••••••••• 

2091 Filed Feb. 11, 1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Virginia Madge Nelson 
No. 1469-51 

On this 8th day of February, 1952, came the attorney for 
the government and defendant appeared in person and by 
counsel, T. Edw. O’Connell, Esquire. 
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It Is Adjudged that the defendant has been convicted 
upon her plea of not guilty and a verdict of guilty of the 
offenses of Violation of Section 1501, Title 22, (1940 Ed.) 
of the D. C. Code and Violation of Section 371, Title 18, 
(1948) of the U. S. Code as charged. 

• ••••••••• 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of One (1) Year to 
Three (3) Years and pay a fine of One Thousand ($1,000.00) 
Dollars on Count One; Twenty (20) months to Five (5) 
years and pay a fine of Ten Thousand ($10,000.00) Dollars 
on Count Two; said sentence by the counts of the indictment 
to run concurrently. 

• ••••••••• 


James R. Kirkland, United States District Judge. 

• ••••••••• 

2092 Filed, Feb. 11,1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 

vs. 

Robert L. Nowland 
No. 1469-51 

On this Sth day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, T. Edw. O’Connell, Esquire. 
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It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offenses 
of Violation of Section 1501, Title 22, (1940 Ed.) of the D. C. 
Code and Violation of Section 371, Title 18, (1948) of the 
U. S. Code as charged. 

*••••••••* 

It Is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjusted that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) year 
to Three (3) years and pay a line of One Thousand 
$1,000.00) Dollars on Count One; Twenty (20) months to 
Five (5) years and pay a fine of Two Thousand Five Hun¬ 
dred ($2,500.00) Dollars on Count Two; said sentence by 
the counts of the indictment to run concurrently. 

• ••••••••• 


James R. Kirkland, United States District Judge. 

2093 Filed Feb. 11,1952. Harry M. Hull, Clerk 
Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Mary C. Nowland 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
government and the defendant appeared in person and by 
counsel, T. Edw. O’Connell, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
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her plea of not guilty and a verdict of guilty of the offenses 
of Violation of Section 1501, Title 22, (1940 Ed.) of the 
D. C. Code and Violation of Section 371, Title 18, (1948) 
of the U. S. Code as charged. 

• ••••••••• 

It is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) year to 
Three (3) years and pay a fine of One Thousand ($1,000.00) 
Dollars on Count One; Twenty (20 months to Five (5) years 
and pay a fine of Two Thousand Five Hundred ($2,500.00) 
Dollars on Count Two; said sentence by the counts of the 
indictment to run concurrently. 

• ••••••••• 


James R. Kirkland, United States District Judge. 

• •••••••• 

2094 Filed Feb. 11, 1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Blight H. Lee 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, T. Edw. O’Connell, Esquire. 
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It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offenses 
of Violation of Section 1501, Title 22, (1940 Ed.) of the D. C. 
Code and Violation of Section 371, Title IS, (1948) of the 
U. S. Code as charged. 

• ••••••••• 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of One (1) 
year to Three (3) years on Count One; One (1) year to Four 
(4) years on Count Two; said sentence by the counts of the 
indictment to run concurrently. 

• ••••••••• 

James R. Kirkland, United States District Judge. 

• ••••••••• 

2095 Filed Feb. 11,1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

James E. Lowry 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Charles E. Ford, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
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offense of Violation of Section 1501, Title 22, (1940 Ed.) of 
the D. C. Code as charged in Count One. 

• «•••••••• 

It Is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) year 
to Three (3) years. 

• ••••••••• 

James R. Kirkland, United States District Judge. 

• ••••••••• 

2096 Filed Feb. 11,1952. Harry M. Hull, Clerk 
Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Robert G. Kirby 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, H. Clifford Allder, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense 
of Violation of Section 1501, Title 22, (1940 Ed.) of the 
D. C. Code as charged in Count One. 

It is Adjudged that the defendant is guilty as charged and 
convicted. 
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It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of One (1) year to 
Three (3) years. 

***••••••• 


James R. Kirkland, United States District Judge. 

2097 Filed Feb. 11, 1952. Harry M. Hull, Clerk 

Judgment and Probation 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA DIVISION 

United States of America 

vs. 

Bertha N. Me Williams 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Edward B. Williams, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
her plea of not guilty and a verdict of guilty of the offense 
of Violation of Section 1501, Title 22, (1940 Ed.) of the D. C. 
Code as charged in Count One. 

• ••••••••• 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) year 
to Three (3) years and pay a fine of One Thousand 
($1,000.00) Dollars. 
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It Is Adjudged that the execution of this sentence be and 
is hereby suspended, insofar as the term of imprisonment is 
concerned only, and that the said defendant be and is hereby 
placed on probation, in charge of the Probation Officer of 
the Court. 


James R. Kirkland, United States District Judge. 

*«•••••••• 


2098 Filed Feb. 11, 1952. Harry M. Hull, Clerk 
Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

William K. Me Williams 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Edward B. 'Williams, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense 
of Violation of Section 1501, Title 22, (1940 Ed.) of the 
D. C. Code as charged in Count One. 

**•••••••• 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep- 



resentative for imprisonment for a period of Eight (8) 
months to Two (2) years and pay a fine of $1,000.00. 

• ••••*♦••• 

James R. Kirkland, United States District Judge. 

• ••••«*••• 

2100 Filed Feb. 11, 1952. Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 

vs. 

Effie Lou Trent 
No. 1469-51 

On this 8th day of February, 1952 came the attorney for the 
government and the defendant appeared in person and by 
counsel, James M. Young, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
her plea of not guilty and a verdict of guilty of the offense 
of Violation of Section 1501, Title 22, (1940 Ed.) of the 
D. C. Code as charged in Count One. 

• ••••••••• 

It is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Three (3) 
months to Nine (9) months. 

.. 

James R. Kirkland, United States District Judge. 
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2101 Filed Feb. 11, 1952. Harry M. Hull, Clerk 
Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 


vs. 

Elizabeth Brady 
No. 1469-51 

On this Sth day of February, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, T. Edw. O’Connell, Esquire. 

It Is Adjudged that the defendant has been convicted upon 
her plea of not guilty and a verdict of guilty of the offense 
of Violation of Section 1501, Title 22, (1940 Ed.) of the D. C. 
Code as charged in Count One. 

• ••••••••• 

It Is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of One (1) 
month to Ten (10) months. 

• ••••••••• 

James R. Kirkland, United States District Judge. 

• ••••••••• 
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2102 Filed Feb. 8, 1952. Harry M. Hull, Clerk 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 

Name and address of appellant: Charles E. Nelson, 
Ritchie, Maryland. 

Name and address of appellant’s attorney: E. Edward 
O’Connell, 424 5th Street, N. W., Washington 1, D. C. 

Offense: Operating a numbers lottery and conspiracy to 
operate a numbers lottery in the District of Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: 20 mos. to 5 years. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Chas. E. Nelson, Appellant; T. Edward O’Con¬ 
nell, Attorney for Appellant. 

Date: February 8, 1952. 

• ••••••••• 

2103 Filed Feb. 8, 1952. Harry M. Hull, Clerk 
Notice of Appeal, Criminal 

• ••••••••• 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

NOTICE OF APPEAL 

Name and address of appellant: Virginia Madge Nelson, 
Ritchie, Maryland. 
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Name and address of appellant’s attorney: T. Edward 
O’Connell, 424 5th Street, N. W., Washington 1, D. C. 

Offense: Operating a numbers lottery and conspiracy to 
operate a numbers lottery in the District of Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: 20 mos. to 5 years. 

Name of institution where now confined, if not on bail: 

D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

Virginia M. Nelson, Appellant; T. Edward 0’Connell, 
Attorney for Appellant. 

Date: February 8, 1952. 

2104 1 Filed Feb. S, 1952. Harry M. Hull, Clerk 
Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

NOTICE OF APPEAL 

Name and address of appellant: Robert L. Nowland, 104 

E. Braddock Road, Alexandria, Virginia. 

Name and address of appellant’s attorney: T. Edward 
O’Connell, 424 5th Street, N. W., Washington 1, D. C. 

Offense: Operating a numbers lottery and conspiracy to 
operate a numbers lottery in the District of Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: 20 mos. to 5 yrs. in penitentiary. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 


States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Robt. L. Nowland, Appellant; T. Edward O’Connell, 
Attorney for Appellant. 

Date: February 8, 1952. 

• «•••••••* 

2105 Filed Feb. 8, 1952. Harry M. Hull, Clerk 
Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

• ••••••••• 

NOTICE OF APPEAL 

Name and address of appellant: Mary C. Nowland, 104 E. 
Braddock Road, Alexandria, Virginia. 

Name and address of appelant’s attorney: T. Edward 
O’Connell, 424 5th St., N.W., Washington 1, D. C. 

Offense: Operating a numbers lottery and conspiracy to 
operate a numbers lottery in the District of Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: 20 mos. to 5 years in Penitentiary. 

Name of institution where now confined, if not on bail: 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

(s) Mary C. Nowland, Appellant; (s) T. Edward 
O’Connell, Attorney for Appellant. 

Date: February 8, 1952. 
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2106 Filed Feb. 8, 1952. Harry M. Hull, Clerk 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 

Name and address of appellant: Blight Lee. 

Name and address of appellant’s attorney: T. Edward 
O’Connell, 424 5th Street, N. W., Washington 1, D. C. 

Offense: Operating a numbers lottery and conspiracy to 
operate a numbers lottery in the District of Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: One to four years in penitentiary. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

(s) Blight H. Lee, Appellant. 

T. Edward O’Connell, Attorney for Appellant. 

Date: February 8, 1952. 


2107 Filed Feb. 8, 1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 

Name and address of appellant: James Lowry. 

Name and address of appellant’s attorney: Charles E. 
Ford, 416 5th St., N. W. 
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Offense: Operating lottery. 

Concise statement of judgment or order, giving date, and 
any sentence: Sentenced to 1 to 3 years February 8,1952. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

James Lowery per H. C. Allder, Appellant; Charles 
E. Ford per H. C. Allder, Attorney for Appellant. 

Date: 2-8-52. 


2108 Filed Feb. 8,1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

• ••••••••• 


NOTICE OF APPEAL 

Name and address of appellant: Robert Kirby. 

Name and address of appellant’s attorney: H. Clifford 
Allder, 416 5th N. W. 

Offense: Operating lottery. 

Concise statement of judgment or order, giving date, and 
any sentence: Sentenced to 1 to 3 years February 8, 1952. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 



States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

Robert Kirby per H. C. Allder, Appellant; H. Clifford 
Allder, Attorney for Appellant. 

Date: 2-8-52. 

2109 Filed Feb. 8,1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


• ••••* 


• • * 


NOTICE OF APPEAL 

Name and address of appellant: Bertha K. MacWilliams, 
North Beach, Md. 

Name and address of appellant’s attorney: Edward Ben¬ 
nett Williams, 1000 Hill Bldg. 

Offense: Title 22-1501. 

Concise statement of judgment or order, giving date and 
any sentence: 2-S-52,1-3 yrs suspended, probation, $1000 fine. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Bertha K. MacWilliams by Edward Bennett Wil¬ 
liams, Appellant. 

(s) Edward Bennett Williams, Attorney for Appel¬ 
lant. 


Date: 2-8-52. 
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2110 Filed Feb. 8,1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 

Name and address of appellant: William K. MacWilliams, 
North Beach, Md. 

Name and address of appellant’s attorney: Edward Ben¬ 
nett Williams, 1000 Hill Bdg. 

Offense: Title 22-1501. 

Concise statement of judgment or order, giving date, and 
any sentence: 2-8-52, 8-24 mos. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Edward Bennett Williams, Attorney for Appellant. 

Date: 2-8-52. 

****•••••# 

2111 Filed Feb. 8,1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


• • 


• • 


NOTICE OF APPEAL 

Name and address of appellant: Mary T. Hutchinson, 403 
Addison Rd. Seat Pleasant, Md., P. O. Bennings 19, D. C. 
Name and address of appellant’s attorney: Kenneth D. 
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Wood, James M. Young, 422 5th Street, N. W., Washington, 
D. C. 

Offense: Title 22, Section 1501. Lottery. 

Concise statement of judgment or order, giving date, and 
any sentence: Sentence 3 to 9 months, February 8,1952. 

Name of institution where now confined, if not on bail: 
District Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Mary T. Hutchinson, Appellant. 

(s) James M. Young, Attorney for Appellant. 

Date: February 8, 1952. 

• ••••••••• 

2112 Filed Feb. 8,1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

• ••••••••• 


NOTICE OF APPEAL 

Name and address of appellant: Effie Lou Trent, 419 Ad¬ 
dison Road, Seat Pleasant, Maryland. 

Name and address of appellant’s attorney: Kenneth D. 
Wood, James M. Young, 422 5th St., N. W., Washington, 
D. C. 

Offense: Title 22, Section 1501—Lottery. 

Concise statement of judgment or order, giving date, and 
any sentence: Sentence 3 to 9 months, February 8, 1952. 

Name of institution where now confined, if not on bail: 
District Jail. 
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I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Effie Lou Trent, Appellant. 

(s) James M. Young, Attorney for Appellant. 

Date: February 8,1952. 

2113 Filed Feb. 8, 1952. Harry M. Hull, Clerk. 

Notice of Appeal, Criminal 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 

Name and address of appellant: Elizabeth Brady. 

Name and address of appellant’s attorney: T. Edward 
O’Connell, 424 5th Street, N. W., Washington 1, D. C. 

Offense: Operating a numbers lottery in the District of 
Columbia. 

Concise statement of judgment or order, giving date, and 
any sentence: 1 mo. to 10 mos. 

Name of institution where now confined, if not on bail: 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Elizabeth Brady, Appellant. 

(s) Per T. Edward O’Connell, Attorney for Appelant. 

Date: February 8, 1952. 
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2114 Filed Feb. 26, 1952. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DESIGNATION OF RECORD 

The clerk will please prepare the record on the appeal 
of Charles E. Nelson, Virginia Madge Nelson, Robert L. 
Nowland, Mary C. Nowland, Blight H. Lee and Elizabeth 
Brady, defendants, and include therein the following desig¬ 
nated matter: 

1. The Indictment. 

2. Motion of Charles E. Nelson to Suppress Certain Evi¬ 
dence and Points and Authorities; the Opposition and Sup¬ 
porting Affidavit of the Government to said Motion; and 
Order of the Court Entered on said Motion. 

3. Motion of these defendants to Dismiss the Indictment, 
together with Supplement to said Motion to Dismiss, in¬ 
cluding Points and Authorities. 

4. Motion to Dismiss Indictment filed by defendants Mc¬ 
Williams. 

5. Orders Overruling Motions to Dismiss. 

6. Orders Granting Bill of Particulars and Amended Bill 
of Particulars. 

7. Bill of Particulars and Amended Bill of Particulars 
filed by the Government. 

8. ‘Reporters’ transcript of all testimony and proceedings 
taken at the trial, including transcript of proceedings pre¬ 
liminary to the trial. 

2115 9. All Exhibits either identified or offered in evidence 
on behalf of the Government or any of the defendants. 
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10. Motion of these defendants for a Judgment of Ac¬ 
quittal notwithstanding the Verdict or for a New Trial. 

11. Sentence imposed on all defendants. 

12. Notice of Appeal by these defendants. 

13. This Designation. 

(s) T. Edward O’connell, 

Attorney for Defendants, Charles E. Nelson, Vir¬ 
ginia Madge Nelson, Robert L. Nowland, Mary C. 
Nowland, Blight H. Lee, Elizabeth Brady, 424 5th 
Street, N. W., Washington 1, D. C. 

2127 Filed Mar. 14, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


SUPPLEMENTAL DESIGNATION FOR THE RECORD 

ON BEHALF OF CHARLES E. NELSON, ET AL. 

In accordance with this supplemental designation for the 
record on the appeal of Charles E. Nelson, Virginia Madge 
Nelson, Robert L. Nowland, Mary C. Nowland, Blight H. 
Lee and Elizabeth Brady the Clerk will please include the 
following designated exhibits: 

1. Exhibits 1 to 22, inclusive, except the matter herein¬ 
after specifically designated which was taken out of the 
foregoing exhibits and put in evidence under separate iden¬ 
tification. 

2. Exhibit 22 (ledger book); Exhibit 23 (envelope marked 
1940 income tax); Exhibit 24 (envelope marked 1941 income 
tax): Exhibit 25 (envelope marked 1942 income tax); Ex- 



hibit 26 (envelope marked 1943 income tax); Exhibit 27 
(envelope marked 1944 income tax); Exhibit 28 (envelope 
marked 1945 income tax); Exhibit 29 (envelope marked 
1946 income tax); Exhibit 30 (envelope marked 1947 income 
tax); Exhibit 31 (envelope marked 1948 income tax); Ex¬ 
hibit 32 (envelope marked 1949 income tax); Exhibit 33 
(envelope marked 1950 income tax); Exhibit 34 (envelope, 
with no identification or marking on outside); Exhibit 35 
(open folder, partnership income tax returns, 1940 to 
2128 1950); Exhibit 36a, b, c, d, e (withholding tax slips); 

Exhibit 37 (check book, including stub); Exhibit 38 
(check); Exhibit 42 (check): Exhibits 40, 40a and 40b (check 
book and checks to Ginn & Company and Bryan & Com¬ 
pany) ; Exhibit 41 (check stubs, including stub No. 30); Ex¬ 
hibit 43 (check to Mac Guire); Exhibits 44 and 44a (check 
and check stubs); Exhibit 46 (check book); Exhibits 47 and 
47a (check stubs); Exhibit 48 (check stubs); Exhibits 49, 
50,51, 52, 53, 54, 55, 56, 57, 58, 58a, 59 (all check stubs): Ex¬ 
hibits 60 and 60a (Treasury letters); Exhibits 62 and 62a 
(envelope and letter); Exhibit 63a (ledger sheet); Exhibits 
64 and 65 (Nowland Associates’ return 1944); Exhibit 66 
(pages out of 1945 return); Exhibit 67 (ledger sheet 1946); 
Exhibit 6S (two ledger sheets); Exhibits 69 and 70 (ledger 
sheets); Exhibit 71 (data 1945); Exhibit 72 (ledger sheets 
1946); Exhibits 73, 74, 75 and 76: Exhibits 77a to 77j, inclu¬ 
sive, (contents of folder out of Exhibit 35); Exhibits 78, 79 
and SO (tax returns for 1945, 1946, 1947); Exhibits 81 and 
82 (tax returns for 1949); Exhibits S4, 85, S6, 87 and 88. 

(s) T. Edward O’Connell, Attorney for Charles E. 
Nelson, et al, 424 5th Street, N. W., Washington 1, 
D. C. 
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2116 Filed Feb. 28,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America, Plaintiff 

vs. 

James E. Lowry, Defendant 
Criminal No. 1469-51 

DESIGNATION OF RECORD 

1. Indictment. 

2. Arraignment. 

3. Plea to indictment. 

4. Motions: By Defendant to Dismiss the Indictment; By 
Defendant for Bill of Particulars; For a Better and More 
Definite Bill of Particulars; To Permit the Defendant to 
Inspect the Minutes, Testimony and the Proceedings of the 
Grand Jury on Which the Indictment Against this Defend¬ 
ant was Based. 

5. Trial. 

6. Verdict of Guiltv. 

* 

7. Judgment, with terms of sentence. 

8. Motion for New Trial or Motion for Judgment Non 
Obstante Veredicto. 

9. Notice of Appeal. 

10. Transcript of Testimony. 

Charles E. Ford, Attorney for Defendant. 

• ••••••••• 


2118 Filed Feb. 28,1952. Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America, Plaintiff 


vs. 

Robert G. Kirby, Defendant 
Criminal No. 1469-51 

DESIGNATION OF RECORD 

1. Indictment. 

2. Arraignment. 

3. Plea to indictment. 

4. Motions: By Defendant to Dismiss the Indictment; By 
Defendant for Bill of Particulars; For a Better and More 
Definite Bill of Particulars; To Permit the Defendant to 
Inspect the Minutes, Testimony and the Proceedings of the 
Grand Jury on Which the Indictment Against this Defend¬ 
ant was Based. 

5. Trial. 

6. Verdict of Guilty. 

7. Judgment, with terms of sentence. 

8. Motion for New Trial or Motion for Judgment Non 
Obstante Veredicto. 

9. Notice of Appeal. 

10. Transcript of Testimony. 

H. Clifford Allder, Attorney for Defendant. 
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2120 Filed Feb. 28,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

United States of America 


vs. 

Bertha N. MacWilliams 
and 

William K. MacWilliams 
Criminal No. 1469-51 

DESIGNATION OF RECORD ON APPEAL 

The Clerk will please prepare the record on appeal of 
Bertha N. MacWilliams and William K. MacWilliams, de¬ 
fendants in the above-captioned case and include therein the 
following designated materials: 

1. The Indictment. 

2. Motion of Defendants, William K. MacWilliams and 
Bertha N. MacWilliams for Bill of Particulars. 

3. Motion of Defendants, William K. MacWilliams and 
Bertha N. MacWilliams to Dismiss Indictment. 

4. Order overruling Motions to Dismiss filed by William 
K. MacWilliams and Bertha N. MacWilliams. 

5. Order granting Bill of Particulars. 

6. Bill of Particulars. 

7. Motion of Defendants, Bertha N. MacWilliams and 
William K. MacWilliams for more definite Bill of Particu¬ 
lars. 
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8. Order granting more definite Bill of Particulars. 

9. Amended Bill of Particulars. 

10. Transcript of testimony taken at trial. 

11. All exhibits identified or offered in evidence on behalf 
of the Government or any of the defendants. 

12. Motion of defendants, Bertha N. MacWilliams and 
William K. MacWilliams for Judgment Notwithstanding the 
Verdict. 

13. Motion of Defendants, William K. MacWilliams and 
Bertha N. MacWilliams for New Trial. 

2121 1 14. Sentence of Court imposed upon William K. 
MacWilliams and Bertha N. MacWilliams. 

15. Notice of appeal by these defendants. 

16. This Designation of Record. 

(s) Edward Bennett Williams, Attorney for the de¬ 
fendants, Bertha N. MacWilliams and William K. 
MacWilliams. 

• ••••••••• 

2122 Filed Feb. 28,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America 
vs. 

Mary T. Hutchinson, Effie Lou Trent, Defendants 
Criminal No. 1469-51 

DESIGNATION OF RECORD 

1. Indictment. 

2. Arraignment. 
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3. Plea to indictment. 

4. Motions by defendants: 

a. To Dismiss the Indictment. 

b. For Bill of Particulars. 

c. For a Better and More Definite Bill of Particulars. 

d. To Permit the Defendants to Inspect the Minutes, Tes¬ 
timony and the Proceedings of the Grand Jury on which 
the Indictment Against these Defendants was Based. 

5. Trial. 

6. Verdict of Guilty. 

7. Judgment, with terms of sentence. 

8. Motion for New Trial or Motion for Judgment Non 
Obstante Veredicto. 

9. Notice of Appeal. 

10. Transcript of Testimony. 

(s) James M. Young, Kenneth D. Wood, Attorneys 
for Defendants. 


2124 Filed Mar. 7, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


COUNTER-DESIGNATION OF RECORD 

Comes now the United States of America and makes the 
following counter-designation of material to be included in 
the record on appeal: 

1. Motion and affidavit of Charles E. Nelson, filed Sep¬ 
tember 7, 1951, for the return of property and the suppres¬ 
sion of evidence. 

2. Affidavits of Thomas Spence Smith and George Morris 
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Fay, filed September 20, 1951, in opposition to the motion 
for return of property and suppression of evidence. 

Orders of September 28, 1951, and October 16, 1951, de¬ 
nying the motion for return of property, etc. 

(Note: Items 1 through 3 above are found in United 
States v. Charles Nelson, No. 1441-51.) 

4. Affidavits of the grand jurors. 

5. Order directing the clerk to make public the record 
of the number of grand jurors concurring in the indict¬ 
ment. 

2125 6. Certified copy of report on the poll on the indict¬ 

ment. 

7. Memorandum opinion overruling motions for judg¬ 
ment of acquittal, etc., filed February 8, 1952. 

S. .Transcript of proceedings of February 8, 1952. 

(s) Charles M. Irelan, United States Attorney. 

(s) John W. Fihelly. 
(s) Joseph M. Howard, 
(s) "William E. Kirk, Jr. 

• ••••••••• 


2126 Filed Mar. 6, 1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 


ORDER AUTHORIZING AND DIRECTING THE 
CLERK TO TRANSMIT ORIGINAL EXHIBITS TO 
THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


The motion of Charles E. Nelson, et al., for an order au¬ 
thorizing and directing the clerk to transmit to the United 
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States Court of Appeals for the District of Columbia Cir¬ 
cuit all the original exhibits either identified or offered in 
evidence at the trial came on to be heard this 7th day of 
March, 1952, and it appearing to the Court that counsel for 
the United States consents to the granting of the motion, 
the same having been duly considered, it is by the Court 
this 6th day of March, 1952, 

Ordered that the clerk of this Court be and he hereby is 
authorized and directed to transmit to the United States 
Court of Appeals for the District of Columbia Circuit all 
the original exhibits either identified or offered in evidence 
at the trial, in connection with the appeal of Charles E. 
Nelson, et al., in the above cause. 

(s) James R. Kirkland, Judge. 
No objection—John W. Fihellv, Assistant U. S. Attorney. 

• ••••••••• 


2129 Filed Mar. 13,1952. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 


ORDER 

Upon motion of the defendants, Charles E. Nelson, Vir¬ 
ginia Madge Nelson, Robert L. Nowland, Mary C. Nowland, 
Blight H. Lee and Elizabeth Brady, it is ordered that the 
following matter found in Criminal No. 1441-51, United 
States v. Charles E. Nelson (Grand Jury No. 1398-51), be 
incorporated in the record on appeal: 

1. Motion and affidavit of Charles E. Nelson for the re¬ 
turn of property and the suppression of evidence. 
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2. Opposition to the motion for return of property, etc., 
and the affidavits of Thomas Spence Smith and George Mor¬ 
ris Fay in support thereof. 

3. Orders of September 28, 1951, and October 16, 1951, 
denying the motion for return of property, etc. 

4. Transcript of the proceedings had on the motion for 
the return of property and the suppression of evidence. 

(s) James R. Kirkland, Judge. 

No objection: (s) John W. Fihellv, Assistant United States 
Attorney. 

• *•*•••••• 



UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States 


vs. 


Charles E. Nelson, Et Al. 
Criminal No. 1469-51 

TRANSCRIPT OF PROCEEDINGS 

NAtional 9333 


• ••••••*** 

115 Mr. Williams: Your Honor, on behalf of the de¬ 
fendants McWilliams, I would like to make a mo¬ 
tion. I don’t know whether yon want it at the bench or 
send the jury ont. 

The Court: No, I will send the jury out. 

(Thereupon, the jury retired from the courtroom and 
the following occurred:) 

The Court: Now, Mr. Williams. 

Mr. Williams: If the Court please, at this time I would 
like to move on behalf of the defendants McWilliams that 
Your Honor withdraw a juror. Some weeks ago a motion 
was argued in front of Judge Pine to dismiss the second 
count of the indictment on the ground that it was dupli¬ 
citous ; secondly, that it failed to apprise the defendants of 
the statute under which they were charged. 

That motion, within the purview of the Sixth Amendment 


to the Constitution, that motion, if the Court please, was 
predicated on some language in the second count of the 
indictment; that language I think I would like to direct 
your attention to at this time, which was to this effect: 
“Beginning at a time—” 

The Court: What page? 

Mr. Williams: This is page two of the indictment papers 
in count two, and it is the second paragraph of count two: 

“Beginning at a time more than three years before the 
return of this indictment”— 

116 and it goes on to say a conspiracy was formulated 
among the defendants in this case. 

Now, if the Court please, I am sure Your Honor is fa¬ 
miliar with the fact that on September 1, 1948 a new con¬ 
spiracy statute came into effect, a new Federal Conspiracy, 
Title 18, Section 371, Supplement 1948, and in the new 
conspiracy statute the penal section was changed raising 
the potential term of imprisonment from two to five years. 
Not only was the penal section of the statute changed, if 
the Court please, but the substantive section of the statute 
was changed in a very imporant respect so that for all 
practical purposes we had a new Federal Conspiracy Stat¬ 
ute, and the old statute, if the Court please, was repealed, 
with the usual saving clause preserving prosecution that 
had already been initiated under it. 

Now, at the time that our motion was argued before Judge 
Pine it was pointed out by counsel for the defense that 
these defendants could not tell from the indictment -whether 
or not the Government contended that this conspiracy was 
started prior to September 1, 1948. We knew they were 
contending it was started prior to October 22, 1948 because 
the indictment charges in language, “Beginning at a time 
more than three years before the return of this indictment,” 
which was October 22, 1951. 


We pointed out to Judge Pine that if in effect the 

117 evidence were to show that this conspiracy was 
started prior to September 1948, then the indictment 

was obviously duplicitious in the second count, and that in 
addition to that I thought it was an ex post facto prosecu¬ 
tion and finally since we could not tell under which statute 
it had been drawn, then the defendants’ rights under the 
Sixth Amendment of being apprised of the charges al¬ 
leged against them have not been made. 

Now, Mr. Fihelly in his opening statement states that the 
conspiracy was formulated in 1930, and he spent twenty of 
the forty-five minutes on acts that antedated 1948, under a 
statute under which these defendants are being prosecuted 
which was not in effect. 

The Court: Wait a minute, perhaps we can save a little 
time, wherein do you claim it changes the statute, that it is 
changed other than changing the penalty? 

Mr. Williams: I don’t have the statute before me, but it 
changes it in three particulars. It raises the penal section 
which, of course, would make any offense which antedated 
the passage of the statute ex post facto, going way back to 
Frolighter v. Bell. 

The Court: That would not disturb the Court’s mind— 

Mr. Williams: Under Title 18-66 it was possible to indict 
a group of people for conspiracy to commit a misdemeanor, 
and the penalty imposed for the conspiracy to commit the 
misdemeanor, the penalty would be greater than the 

118 misdemeanor, and Congress saw fit to change that. 

The Court: They were two different offenses. 

Mr. Williams: Thirdly, the substantive effect of the con¬ 
spiracy was changed in this regard, in that the language 
was inserted to this effect, as I recall, it says whoever con¬ 
spires to commit an offense against the United States, to 
defraud the United States, or any agency thereof, under 
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that language 44 any agency thereof” did not appear in 88. 

The Court: The language to defraud the United States, 
commit an offense against the United States, is the lan¬ 
guage which was in the old statute. 

Mr. Williams: That was in the old statute, but the new 
statute broadened it, if the Court please, and made it a 
felony to join together confederated agencies of the United 
States which had not been spelled out in SS. 

Our basic point is this, that if a conspiracy was formu¬ 
lated in 1930 and if, as Mr. Fihelly contends, that con¬ 
spiracy existed and came down to a day in 1951, right in 
the middle of that conspiracy the penal section was changed 
from two to five years, so that the Government is seeking 
to punish these defendants for prior acts they engaged in 
prior to 1948, and if so, then this prosecution is ex post 
facto, and precisely that is what the prosecution is seeking 
to do because Mr. Fihelly outlined for twenty minutes the 
history of what took place in 1930, ’35, ’43, ’47, all of 
119 which antedated the passage of the statute under 
which the Government is seeking to prosecute these 
defendants, and when the Government was asked about this 
point at the time the motions were argued they took the 
position they were unequivocally trying this case under 371. 
They propose to show a conspiracy under 371, but now at 
the time of the statement their position is shifted and it is 
stated the conspiracy was started in 1930, some twenty-one 
yearse ago, and we submit, if the Court please, that a juror 
should be withdrawn at this time because of the fact that 
Mr. Fihelly in his opening statement to this jury stated to 
the jury that these defendants had committed a crime for 
which they are not charged in this indictment. He stated 
that they conspired in the thirties. He outlined overt acts 
committed in the thirties and forties which were violations 
of a statute long repealed, therefore telling this jury in 
effect that they had committed a felony charged in this in- 
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clictment which, from time immemorial, has been basis for 
mistrial. 

Secondly, if that is the case, that the Government pro¬ 
poses to present to this jury a case predicated on a con¬ 
spiracy that began in 1930, then I say the prosecution, so 
far as the second count is concerned, is ex post facto and 
should be summarily dismissed at this time by the Court. 

The Court: Now, you could help the Court more quickly on 
those facts; a quick, cursory examination of 18-371 
120 produced only three changes that differ from the old 
statute; one, that the penalty was increased; second, 
the expression to defaud the United States or any agency 
thereof, and without knowing the history back of it, it was 
undoubtedly drawn up as a correction; and the third dif¬ 
ference from the old statute is in the second paragraph of 
the new statute which provides that where the conspiracy 
is to commit a misdemeanor the punishment shall not ex¬ 
ceed the maximum punishment provided for such misde¬ 
meanors. 

Now, it is peculiar that under the statute there are pun¬ 
ishments which actually exceed the punishment for a mis¬ 
demeanor; technically most punishments are less than for 
conviction of conspiracy. I do not see any substantive 
changes except expansion and clarification of the statute. I 
am more interested in the question that because of the pe¬ 
culiar crime of conspiracy, which is a continuing offense, one 
may go back beyond the time of the three-year limit of 
time in the indictment. 

What have you to say to that? 

Mr. Williams: Your Honor, there cannot be any argu¬ 
ment about the fact that the crime of conspiracy is a con¬ 
tinuing offense. It begins and terminates with the final 
overt act which is perpetrated, the ultimate objective of the 
conspiracy. It seems to me that that is precisely the reason 
here, if the Court please, why this is an ex post factor 
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prosecution. You can’t spell this thing into a con- 

121 spiracy. You can’t stop the activity of these de¬ 
fendants on October 22,1948 and say that everything 

that came up here is over, and now there comes into exist¬ 
ence a new conspiracy, so that the raising of the penalty, if 
the Court please, I think clearly makes this prosecution ex 
post facto. 

Now, Your Honor asked me if, as I understand your ques¬ 
tion, is there anything different between 371 and 88. I think 
the most startling difference is that in the new Criminal 
Code it is precisely set out that old 88 is repealed and that 
no prosecution may thereinafter be instituted under it, and 
that such prosecutions as were then in existence are saved 
so that the Government was not barred from proceeding 
in a criminal case already instituted, showing that the Con¬ 
gress no longer wanted any prosecution under this old 
statute, and showing that the Congress felt in passing the 
new’ statute that there was a sufficient difference in them so 
that the conspiracy cases against the United States w’ould 
be tried under 371. 

The Court: Suppose between the passage of the new’ stat¬ 
ute in 1948 and the filing of this indictment which I believe 
was— 

Mr. Fihelly: October 22, 1951. 

The Court: —on October 22,1951, that there were shown 
that the present conditions were still being followed, agree¬ 
ing one with the other to commit offenses against the 

122 United States is an illustration. Query: Wouldn’t 
that be a showing under the indictment, isn’t the Gov¬ 
ernment entitled to show, because of the peculiar character 
of the conspiracy, when it began, and to show, to use an old 
expression, that the snowball is still rolling? 

Mr. Williams: I revert back to the statement of Mr. 
Fihelly in his opening statement to the jury that the de¬ 
fendant committed a specific crime, has conspired under 
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88, outlined overt acts under 88, which made the commis¬ 
sion of a criminal violation under 88 with which they are 
not charged and, of course, it has always been the rule, as I 
understand, that where the commission of a crime is brought 
under a statute in which they are not charged, that a mis¬ 
trial should be declared. 

It is not denied that some of these defendants were en¬ 
gaged in this far back in 1930. 

The Court: I think I have your position. Is there any 
other counsel? 

Mr. O'Connell: I do not desire to press the point in argu¬ 
ment, but we join in the motion. 

The Court: So there will be no misunderstanding, any 
exception taken by one defendant applies to all defendants, 
and any argument made by counsel for one defendant also 
includes all, if that is agreeable. 

Mr. O’Connell: Yes, sir. As I recall when we were before 
Judge Pine, he said that there would be no showing of 

• *•••••••• 

132 RENIE HARRISON WILSON, 

called as a witness for and on behalf of the United States, 
having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Fihelly: 

• •••»••••• 

Q. State your full name, please. A. Rennie Harrison 
Wilson. 

• ••••••••« 

Q. Where do you live? A. 5214 P Street, Coral Hills, 
Maryland. 
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Q. What is your business? A. Off sale whiskey busi¬ 
ness. 

133 ; Q. How long have you been in that business? A. 

Five years. 

Q. Prior to that what business were you in?. A. Rest¬ 
aurant. 

Q. Where was that located?. A. 6900 Central Avenue, 
Seat Pleasant, Maryland. 

Q. How long have you been in that business?. A. Five 
years. 

Q. Do you know the defendant Charles E. Nelson in this 
case?. A. Yes. 

• ••••••••• 

Q. Do you know the defendant Robert L. Nowland 

134 in this case? A. Yes, sir. 

• ••••••••• 


Q. Do you know Mrs. Nelson, Virginia Madge Nelson? 
A. I have seen her a few times. 

• ••••••••• 

Q. Did you ever work with the defendant Charles E. 
Nelson or Robert Y. Nowland? A. Yes, sir. 

• ••••••••• 

135 Q. What kind of work were you associated with 
them in? A. Working in life insurance. 

Q. What insurance was that?. A. The Peoples Life In¬ 
surance. 

Q. Where was it? A. Washington, 518 8th Street. 

Q. And can you fix, as Mr. O’Connell suggests, the ap¬ 
proximate time you were associated with Mr. Nowland and 
Mr. Nelson in that business? A. I was employed by the 
Peoples from February 1928 to March 1934. 

Q. What part of that period did you work with them 
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in that same insurance business ? A. I guess for about three 
years. 

Q. Did you or any of the defendants here named leave 
the insurance business shortly after the period you have 
just outlined, or within that period! A. Mr. Nelson and 
Mr. Nowland left about a year before I did. 

Q. When did you leave? A. 1934. 

Q. Now, the three of you were working in the in- 

136 surance business? A. Yes. 

Q. And did you have any conversations at any 
place in the city of Washington with respect to the numbers 
business, or numbers in general ? A. W^e used to have break¬ 
fast at various lunchrooms. 

Mr. Williams: Without going into all the details of my 
objection, as I did fully out of the presence of the jury, I 
want to object to this line of interrogation. 

The Court: Very well, the Court will overrule the objec¬ 
tion and, in addition, while I think of it, I refer you to the 
case of the United States v. Johnson, 165 Fed. 2d 42. 

Mr. Williams: What is the page, Your Honor? 

The Court: 42, You may proceed. 

By Mr. Fihelly: 

Q. What, if anything, was said at these breakfasts with 
respect to the numbers business, and who said it, of course ? 
A. Mr. Nelson was starting a small numbers game and he 
asked me if I would help him get some plays. 

Q. Did the conversation take place before Nowland and 
Nelson had left the insurance business or afterward? A. 
Before we left. 

Q. All right. What was said before they left the in¬ 
surance business, and by whom ? A. Mr. Nelson asked 

137 me if I could help him get some pays on routes I was 
collecting. 

Q. Now, where did the conversation take place? Where 
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were you having breakfast, or meal? A. At Behren’s lunch¬ 
room, I believe. 

Q. What, if anything, did you say when Mr. Nelson made 
that suggestion to you? A. I told him I could build up 
some business for him. 

Q. What, if anything else, either prior to that time or 
after that time, was said by the defendant Nelson with re¬ 
spect to the numbers business, or going into the numbers 
business? A. I don’t quite get you. 

Q. Further than what you have told us, was there any¬ 
thing else said bv Mr. Nelson or bv Mr. Nowland with re- 
spect to either of them or you going into the numbers busi¬ 
ness, and what was further said about the numbers business? 
A. That was all that was mentioned so far as I can remem¬ 
ber. I know I started getting some work for them. 
«••••••••• 


13S Q. State whether or not anything was said while 
the three of you were working for the insurance busi¬ 
ness about the numbers business, and the insurance routes 
assisting, or that might assist the numbers business. A. We 
would talk it over while we were having breakfast and coffee 
in the morning. 

Q. All right, who did the talking and what was 
139 said in substance?. A. Mr. Nowland and myself were 
only pick-up men. We were not backers. 

Mr. Williams: I think that should go out as not responsive 
to any pending question. 

The Court: I think it is responsive. 

• ••••••••• 

Q. And where did this conversation take place? State 
whether or not it was the same restaurant you have re- 
fered to. A. Behren’s lunchroom, yes, sir. 

Q. Where is that? A. On E Street, Northwest. 

Q. Did you have a conversation with the defendant Nelson 
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after he and Nowland had left the insurance business about 
the numbers business? Just yes or no, first. A. Yes. 

Q. Where did that conversation take place, sir? A. Why, 
I don’t remember right offhand. 

Q. Was it in this city? A. In this city, yes. 

140 Q. Who was present at the conversation? A. I 
can’t remember anyone but Mr. Nowland and Mr. 

Nelson and myself. 

Q. All right. What was said by either Mr. Nelson, Mr. 
Nowland or yourself? A. Well, Mr. Nelson— 

Mr. Wood: Your Honor, may we have the time? I under¬ 
stand it was some time after Mr. Nelson and Mr. Nowland 
left. 

The Court: Fix the time, Mr. Fihellv, if you will. 

By Mr. Fihelly: 

Q. Fix as best you can the time this conversation took 
place. You said the discussion took place in the city of 
Washington. A. Sometime between 1932 and the beginning 
of 1934. 

Q. What was said by them or by you in that conversation, 
with respect to the numbers business? A. As I stated be¬ 
fore, Mr. Nelson asked me if I could get him some book 
around where I was collecting. 

Q, Did you get him some? A. Yes, sir. 

Q. Was there anything said by Nowland in that conver¬ 
sation ?. A. I don’t remember that. 

Q. Where was Nowland working at that time, 

141 if you know? A. That I don’t know, either. 

Q. Was he employed, if you know? A. I don’t 

know. 

Q. Did you receive any remuneration for getting the book, 
or the pick-ups, for Mr. Nelson? A. Just 5 percent on the 
dollar. 

Q. Did there come a time when you left the insurance 
company yourself? A. In March of 1934. 
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Q. And what business did you go into after that, sir! 
A. And I continued in the number business. 

Q. With whom did you work! A. I worked for myself. 
Q. When you got out of the insurance business, was there 
any time vou worked for Mr. Nelson! A. Not after I left 
the insurance; no, sir. 

Q. Over what period of time while you were in the in¬ 
surance business had you been working for Mr. Nelson! A. 
Around 1.931 or 1932. 

Q. Up until the time you left! A. Well, before I left the 
Peoples Life Insurance, I stopped turning in to Mr. Nelson. 
Q. Did you continue, once you started, up until the time 
you left the insurance company! A. Yes, I continued 

142 to pick up a few. 

Q. All right. During that period what did you do 
with your work, sir! A. I always left them at Mr. Nelson’s 
home. 

Q. Where was that! A. Oates Street, Northeast. 

Q. Where were you picking up your own work, or writing 
numbers! A. In the Northeast section. 

Q. Section of what! A. Washington. 

Q. During the time that you were writing for Mr. Nelson, 
did you ever run into Mr. Nowland in connection with your 
work! A. I did see him once in a while. 

Q. And where was that and in what connection ! A. Well, 
I did meet him: I would meet him on the street some place, 
or just happen to bump into him. 

Q. Did you ever turn in to Mr. Nowland! A. I might 
have given him a package to deliver for me. 

Q. A package of what! A. Numbers slips. 

Q. To deliver to whom! A. To Mr. Nelson. 

143 Q. Did you ever see Mr. Nowland at Mr. Nelson’s 
Oates Street home! A. I have been in Mr. Nelson’s 

home. 

Q. Did you ever see Mr. Nowland there, sir! A. Have I 
seen him there! 
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Q. Yes. A. Yes. 

Q. Did you have occasion in connection with your numbers 
work during this period to see Mrs. Madge Nelson in the 
Oates Street home? A. At that time Mrs. Madge Nelson 
wasn’t around. 

Q. Did you ever see Mrs. Madge Nelson in the Oates Street 
home? A. Yes, later. 

Q. In connection with your visits there on numbers work? 
A. Well, that was later on, about 1935 or 1936,1 guess. 

Q. You say you went in business for yourself in the num¬ 
bers business after that? Is that right? A. About 1933 
to 1934. 

Q. Do you recall on certain occasions having seen Mr. 
Nowland, Robert Nowland, in the State of Maryland? A. 
Yes, I have seen him in the State of Maryland. 

Q. Have you seen him near where your liquor pack- 
144 age store is? A. I have seen him over in the gas 
station. 

Q. IIow far away from your store is the gas station, sir? 
A. Well, I will say 75 to 100 yards. 

Q. What gas station is that you are referring to? A. 
Jack’s Texaco station. 

Q. Who owns it? A. Jack Ritchie. 

Q. Ritchie’s gas station. Can you fix the time you saw 
Mr. Nowland there? A. Well, I worked from 6 in the morn¬ 
ing until 2 in the afternoon. And then I was off. Once in 
a while I would see him around 2 o’clock, I would say. 

Q. And what did you see him doing? Just tell us in de¬ 
tail—you have told us where you saw him—just what he 
was doing, where he went, and if you later saw him the same 
day. A. I would see him pull up over in the gas station. 

Q. Pull up in what ? A. In the gas station. 

Q. I mean, did he have a horse and buggy, or what? A. 
No, an automoible. 

Q. Can you describe the automobile? A. It was a green 
Pontiac, is all I know. 
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145 Q. What is the approximate year or time of this, 
sir? A. It was in the summer of 1950. 

Q. After he pulled up in the green Pontiac, what did you 
see him do, or when would you see him again after that, 
sir? A. Well, I always left and went home. I was off the 
rest of the day. 

Q. Were there any occasions—or I will put it this way: 
Did you see him leave the filling station? A. Yes, I have 
seen him leave the filling station. 

Q. And where did he go after he left the filling station? 
A. That I don’t know. 

Q. Did he leave in the same green car, or what were the 
circumstances on that? A. A couple of times I saw him 
leave, someone came to pick him up. 

Q. Did you know any of the individuals who picked him 
up? A. No, sir. 

Q. Can you describe any of the cars that picked him up? 
A. One was a blue Chrysler. 

146 Q. On any occasion did you ever see Mr. Nowland 
returning in that blue Chrysler, or another car, to 

the filling station? A. Well, I never got back to the station 
or to the store at that time of dav. 

j 

*••••••••• 

CROSS-EXAMINATION 

By Mr. O’Connell: 

Q. Are you married, sir? A. Yes, sir. 

Q. Where do you live? A. 5214 P Street, Coral Hills, 

Marvland. 

* 

Q. 'When did you stop writing numbers? A. You mean 
final? 

Q. Yes, sir. A. 1950. 

Q. In 1950, what month? A. February, February 20th. 
Q. February 20, 1950, you stopped writing numbers? 
A. That is right. 
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Q. Can you tell us the occasion? What caused you to 
stop? A. Yes, sir. 

147 Q. What was it? A. I had a bag of work planted 
on me and I had to take the rap for it. 

Q. And where was that? A. At my store. 

Q. And you were arrested for numbers in your whiskey 
store, weren’t you? A. That is correct. 

Q. In 1950? A. That is correct. 

Q. And that was in Maryland? A. In Maryland. 

Q. And you have been writing numbers ever since 1933 
or 1934, haven’t you ? A. Yes, sir; off and on—not the whole, 
entire time. 

Q. But every year, for certain months you would write 
numbers, for the past 18 or 19 years ? Isn’t that right ? No, 
not every year. 

Q. When did you stop writing numbers? A. In 1934 I 
didn’t, because I was in the trucking business. 

Q. But from 1935, 1936, 1937, 1938, and 1939, and right 
on through, until your arrest in 1950 on numbers 

148 charges, you wrote numbers continually, did you not? 
A. I did. 

Q. And you made money at it? A. Well, I made some. 

Q. Did vou testify before the grand jury in this case? A. 
I did. 

Q. And were you subpoenaed to appear before that grand 
jury? A. Yes, sir. 

Q. And do you know who furnished your name to Mr. 
Fihellv? A. No, sir. 

Q. Which resulted in your receiving a subpoena? A. No, 
sir; I have no idea. 

Q. And did you talk to one of the Assistant United States 
Attorneys before you testified before the grand jury? A. 
No. I came right on in to the grand jury room. 

Q. You didn’t appear and discuss the matter preliminary 
with Mr. Fihellv, Mr. Hantman or Mr. Wadden? A. No, sir. 
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Q. And were any promises made to you that you would 
not be prosecuted if you would tell the story of your num¬ 
bers business? A. No, sir. 

149 Q. Were there any suggestions made to you that 
you might be better off if you would tell about the 

numbers business and save your own skin? A. I didn’t un¬ 
derstand that. 

Mr. O’Connell: Would you read the question back to 
him, Mr. Reporter? 

(The pending question vras read by the reporter.) 

The Witness: No, there was no suggestion made. 

By Mr. O’Connell: 

Q. You knew, of course, when you testified before the 
grand jury, that you were telling them about your own law 
violations? Is that right? A. Well, that is true. 

Q. And you knew that it could subject you to prosecution, 
did you not? A. Well, no, I did not. 

Q. Did anybody discuss that with you? A. No, sir. 

Q. And you are telling the Court and jury that the matter 
of your own guilt, your violation of the numbers law, was 
not discussed with you by any of the assistant United States 
attorneys? A. I have answered questions they asked me 
in front of the grand jury. 

Q. And no promises were made that you would not 

150 be prosecuted? A. No promises at all. 

Q. Was any mention made of the subject of prose¬ 
cuting you? A. No, sir. 

Q. Did any friend of yours suggest to you that if you 
came down and testified, that you would avoid prosecution 
of yourself? A. No, sir. 

Q. Did anybody suggest to you that if you kept quiet and 
refused to testify, that you might be prosecuted? A. No 
one has told it to me at all. 

Q. No one suggested that to you ? A. No, sir. 

Q. When you applied for your ABC license in Maryland, 
you had to tell them what your previous occupation had 
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been, did you not? A. Well, yes; I have had a license for 
eleven years. 

Q. And did you ever state in any of your applications that 
your occupation was writing numbers? A. No, sir. 

Q. What did you state your occupation was? A. Package 
liquor store. 

Q. When you first applied for a license to sell package 
liquors, what did you state your occupation was? 

151 A. What was that question again? 

Mr. O’Connell: Will you read the question back 
to him, Mr. Reporter? 

The Reporter read the pending question.) 

The Witness: Well, that was in 1941 when I first had my 
first liquor license. It was transferred. 

By Mr. O’Connell: 

Q. From where to where, or from whom to whom? A. 
Hugh M. Waldrop. 

Q. To you? A. To me. 

Q. And you had to have an approval of that license being 
issued in vour name, did you not ? A. That is right. 

Q. And in connection with applying for that approval, you 
had to give a statement of your history, did you not? A. I 
had to give a reference. 

Q. And you gave references, and weren’t you asked as 
to previous places of employment? A. No, I was not. 

Q. There was no question asked as to that? You made 
certain statements under oath in connection with your ap¬ 
plication, did you not? A. I don’t think you have to take 
any oath in a liquor license. 

152 Q. You don’t know whether there was a space at 
the bottom of the application for a notary’s signa¬ 
ture ?“—Subscribed and sworn to.” A. I don’t believe 
there is. 

Q. Do you remember what the application looked like? 
A. It has been eleven years ago. I don’t, exactly. 
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By Mr. O’Connell: 

Q. Did yon have any other occupation in the year 1941, 
other than writing numbers ?—before you opened the 

153 liquor store? A. I had no other occupation at that 
time, no. 

Q. The only business you had was that of writing num¬ 
bers, in 1941. Is that right? A. No. I was in the restaurant 
business then—1941 to 1945. 

Q. Where was your restaurant? A. 6900 Central Avenue, 
Seat Pleasant. 

Q. And is that the place where you had the liquor place ? 
A. No, sir. That is where I had the liquor place in with the 
the restaurant, yes. 

Q. And when did you open that restaurant? A. May 
of 1941. 

Q. Let us go back to 1940. You had no other business 
other than numbers writing in 1940, had you? A. That is 
right. 

Q. And in 1939 you had no other business outside of that 
of writing numbers? Is that right? A. That is right. 

Q. And in 193S the same thing applies? Is that true? A. 
That is right. 

Q. And 1937, you had no other occupation other than that 
of writing numbers ? Is that right ? A. That is right. 

154 Q. And 1936, the same? Is that right? A. That 
is right. 

Q. And 1935, the same ? Is that right ? A. That is correct. 
Q. And you were writing numbers even after you opened 
your liquor store? You were writing numbers in the liquor 
store, weren’t you ? A. No, sir; I was not. 

Q. Did you ever write any numbers in your liquor store? 
A. No, I did not. 

Q. And when you were arrested for writing numbers, it 
is your story now that numbers were planted on you? A. 
Yes, sir. 




Q. And where were they planted in your store ? A. A boy 
run in the store and left a bag of work, and the police were 
chasing him. 

Q. And do you know that boy’s name! A. All I know of 
his name is Leroy. 

Q. Was it Leroy Richardson? A. No, sir—a little col¬ 
ored boy. 

Q. A little colored boy ran into your store, and how long 
after he ran in there was it that the police ran in after¬ 
wards? A. Around two minutes. 

155 Q. And did they arrest Leroy? A. No, he had gone. 

Q. Two minutes after Leroy ran in with the num¬ 
bers, the police ran in and arrested you. Is it your conten¬ 
tion that the police chased him in the store with those num¬ 
bers, so he would leave them with you to frame you? A. Well, 
I don’t know who tried to frame me, but that is what hap¬ 
pened. 

Q. But it is your contention you were framed? Is that 
right? A. Correct. 

Q. Now, can you tell us who Leroy—was Leroy working 
for the police and framing you? A. I don’t know who he 
was working for. 

Q. And can you give us Leroy’s address? A. No, I do not 
know it. 

Q. What did Leroy do with this bag of numbers when he 
came into your store on the day you were arrested? A. He 
run in and dropped them down underneath the table. 

Q. Behind the counter? A. Underneath the desk. 

Q. And what did you do when Leroy threw that bag in 
there behind that table? A. I did not know what to 

156 do. 

Q. Did you ask him what was in the big? A. He 
didn’t say. He just ran in and dumped it and ran. 

Q. Didn’t you try to take the bag and throw it out after 
him ? A. I didn’t have a chance to do anything. 
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Q. The cops came in before you could get rid of it? A. 
That is right. 

Q. And Leroy had been leaving numbers there frequently, 
hadn’t he? A. Not before that, he hadn’t. 

Q. Not before that? Are you telling us you never saw 
this Leroy before that ? A. Yes, I had seen him. 

Q. How many times had you seen him before that? A. 
Practically every day. 

Q. And about what time of day did you usually see him 
there? A. About 12 or 1 o’clock. 

Q. And that is the turn-in time with the numbers, isn’t it? 

Mr. Fihelly: Just a minute. Mr. O’Connell said he saw 
him then. He said he saw him other times. 

The Court: Mr. O’Connell, ask if that was in the 

157 store or where it was. 

By Mr. O’Connell: 

Q. This was in the liquor store? A. On this particular 
day, yes. 

Q. And did you see him there every day between 12 and 1? 
A. No, not in the store. 

Q. Where did you see him between 12 and 1? A. Another 
place he used to leave it for me. 

Q. Another place he used to leave it for you? A. He used 
to leave the package. 

Q. For you? Is that right, sir? A. That is right. 

Q. And how long had he been leaving this package for 
you ? How long prior to—Let me clarify that to make cer¬ 
tain you understand. How long prior to your arrest in 1950 
had Leroy been leaving a package for you at a certain place 
between 12 or 1 o’clock, in the daytime? A. I would say a 
year, approximately. 

Q. Practically a year. And six days a week, Leroy left 
a package there for you, did he not? A. He left it there. 

0. Six days a week? A. That is right. 

158 Q. And do you know where you could find Leroy 
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now? A. He is in North Carolina, the last I heard 
from him. 

Q. Where? Who told you he was in North Carolina? A. 
Well, the last time I saw him he stopped in the store and 
said he was on his way to North Carolina, to go back home. 
Q. When was that ? A. That has been more than a year. 
Q. This was after your arrest in 1950? A. That is right. 
Q. At the time you saw him, did you ask Leroy why he 
let the police chase him in there and drop that numbers bag 
behind your counter? A. Yes, I asked him. 

Q. What did he say? A. He said he had to do something 
and didn’t know what else to do. 

Q. He dropped it at the place he always dropped it at 
about that time of day, didn’t he? A. He never dropped it 
there. 

Q. He was supposed to go to this one place, wasn’t he? 
A. Yes. 

Q. And this day the police were so hard after him, he 
came in the wrong place? He went there to give it 

159 to you, but he wasn’t supposed to bring it to you at 
the liquor store? Isn’t that correct? A. That is cor¬ 
rect. 

• ••••••••• 

CROSS-EXAMINATION 
By Mr. Williams: 

Q. As I understand it, Mr. Wilson, you said you were in 
the numbers business in 1950. Is that right? A. Up until 
1950, yes. 

Q. And does that cover the whole decade from 1940 to 
1950? 

The Court: Does it cover 10 years before? 

The Witness: Just about, I guess. 

By Mr. Williams: 

Q. And were you working for yourself during that 

160 period? A. That is right. 
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Q. Did this man, Leroy, work for you all during 
that period? A. No. 

Q. He did not? A. No. 

Q. For how long did he work for you prior to February 
of 1950? A. Just about a year. 

Q. And you mean you don’t know his last name, and he 
worked for you a whole year? A. They won’t tell you their 
names. 

Q. This man came to your place of business every day 
foria year, and you don’t know his name? A. He didn’t 
come to my place of business. 

Q. He was working for you, wasn’t he? A. He was pick¬ 
ing up the work, yes, sir. 

Q. How many other men were working for you? A. He 
was the only one. 

Q. And you don’t know his last name? A. No, sir. 

Q. And you don’t know where he lived? A. No, sir. 

Q. And he was handling your money every day for 
161 one year? It that right? A. That is right. 

Q. How much money was he turning in to you every day? 
A. Thirty to forty dollars. 

Q. And where was the place where he was supposed to 
leave this money? A. A store. 

Q. What store was that? A. A little store over in Fair¬ 
mont Heights. 

Q. And who owned that store? A. I don’t know his name. 
I just called him some nickname, like Big Dog, or something. 

Q. The man Leroy left the money with, what’s his name? 
A. I called him Big Dog, is all I know. 

Q. Did Leroy leave the money with Big Dog? A. Yes. 

Q. And this was your money? A. That is right. 

Q. And you didn’t know Big Dog’s name, either? A. I 
didn’t know his last name, no. 

Q. Was he in business with you? A. No. 

Q. He handled your money every day, and you didn’t 
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know his name? A. That is all I know of his name, 

162 just Big Dog. 

Q. What is the address of that store? A. I don’t 

know. 

Q. You don’t know the address of the store? A. I don’t 
know the address. 

Q. You got the money from Big Dog every day? A. I 
got it. 

Q. You went over to the store and don’t know the address 
of the store? A. I don’t know the address. 

Q. Where was it? A. It is over in Fairmont Heights, 
Maryland. 

Q. Where in Fairmont Heights was it? A. I don’t know 
the name of the street or the address. 

Q. But you went there every day for one year? Is that 
right ? A. That is right. 

Q. And you went there until February of 1950? A. Until 
that time. 

Q. And you don’t know any more about this man, except 
that his name was Big Dog? A. I don’t know his name. 

Q. Now, during the period from 1940 to 1950, were you 
in any other business besides the numbers business? A. I 
was in the restaurant business, from 1941 until the 

163 present time. 

Q. When you filled out your Federal income tax, 
did you state that you were in the numbers business ? A. The 
restaurant business and '‘profit to gambling.” 

Q. What do you say? A. The restaurant business and 
“profit to gambling.” 

Q. And did you do that each year? A. Each year. 

Q. From 1940 to 1950? A. Yes, sir. 

Q. To whom were you giving your numbers play during 
that period? A. I was holding it myself. 

Q. You were holding it yourself. What disposition of 
the case in 1950 was made? How did your case come out, 
when you were arrested in 1950? A. I paid a bond. 
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Q. Did you plead guilty? A. Yes, sir. I had * 0 . There 
wasn’t anything else to do. 

Q. What do you mean ? When you said you were framed? 
You didn’t plead guilty to something where you were 
framed, did you? A. Well, they had the work right there 
on me. There w'as nothing else I could do. 

164 Q. You didn’t at that time tell the police or the 
prosecutor that this money had been left there by a 

man who ran into the store just before they came? A. Sure, 
I told them that. 

Q. How close were the police to Leroy when he came into 
your store? A. It might have been within two or three 
blocks. 

Q. Were they in an automobile? A. Yes, sir. 

Q. And w'as he in an automobile? A. He just jumped out 
and ran in and dropped it. 

Q. 'Where was his automobile while he ran in and dropped 
it? A. He was driving with somebody. 

Q. And he ran in the store and then ran out, did he? A. 
That is correct. 

Q. And the police came immediately into your store? A. 
Yes, sir. 

Q. How did they know to come to your store, Mr. Wilson? 
A. I guess they saw him when he ran in and out. 

Q. Did they admit to you that they saw him run out? A. 
Thev did. 

Q. Did they think he dropped it there? A. They 

165 didn’t say. They just found the bag and picked 
it up. 

Q. You mean when they saw him run out of the liquor 
store ? A. They didn’t continue chasing him, no. 

Q. They came in to you? Is that correct? A. That is 
correct. 

Q. What did they say to you when they came in? A. They 
came in and said, 44 Where is that bag of numbers play?” 

Q. And what did you do? A. I didn’t know even w’hat to 
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do at all. I didn’t even put my hands on it. It was laying 
there where he dropped it. 

Q. You didn’t know what it was? A. I knew what it 
was, but I said I hadn’t picked it up or put my hands on it. 

Q. And that was the last time you were in the numbers 
business? A. Correct. 

• ••••••**• 

166 Q. Now, Mr. Wilson, did you tell them in the 
grand jury room that day about your numbers busi- 

167 ness in 1950? A. I answered every question they 
asked me. 

Q. But you haven’t answered my question now, Mr. Wil¬ 
son. I asked you if you told the grand jury about the fact 
that you were in the numbers business in 1950. A. Yes, I 
told them that. 

Q. And did you tell them that you were in the numbers 
business for the ten years preceding that? A. I don’t know 
whether we covered the whole ten years or not. 

Q. Was some of this numbers play you had picked up each 
day play that came from the District of Columbia? A. No, 
sir; not in the last ten years. 

Q. Where did it come from? A. All in Maryland. 

• ••••••••• 

CROSS-EXAMINATION 

Bv Mr. Reillv: 

* * 

• ••••••••• 

170 Q. Did you tell Mr. Fihellv that you left the num- 

171 bers in 1934 and had not engaged in it thereafter? 
A. Did I tell him that I left— 

Q. The numbers business in 1934, and had not engaged 
in it thereafter? A. I told him I stopped turning in to Mr. 
Nelson before 1934. 
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Q. Did you tell him you had not engaged in its thereafter 
at any time ? A. I don ? t know whether I did or not. 

• ••••••••• 

FURTHER CROSS-EXAMINATION 
By Mr. O’Connell: 

Q. Mr. Wilson, were you asked any questions about your 
own numbers business? 

172 1 The Court: By whom, Mr. O’Connell? 

By Mr. 0 ’Connell: 

Q. By any of the assistant district attorneys in the grand 
jury room. A. Well, I told them I had been holding some 
stuff myself at the time I didn’t work for Mr. Nelson. 

Q. Did you tell the assistant district attorneys that you 
were in the numbers business for the past 10 years? A. Well, 
if they asked me the question, I did. 

Q. Did they ask you the question? A. I don’t remember. 
Q. Do you remember whether or not your private num¬ 
bers activities in the last ten years were discussed in that 
grand jury room? A. They just asked me what business I 
had been in, and I told them the restaurant and liquor 
business. 

Q.i And you never mentioned anything about the numbers 
business ? Is that right ? A. I don’t remember now whether 
there was or not. 

Q. Practically every question propounded to you, before 
that grand jury, related to numbers business, didn’t it? 
A. It did. 

Q. And it related to the numbers business of some- 

173 body else? Is that right. A. Most of it; yes, sir. 

Q. And can you tell us, now that you have refreshed 
your recollection of the scene in that grand jury room, did 
Mr. Fihelly or either of his assistants here ask you any¬ 
thing about your own numbers business ? A. No, they didn’t. 
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Q. Did they ask you anything beyond what happened way 
back in 1934? A. Beyond— 

Q. Did they ask you anything after 1934 about the num¬ 
bers business ? A. There were a lot of questions asked about 
recent years, the last two or three years. 

Q. And did any of those questions relate to your own 
numbers business? A. No. 

Q. And you gave free answers to all these questions about 
numbers business relating to other people, did you not? 
A. I didn’t have anything to tell them about anybody else, 
because I didn’t know. 

Q. Did you tell the grand jury that you had not been in 
the numbers business after 1934? A. I told the grand jury 
I had not worked for Mr. Nelson since 1935 or 1936. 

Q. And all the questions propounded to you con- 
174 cerned Mr. Nelson and Mr. Nowland, did they not? 

A. Yes, sir. 

Q. And they were restricted way back to the early thir¬ 
ties? Is that right? A. Back as far as the thirties. 

Q. And there were no questions asked of you about your 
own private numbers business? A. No, sir. 


REDIRECT EXAMINATION 
By Mr. Fihelly: 

Q. So that as far as we were told, in the recent years you 
were in the liquor business and the restaurant business ? Is 
that true? A. Yes, sir. 

Q. Just one simple question that should have been asked 
on the direct examination, but it is important: Where is 
Behren’s restaurant located, or where was it located when 
you had the conversations there? A. Between Sixth and 
Seventh, on E Street. 

Q. What part of the city? A. Northwest. 

*•••••••«* 
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177 , LEROY RICHARDSON, 

called as a witness by counsel for the United States, 
and being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Hantman: 

Q. I would like you to speak up in a loud voice, Mr. Rich¬ 
ardson, so I can hear you over here and so the Court and 
the jury and defense counsel will be able to hear you as well. 
Will you tell the Court and jury your name and address, 
please ? A. Leroy Richardson. 

Q. And where do you live, Mr. Richardson? A. 507 Sixty- 
first Street, Capital Heights. 

Q. And what is your present occupation, sir? A. I am 
unemployed right now. 

Q. And do you know any of the defendants in this case? 
A. Yes, sir; I do. 

178 Q. Which one of the defendants do you know? A. I 
know Mr. Nelson and Mr. Nowland and Mr. Pum- 

phrey. 

Q. Do you know any of the other defendants in this case? 
A. I slightly know Mr. Lowry—not too well. 

Q. When and where did you first meet the defendant 
Nelson, Charles E. Nelson, that is? A. At the District Line, 
Seat Pleasant, Maryland. 

Q. And what were the circumstances under which you met 
Mr. Nelson? A. He came up to see me on a business prop¬ 
osition. 

Q. And what was that business proposition, sir? A. To 
turn in a number book to him. 

Q. Can you give the Court and the jury the substance of 
the conversations that you and Mr. Nelson had? 

The Court: Will you fix the date fo^ us, please ? 
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By Mr. Hantman: 

Q. Can yon fix the date when this conversation took place 
between yon and Mr. Nelson? A. No, sir. 

Q. Approximately ? A. I can’t recall the date. 

Q. Not the exact date. Do yon know the year ? A. If I am 
not mistaken, I think it was in 1931. 

Mr. Allder: Will yon ask the witness to speak np, 

179 Your Honor? We can’t hear him over here. 

By Mr. Hantman : 

Q. You will have to speak up. A. It was in 1931. 

Q. Can you tell the Court and jury the substance of that 
conversation? 

Mr. Williams: If Your Honor please, our objection goes 
to this whole line of inquiry, it being over 20 years ago. 

The Court: Yes, having made the prior ruling, it likewise 
applies to this. 

Mr. O’Connell: May that apply to all the defendants, 
Your Honor? 

The Court: Yes. The blanket ruling of the Court is, 
whenever one defendant shall make objection, the ruling of 
the Court shall apply to all of the defendants in the case. 

By Mr. Hantman: 

Q. Please give the Court and jury the substance of that 
conversation between you and Mr. Nelson. A. Mr. Nelson 
wanted to know if I would turn my number book in to him. 

Q. And what if anything did you say to him? A. I told 
him I couldn’t at that time, because I was working for a 
man, unless something happened. 

Q. And did there ever come a time you did turn in 

180 numbers to Mr. Nelson? A. Yes, sir. 

Q. And when was that, sir? A. Prom 1931 on to 

1939. 

Q. All right. Now, what were the areas in which you 
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picked up your numbers! A. Southeast, Northeast, and 
Maryland. 

Q. You said Northeast, and Southeast. Where is that, 
sir! A. There was a Sheridan Road, Anacostia. 

Q. No. Was that in the District of Columbia! A. Yes, 
sir. 

The Court: And Northeast, is that in the District of 
Columbia? 

The Witness: Yes, sir. 

By Mr. Hantnian: 

Q. What were the locations at which you turned your 
numbers in? A. We had various places. 

Q. Can you recall any of the places where would would 
turn your numbers in, during this period you speak of, in the 
years 1931 to 1939? A. Yes, sir. We turned in on Pennsyl¬ 
vania Avenue. 

Q. And that is in the District of Columbia? A. Yes, sir. 

Q. And where else, if any other place? A. At the 
181 airport. 

Q- Which airport are you speaking of? A. The Na¬ 
tional Airport, I think it was. 

Q. I see. 1 ou are quite sure you are not referring to the 
old Hoover Airport? A. The Hoover Airport, yes. 

****•••••• 


Q. M hen you turned in on Pennsylvania Avenue, Mr. 
Richardson, to whom did you turn your numbers work in 
to ? A. If I can recall properly, it is Mr. Nowland. 

Q. And did you ever at any time turn your numbers work 
in to Mr. Nelson himself? A. On a couple of occasions; yes, 
sir. 

Q. And where did you turn that work in, sir? A. In Mary¬ 
land. 

Q. And was that before the time you were turning it in 
to Mr. Nowland? A. After. 
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182 Q. After you turned it in to Mr. Nowland, you 
turned it in to Mr. Nelson! A. Yes, sir. 

Q. Did you ever turn your numbers in to anyone else 
other than Mr. Nelson or Mr. Nowland! A. Oh, yes. 

Q. All right, sir. To what other persons did you turn 
your numbers in! A. Mrs. Nelson; she would pick them 
up sometimes. 

Q. Mrs. Nelson would pick them up sometimes. Who else! 
A. And he had some other fellow I didn’t know. 

Q. I see. How would you know to go from one location 
to the other, to turn your numbers work in to! A. I was 
instructed. 

Q. And who would give you those instructions! A. The 
man that picked the numbers up the day before. 

Q. I see. And to whom did you turn your numbers in 
to—I believe you said you turned them in at the old Hoover 
Airport! A. That is right. 

Q. Who did you turn your numbers into there. A. Mrs. 
Nelson. There was only one time over there. 

Q. I see. Did you ever work at the numbers business at 
1240 Oates Street, Northeast, in the District of Co- 

183 lumbia! A. Yes, sir. 

Mr. O’Connell: I object to the leading form of 
the question. 

The Court: Yes; this is a leading question. 

• ••••••••• 

Q. Can you tell the Court and jury whether or not you 
ever worked in the numbers business at 1240 Oates Street, 
Northeast! 


• ••••••••• 

Q. Will you answer the question, please! A. Yes, I did. 
Q. WTiose premises were they? A. Mr. Nelson’s. 

Q. W 7 ho did you see there? A. Mr. Nelson, Mr. Nowland, 
myself, and several other people I didn’t recognize. 
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Q. Did you see the defendant Blight Lee there? A. Yes, 
sir. 

Mr. 'Williams: If Your please, I think these questions 
are entirely leading. 

The Court: Yes; it may be leading, because it does sug¬ 
gest somewhat the answer. Try to ask your ques- 

154 tions so they don’t have the vice of leading the 
witness. 

• ••••••••• 

Q. What did you see each of these people doing there? 
A. Running adding machines. 

Q. Can you tell the Court and jury, as you best recall, 
which defendants you saw running adding machines? A. Mr. 
Xowland, Mr. Lee— 

Mr. O’Connell: Would Your Honor have him fix the 
time when these adding machines were operated? 

The Court: He has placed the time as between 1931 and 
1939. 

Is there any question beyond that? 

Mr. Hantman: Xo, Your Honor. 

By Mr. Hantman: 

Q. Did you see anyone else run any adding machines 
other than the persons you just named? A. The ones I 
have just mentioned. 

Q. What if anything did you see Virginia Madge Xelson 
doing there? A. She mostly took care of the house. 

Q. I see. Did you ever see her running an adding ma¬ 
chine there? A. Xo, sir. 

Q. What if any connection did you see her have with 

155 the numbers business there? A. I didn’t see her 
have any at the house. 

Q. What were the people you saw running the adding ma¬ 
chines working on? A. Xumber books. 

Q. Did you see the numbers books in the premises at the 
time? A. Oh, yes. 
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Q. What were you doing in the premises? A. I was help¬ 
ing to roll money. 

Q. Who gave you instructions on what to do? A. The 
man who picked up the numbers. 

Q. No. I am not sure you understood my question. Who 

told vou to roll monev at the address 1240 Oates Street, 
% » 

Northeast? A. Mr. Nelson. 

Mr. Wood: May we come to the bench for just a second, 
Your Honor? 

The Court: Yes. 

(At the bench:) 

Mr. Wood: I just want to ask Your Honor to clear up 
one point for me. In the amended bill of particulars, as I 
understood it, we were to get addresses where this alleged 
numbers operation was carried on, and I don’t find that 
address in the bill of particulars and for that reason we 
ask Your Honor to strike this gentleman’s testimony 
186 with respect to what he says happened there. 

Mr. 0 ’Connell: Also on Pennsylvania Avenue. 

Mr. Hantman: The bill of particulars, as I understand 
it, only refers to the three-year period when these offenses 
are alleged to have been committed. 

The witness is now referring to a matter of evidence of 
a much prior date. 

Mr. Williams: That is a matter of evidence for w r hich 
you would like a very convenient interpretation of the ruling. 

The Court: We are going to take our recess at the mo¬ 
ment, and the Court will rule on that later. 

Is there anything further you want to call to my atten¬ 
tion? 

Mr. Wood: I have nothing further. 

The Court: Mr. Fihelly? 

Mr. Fihelly: I have nothing further. 

The Court: Ask the clerk to hand me the file in the case, 
please. 

Mr. Fihelly: I just want to reiterate what Mr. Hantman 


says. The bill of particulars only asked for the charges 
themselves, and we weren’t required to give all of our 
evidence. 

Mr. Wood: We were not asking for evidence. We were 
merely asking for premises. 

1ST The Court: The order of the Court—there are two 
i orders, in fact. There is one order by Judge Pine. 
Do you remember the date 1 

Mr. Hantman: I believe it is around December 4, Your 
Honor. I am not certain of that. 

Mr. Wood: Your Honor, I could probably find a copy, if 
you would accept that. 

The Court: The matter was the 13th of December. Let 
us try from there. The original order of Judge Pine, which 
is dated the 14th of December, 1951, directs— 

“The Government shall furnish the defendants the loca¬ 
tion in the District of Columbia where the defendants were 
concerned as owners, agents, and clerks of the alleged lot¬ 
tery, and the manner in which the defendants managed, car¬ 
ried on and promoted the lottery, as alleged in Count 1 of 
the indictment; the location in the District of Columbia of 
the various premises and places the defendants kept, set up 
and used to conduct the lottery commonly called the numbers 
game; the location in the District of Columbia where the de¬ 
fendants sold chances, rights, and interests in the drawing 
and obtaining of a prize to be drawn in the said lottery; 
the names of the defendants who caused the money so ob¬ 
tained at the various premises and places in the District of 
Columbia to be brought from the District of Colum- 
1S8 bia to Calvert and Prince George Counties, Mary¬ 
land.’’ 

—which I think covers the essential point with which you 
gentlemen are concerned. 

The order of this Court was that the “United States of 
America, on or before January 9, serve upon the defendants 
in the cause— 
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“1: An amendment to the bill of particulars heretofore 
filed, indicating and setting forth the specific locations of the 
premises where the defendants were concerned as owners, 
agents, clerks, or in other ways in managing, carrying on, 
or promoting a lottery in the District of Columbia, as al¬ 
leged in Count 1 of the indictment; and 

“2: The specific locations of the premises where the de¬ 
fendants sold chances, rights, and interests in the drawing 
and obtaining of a prize to be drawn in a lottery, as alleged 
in Count 2 of the indictment.” 

There is common to both counts a second paragraph, in 

the identity of the defendants— 

% 

“During the period from about October 22, 1948, contin¬ 
uously to the date of the finding of this indictment, within 
the District of Columbia, the defendants were con- 
189 cerned as owners, agents, and clerks and in other ways 
in managing, carrying on, and promoting a lottery 
known as the numbers game.” 

In the second count the time is identified, in the second 
paragraph, as— 

“Beginning at a time more than three years before the 
return of this indictment and at a place or places unknown 
to the grand jury, the defendants unlawfully, feloniously, 
willfully, and corruptly conspired and agreed together.” 

Since the language of the Court’s order was that it be 
in the period as alleged in the Count 1, and in the period 
as alleged in Count 2, the Court will hold it is proper to 
indicate a place; and since 1240 Oates Street, Northeast, 
was not mentioned in the Bill of Particulars furnished, an 
objection will be noted for each party on that ruling. 

Gentlemen, while you are at the bench, the Court will, of 
course, expect counsel to watch the evidence as it comes in, 
and as it particularly covers this 3-year period we are vitally 
concerned with, October, 1948, until October, 1951. 

• ••••••••• 



191 Q. Now, Mr. Richardson, were you ever convicted 
of operating a lottery? A. Yes, sir; I was. 

Q. And where were you arrested, sir? A. At West Vir¬ 
ginia Avenue, Northeast. 

Q. And is that in the District of Columbia? A. Yes, sir. 
Q. And to whom were you turning your numbers 

192 in to at the time? A. Mr. Nelson. 

Q. All right. Now, I will ask you if you are famil¬ 
iar with the location of the old Seat Pleasant Bank. A. Yes, 
sir. 

Q. Will you tell the Court and jury just where that bank 
is located? A. It was located just about a half block across 
the District Line. 

Q. Is that in— A. In Maryland. 

Q. All right, sir. Which if any of the defendants did you 
ever see in the vicinity of that old Seat Pleasant Bank? A. 
Mr. Nowland. 

Q. And who else, if anyone? A. I used to see Mr. Lowry 
around through there lots of times. Q. I wonder if you 
would tell the Court and jury exactly what you saw take 
place there. 

The Court: What year was this? 

By Mr. Hantman: 

Q. Can you fix the time for us? A. I would judge between 
1935 and 1936. 

Q. You are quite certain it was not between 1945 and 
1946? 

193 Mr. O’Connell: We object to that, Your Honor. 
The Court: Do not lead the witness, please. 

W hen did this happen, Mr. Richardson, you claim you saw 
these two gentlemen near the Seat Pleasant Bank in Mary¬ 
land? 

The V itness: It could possibly have been 1940. 

By Mr. Hantman: 

Q. All right. Will you describe what you saw take place 
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there? A. Mr. Nowland used to come to the bank and de¬ 
posit money. 

Q. And where would the defendant Lowry be at the time? 
A. He would always be behind him. 

Q. Were they walking, or what? A. Riding. 

Q. In the same car or in separate cars? A. No—separate 
cars. 

Q. And how often would you see this? A. Two or three 
times a week. 

Q. And over what period of time?—as you recall. A. I 
don’t get the question. 

Q. Over what period of time? Was it for a month or a 
week or a year or what? A. Oh, it went on for quite a 
while. 

194 Q. All right, sir. Are you familiar with the loca¬ 
tion of the grocery store owned by Mr. Irvin Main? 

A. Yes, sir. 

Q. And will you tell the Court and the jury where Mr. 
Main’s grocery store is located? A. It is located at Roose¬ 
velt Avenue and Chapel Road. 

Q. And that is in Maryland? A. In Maryland; yes, sir. 
Q. All right, sir. What defendants did you see in the 
vicinity of Mr. Main’s grocery store? A. Mr. Nowland. 

Q. And what other defendant, sir? A. That is the only 
one I can recall. 

Q. And when was this, sir? A. Around about the same 
time, around about 1940, 1941. 

Q. And will you describe for the Court and jury what 
you savr take place there? A. I would see Mr. Nowland 
drive up almost every evening and go in the grocery. What 
the transaction was on the inside, I do not know. 

Q. Did you ever see the defendant Bullock in the vicinity 
of the store? A. Yes, sir. 

195 Q. When was that, sir? A. Around about the same 
time, sir. 

Q. And would that be during the time that the defendant 
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Xowland was there, or at some other time? A. Approxi¬ 
mately around the same time. 

Q. Where would the defendant Bullock be, in relation to 
the defendant Xowland ? A. I would see them riding through 
Seat Pleasant. 

Q. Would the defendant Bullock be in front of the defend¬ 
ant Xowland, or behind him? A. Mr. Xowland would be at 
the store, and Inspector Bullock would be around there. 

Q. Was there anyone you saw with Inspector Bullock. A. 
Another police officer. 

Q. Did you know who he was? A. Xo, I do not. 

Q. Did you ever see the defendant Lowry in the vicinity 
of Mr. Main's store? A. Yes, sir. 

Q. And when was that, sir? A. Around about the same 
time. 

Q. And was that while the defendant Xowland was in the 
vicinity of the store, at Main’s store, or at some other time? 
A. At the same time. 

Q. And where would the defendant Lowry be at 
196 that time? A. I would see him waiting in his car. 

Q. And where would he be waiting in his car? 
A. By Mr. Main’s store. 

Q. And where would the defendant Xowland be at the 
time ? A. Inside the store. 

Q. How often would you see these events occur, sir? A. 
Oh, quite often, sir. 

Q. Can you recall the period of time over which you saw 
these events occur? A. No, sir; I cannot. 

Q. I want to direct your attention to the year 1951 and 
ask you whether or not, in this period of time you had oc¬ 
casion to go back into the numbers business. A. Yes, sir. 

Q. And for whom did you work during this period? A. I 
turned in to Mr. Pumphrey. 

Q. And that is the defendant James L. Pumphrey? A. 
Yes, sir. 

Q. How did this come about? How did you get the job? 
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Q. And where did you do that, sir? A. Sixty-first Street, 
sir. 

Q. Sixty-first Street? A. Yes. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. How did you happen to turn the numbers in to the de¬ 
fendant William McWilliams? I took them up there and 
gave them to him. 

Q. At whose direction, sir? A. Mr. Pumphrey. 

Q. How did you know’ w’here to meet the defendant Mc¬ 
Williams? A. I w’as instructed. 

199 Q. Who instructed you? A. Mr. Pumphrey. 

Q. Did you ever learn from Mr. Pumphrey w’ho he 
w’as turning his w 7 ork in to? A. Yes, sir. I knew. 

Q. Well, did he ever tell you who he w r as turning his work 
in to? A. Oh, yes. 

Q. And w’ho w’as that, sir? A. Mr. Nelson. 

Q. That is the defendant, Charles E. Nelson? A. Yes, sir. 

Q. All right. Now, did you ever see Mr. Pumphrey ob¬ 
tain any processed numbers work in the District of Colum¬ 
bia? A. No, sir. 

Q. Did you ever see Mr. Pumphrey, in the company of Mr. 
McWilliams, at the Driscoll filling station in the District of 
Columbia? A. No, sir; I never did. 




203 CROSS-EXAMINATION 

By Mr. O’Connell: 

Q. Mr. Richardson, do you have a nickname? A. Yes, sir. 
Q. What is it? A. “Shorty.” 

Q. Do you know how’ your name came to be mentioned to 
the United States Attorney in the first place? A. No, sir. 

Q. In connection with this case? A. No, sir; I do not. 

Q. And w’hat w’as the first notice you had that the United 
States Attorney’s office was interested in your testimony? 
A. About a month ago. 




Q. And what happened ? A. I was served with a subpoena. 
Q. Did you ever testify before the grand jury in this case? 
A. Xo, sir.—Yes, sir. 


206 Q. And while you were in the grand jury, did they 
inquire into your activities, or were they only inter¬ 
ested in the activities of those people about w T hom you have 
testified before? A. With the people of whom I was asked. 

Q. They were only interested in the activities of the people 
whose names have been mentioned here? Is that right? 
A. That is right. 

Q. And did you tell the grand jury that you had been con¬ 
victed back in 1939 or 1940? A. I did. 

• ••••••••• 


207 Q. Now, can you fix the date more definitely with 
respect to the Seat Pleasant Bank, when you said 
something happened between 1935 and 1936? What was it 
that occurred between 1935 and 1936 that you recall in con¬ 
nection with the numbers business? A. Mr. Nowland used 
to bring the money to the bank and deposit it. 

Q. And is that all you saw him do during 1935 and 1936? 
A. That is all, sir. 

Q. And you never saw T Mr. Lowery during that period do 
anything to aid and assist this business, did you ? A. I never 
saw him assist Mr. Nowland; no, sir. 

Q. And you never saw him assist Mr. Nelson, did you? 
A. No, sir. 

Q. All you know is you saw him around the neighbor- 
hood? A. That is right. 

Q. And you never saw Mr. Bullock do anything to 
20S aid and assist, except that he was patrolling in that 
part of his precinct? A. Yes, sir. 

Q. Is that correct? A. That is correct. 
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CROSS-EXAMINATION 
By Mr. Allder: 

Q. Are you sure of the time when you say you saw Mr. 
Lowry out there at the bank and the store? A. I am mighty 
positive, sir. 

Q. In 1935 and 1936? Is that right? A. I didn't say that. 
I said it was between 1935 and 1941, sir. 

Q. Well, can you give us anything any more definite than 
that ? A. Xo, sir. 

Q. And you saw no transaction between him and Now- 
land ? A. Xo, I never did. 

Q. You merely saw him present there? A. That is right. 

Q. And how far is that bank from the District Line? A. 
Oh, approximately, maybe a block. 

Q. And at that time Lowry was connected with Xo. 
209 11 Precinct, wasn't he? A. I couldn’t answer that 

question, sir. 

Q. You know where Xo. 11 Precinct is, don’t you ? A. Yes, 
sir; I do. 

Q. And it is right inside the District, that block from the 
bank, isn’t it? A. Yes, sir. Xo. 111 am thinking about is on 
Nichols Avenue, Southeast. 

Q. You mean the precinct? A. Yes, sir. 

Q. But the boundary lines comprising it reach out to the 
District Line, don't they? A. The District Line goes right 
through between the bank and the drugstore, yes. 

Q. And it did at the time you are speaking of? A. Yes, 
sir. 

Q. And when you say you saw Inspector Bullock at the 
Main store, or in the vicinity there, you saw no transaction 
that he completed, except to drive there and leave there? 
Is that right? A. That is right. 

Q. And how far is Main’s store from the Seat Pleasant 
Bank ? A. Probably two or two and a half blocks. 

Q. And that is how far, then, from the District 



210 Line? A. Yes, sir. 

Q. Two or two and a half blocks from the District 
Line? A. Between two and two and a half blocks, I would 
judge. 

Q. And the last time you saw him there was 1941 ? Is that 
right ? A. Around that time; yes, sir. 

• • • • * • • • • • • 


CROSS-EXAMINATION 
By Air. Williams: 

Q. Air. Richardson, you said that you had a numbers book 
over a period of years. Is that correct? A. Yes, sir. 

Q. How many years did you have that book ? A. Approxi¬ 
mately nine. 

Q. And that was in the thirties, was it? A. 1931 to 1939; 
yes, sir. 

Q. And thereafter you went back into the numbers busi¬ 
ness? Is that right? A. Yes, sir. 

Q. In 1950? A. Yes, sir. 

Q. And you had your numbers book through the 
211 years 1950 and 1951 ? A. 1951. 

Q. And the fact is you still have it, don’t you, Air. 
Richardson? A. No, sir. 

Q. You do not have it now? A. No, sir. 

Q. Are you employed at this time? A. I am not. 

Q. What is your means of livelihood? A. I pick up odds 
and ends jobs, enough to get along on. 

Q. Where are these odd jobs you pick up, and what is the 
nature of the work ? A. Out through Alaryland. 

Q. What kind of work do you do? A. Painting and car¬ 
penter’s helper. 

Q. When is the last time you did a day’s work painting or 
carpentry? A. Oh, five months ago. 

Q. Five months ago? A. Yes, sir. 

Q. And how long did you work at that time? A. We 
finished a house, my buddy and I. 
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Q. What have you been living on, Mr. Richardson, 

212 since that job you did five months ago? A. My sister. 

Q. And who is your sister? A. Iva C. Lyons. 

Q. Isn ? t it a fact that you have also been working a num¬ 
bers book? A. I stated that; yes, sir. 

Qj You have been, during this five months’ period? A. 
Oh, no; not in the five months. 

Q. You haven’t had any numbers writing during the last 
five months? A. No, sir. 

Q. Didn't you say recently you were living on some keep- 
ins you had? A. Yes, sir. 

Q. Haven’t you been living on those during the past five 
months? A. I told you I haven’t. 

Q. What do you mean when you said you had been living 
on some keep-ins? A. Weekly keep-in numbers. 

Q. When is the last time you had one of those? A. I gave 
it up three weeks ago. 

Q. Well, then, it isn’t right to say you haven’t been in 
the business over the past five months, is it? A. I 

213 have had some keep-ins, yes; and I gave them up 
three weeks ago. 

Q. You had those up to three weeks ago? A. That is right. 
Q. You had those at the time you were testifying in front 
of the grand jury in this case, didn’t you? Isn’t that right? 

Mr. Fihelly: Just a moment. May we find out what a 
keep-in is? A keep-in may not necessarily mean it is in the 
numbers business. 

The Court: Let us ask the witness the question. 

By Mr. Williams: 

Q. Did you tell the grand jury— 

The Court: Let me inquire of the witness directly what 
is meant by a keep-in. Just tell the ladies and gentlemen 
of the jury. 

The Witness: It is a number somebody puts in on a 
Monday to keep in for the week. 
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By Mr. Williams: 

Q. Who did you have that with? A. I don’t remember 
the man’s name. 

Q. How long did you have it with him? A. I couldn’t tell 
you that, sir. 

Q. How much of the 5-month period did you have it with 
him? Was it for four months? A. I would say 

214 about three. 

Q. And you dealt with this man every week, did 
you? A. Yes, sir. 

Q. But you don't know his name? A. I couldn't tell you 
his name. 

Q. Where was it you used to see him every day? A. In 
Capital Heights, Maryland. 

Q. You saw him every day? A. Not every day—every 
Monday. 

Q. What was the location you were assigned to meet 
him? A. On Central Avenue. 

Q. What did he look like? A. Oh, he is a man a little bit 
stouter than you are, about your height. 

Q. How old is he? A. I would judge around 35, maybe 40. 

Q. And when was the last time you saw him? A. Yester¬ 
day, three weeks ago. 

Q. Yesterday, three weeks ago? A. Yes, sir. 

Q. And was that the time you stopped your keep-in? A. 
I stopped them before that. I saw him almost every morn¬ 
ing, occasionally. 

Q. And that is what you were living on for the past 

215 five months? A. That is right. 

Q. You mean you hit the numbers so many times 
in the past five months, you were able to live on that? A. I 
didn’t hit them. 

Q. Didn’t you testify a moment ago that you were living 
on your keep-ins? A. That is right. 

Q. ITow were you living on that, if you didn’t hit it? A. I 
got 25 percent on the dollar. 





182 


Q. You got 25 percent on the dollar? A. Yes, sir. 

Q. So that you were in the numbers business? A. I stated 
that. 

Q. So it wasn’t accurate when you said all you had was 
a keep-in with someone? A. That is exactly right. 

Q. You had been in the numbers business up to three 
weeks ago? A. Yes, sir. 

Q. Why didn’t you stay in the numbers business? A. I 
didn’t care to stay in it. 

Q. Why didn’t you ? A. Because the law is too hot. 

216 Q. Why? A. The law’ is too hot. 

Q. Didn’t you decide to get out of the numbers 
business after you testified before the grand jury? A. No, 
I didn't make up my mind at any time particularly. 

Q. At the time you were before the grand jury, you were 
asked your employment, weren’t you? A. That is right. 

Q. And you didn’t tell them you were in the numbers 
business? A. I don’t see why I had to. 

Q. You were under oath, weren’t you, at that time? 
Weren’t you under oath, Mr. Richardson ? A. Yes, sir. 
**•••#•••• 

217 Q. Have you been indicted? A. I was indicted in 
1939; yes, sir. 

Q. Now, you testified you were turning numbers in to 
Mr. Pumphrey during 1950. Is that right? A. 1951. 

Q. Was there anyone else to whom you turned in num¬ 
bers during that period? A. No, sir. 

Q. He was the only one? A. Yes, sir. 

218 Q. Is that correct? A. That is correct. 

**•••••••• 

220 Q. Mr. Richardson, could you be mistaken when 
you say you saw the defendant McWilliams on one 
occasion in 1951? A. Yes, sir. 
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Q. You could be mistaken about it? A. I don’t think so. 
Q. Could you be mistaken when you testified with respect 
to that? A. I don’t think so. 

Q. Where was it you saw him? A. I seen him at the 
P & N Amusement Center. 

Q. Where is the P & N Amusement center? A. Central 
Avenue, Capital Heights. 

Q. What sort of a place is that? A. A storeroom for 
Air. Pumphrey’s machines. 

Q. What kind of machines are they? A. Pinball machines. 
Q. And you saw Mr. Lowry out there at Mr. Pumphrey’s 
Amusement Center? A. Yes, sir; hauling machines back and 
forth. 

Q. And was Mr. Pumphrey there at the time? A. Yes, 
sir. 

221 Q. And that was the only time you saw Mr. Mc¬ 
Williams and Mr. Pumphrey during 1951 together? 

A. That is right. 

Q. Is that the only time you saw McWilliams in 1951? A. 
No, sir. 

Q. Where else did you see him? A. I saw him at 61st and 
Dix Street, Northeast. 

Q. On the occasion you said you turned something in to 
him— A. Yes. 

Q. —that was at the P & N Amusement Center? A. No, 
sir—61st and Dix. 

Q. What? A. It was at 61st and Dix, Northeast. 

Q. Didn’t you testify on direct examination to Mr. Hant- 
man that you turned in to him at the P & N Amusement 
Center? A. Not Mr. McWilliams. 

Q. Well, who was it you turned in to at the P & N Amuse¬ 
ment Center? A. Mr. Pumphrey. 

Q. Where is 61st and Dix? How close is it to the P & N 
Amusement Center? A. It is about three blocks from the 
District Line at Seat Pleasant. 

222 Q. And was Mr. Pumphrey there on that occasion? 
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A. No, sir; he was not. 

Q. When was this? In 1951? A. I just can’t tell you 
the date, sir. 

Q. You remember about things that happened back in 
1931 and 1939. Can’t you tell us what month it was in 
1951 ? A. I cannot, sir. I cannot recall the month it was. 

Q. Was it in the winter? A. No, it wasn’t in the winter. 

Q. Was it in the summer? A. It was toward the last of 
the summer, yes. 

Q. What month would you say it was, sir? Was it Sep¬ 
tember? A. No; I judge it was around August. 

Q. Around August. Was that the only time you saw Mc¬ 
Williams during that year? A. Yes, sir. 

Q. That was the only time you saw McWilliams during 
that tear? A. Aside from being down at the P &.N. 

Q. You didn’t say anything about that to the grand jury, 
did you? A. I don’t think I did. 

Q. And when you testified before the grand jury, 
223 that Tvas during the fall of 1951, wasn’t it? A. I did. 

Q. But you remember distinctly things that were 
back in 1931 to 1939? A. Yes, sir. 

Q. Are you sure you are not mistaken about that incident 
at 61st and Dix Streets? A. I am not. 

Q. Why was it you didn’t testify about it in front of the 
grand jury? A. I wasn’t asked. 

Q. You were not asked about things that happened in 
1951? A. Not that particular question, I wasn’t. 

Q. When were you asked about that the first time? A. 
Today. 

Q. You mean the first time you were ever asked that 
question was when Mr. Hantman stood up here in open court 
and asked you that question today in front of the jury? A. 
To the best of my knowledge. 

Q. And he had no knowledge of what you were going to 
say when he asked you that question? Is that right? A. I 
don’t know. 
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Q. But you had never said anything to him about this 
before, before you took the witness stand and was 
224 called on the first time today? A. I had no reason to. 

Q. You never mentioned it to him before? A. I 
never had any occasion to. 

• ••••••••• 


CROSS EXAMINATION 
By Mr. Reilly: 

Q. Mr. Richardson, by the way, do you have any connec¬ 
tion with the Tea Toper Tavern, sir? A. No, sir; that is my 
brother. 

Q. Your brother runs it? A. Yes, sir. 

Q. And what sort of an establishment is the P & N Amuse¬ 
ment Company? A. It was a storeroom for Mr. Pumphrey’s 
pinball machines. 

Q. And also they run an air-conditioning business there? 
A. Yes, sir. 

Q. And the money you picked up for numbers, was that 
all done in the State of Maryland? A. Yes, sir. 

Q. And no place else ? A. No, sir. 

Q. Did you turn in any money over to Mr. Pum- 
225 phrey at all? A. Yes. sir. 

Q. And was that all done in the State of Maryland? 
A. Yes, sir. 

Q. And at no time in the District of Columbia? A. No, 
sir. 

Mr. Fihelly: You mean while working for Pumphrey, 
don’t you ? 

Mr. Reilly: Speaking only of Pumphrey; yes, sir. 

• ••••••••• 

Q. Do you know a man by the name of d’Ambrosio? A. I 
have heard of him. 

Q. Are you turning in to him now? A. I was. 

Q. When did you stop turning in to him? A. I haven’t 


turned in to him for three weeks; yesterday three weeks 
ago. 

226 Q. And where did you turn in to him? A. Capital 
Heights. 

Q. In Maryland also? A. Yes, sir. 

Q. Plow often did you turn in to Pumphrev? A. Every 
day. 

Q. And how much would you turn into him? A. It varied. 
Q. All right. Can you give us an average? A. Well, any¬ 
where from fifteen on up, maybe twenty-five or thirty. 

Q. Fifteen or twenty-five? And when did that first start? 
A. When did it first start? 

Q. Yes. A. It started in the last summer. 

Q. Of 1951 ? A. Of 1951; yes, sir. 

Q. And on how many occasions during the summer of 
1951, if you can recall, did that occur? A. An everyday 
occurence. 

Q. How many days a week? A. Six days. 

Q. And always in Maryland? A. Yes, sir. 

Q. When did you stop turning in to Pumphrev? 

227 A. Three or four months ago. 

Q. And from three or four months ago to three 
weeks ago, to whom did you turn in? A. I am pretty sure 
it went to Mr. d’Ambrosio. 

230-B Q. And didn’t you know the name d’Ambrosio 

when you came into this courtroom this morning, sir? 
A. I did, yes, sir. 

Q. And you were telling an untruth when you said you 
didn’t know him; isn’t that correct? A. In one sense of the 
word. I didn't want to expose the man’s name. 
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230-C The Court. Yes. 

(At the bench:) 

Mr. Reilly: If Your Honor please, in view of the testi¬ 
mony of these witnesses, all of whom indicate they were con¬ 
nected in one manner or another, so far, with the numbers 
business, I think it might be well for the Court to advise 
them relative to their privilege against self-incrimination. 

So far, now, two men have testified and have posi- 
230-D tively incriminated themselves. 

The Court: The process of self-incrimination is 
personal and the claim must be raised by the witness. 

Mr. Reilly: I understand that. 

Mr. Fihelly: There is nothing in the testimony of the 
last two witnesses to incriminate them on anything over 
which this Court has jurisdiction. 

The Court: That doesn’t matter. If they expose them¬ 
selves to prosecution in another jurisdiction, it may still be 
self-incrimination. 

Now, gentlemen, don’t argue the point. 

Mr. O’Connell: Your Honor doesn’t think they should 
be advised of their constitutional privilege? 

The Court: Not unless they raise the question themselves 
and ask to be instructed. 

Mr. O’Connell: I thought maybe they would raise it, if 
we gave them a hint. Maybe they think they can’t do it. 

• ••»••••*• 

231 DONALD G. POST, 

called as a witness by counsel for the United States, 
and being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Fihelly: 

#••••••••• 
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Q. Will you state your full name for the record, sir? A. 
Donald G. Post. 

Q. Where do you live, Mr. Post? A. 1347 Ashland Ave¬ 
nue, Santa Monica, California. 

Q. How long have you lived in California, and in Santa 
Monica, if you have been there most of the time? A. I have 
been in Santa Monica most of the time I have lived in Cali¬ 
fornia since March of 1947. 

Q. And in what business or businesses have you been in 
California during that time ? A. I was in the hardware busi¬ 
ness and am now employed as a tool grinder. 

Q. Were you ever employed in the City of Washington, 
D. C.? A Yes, sir. 

Q. And in what particular business were you em¬ 
ployed ? 

232 Mr. O'Connell: I object to that until he fixes the 
time first. 

Mr. Fihelly: Yes, I am going to first find out what time 
he was employed here and with whom. 

Bv Mr. Fihellv: 

• « 

Q. That is the question, sir. A. Do you mean my total 
employment in Washington, D. C.? 

Q. If you will fix the time period of that, and I am particu¬ 
larly concerned in this particular point—state whether or 
not you ever worked with this safe and lock company in 
this city. A. I worked for the York Safe and Lock Company. 

Q. What period, please? A. In 1936. I don’t know for 
how long, exactly, but it was during 1936. 

Q. What general business did they handle? A. They sold 
safes, bank vaults, and they serviced bank vaults. 

Q. While working with that concern did there come a time 
when you met the defendant, Charles E. Nelson ? A. Yes, sir. 

Q. And will you tell us just when that was, and where? 
A. I don't know the exact date, but it was in 1937. 

Q. And where? A. At the York Safe and Lock 
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233 Company on New York Avenue, I believe in the nine 
hundred block. 

Mr. Williams: I just want to preserve the record. Our 
objection goes to this fourteen-vear-old— 

The Court: I understand the position that the defense 
takes. I have previously ruled on it. 

Mr. 0 ’Connell: May I object to the relevancy of what has 
been brought out here. 

The Court: To this minute, we haven’t had anything 
bearing on the case. We had better wait and find out what 
the questions will produce. 

By Mr. Fihelly: 

Q. Do you see Mr. Nelson in the courtroom, that you have 
referred to in vour testimony ? A. Yes, sir, I do. 

«••••••••• 

234 Q. Did you have any conversation other than a 
business conversation with Mr. Nelson, a business 

conversation relating to the safe company in the District 
of Columbia, at or about the time you were working for 
that company? A. At about that time, but not at the ad¬ 
dress of the York Safe and Lock Company. 

Q. 1 am just talking during that general yjeriod. A. Dur¬ 
ing that general period, yes, sir. 

Q. Where did that conversation take place, and when, if 
you can fix the approximate time? A. I can’t fix the place, 
but some time in 1937 I arranged with Mr. Nelson to rent an 
apartment from him. 

Q. Did you approach him or did he approach you? A. I 
approached him. 

Q. Where was the particular apartment located? A. At 
3811 Suitland Road, S. E. 

235 Q. Did you rent that particular apartment? A. I 
did, sir. 

Q. What kind of a building was it? Was it two, three, 
four-story, or what? A. It was a two-story house, with the 


downstairs a complete apartment and the upstairs a com¬ 
plete apartment. 

Q. Which one of those apartments did you rent? A I 
rented the downstairs. 

Q,. And to whom did you pay the rent? A. I paid the rent 
to X. E. Ryan Company. 

Q. Who owned the property, if the defendant Mr. Nelson 
stated to you ? A. To the best of my knowledge, Mr. Nelson 
owned the property. 

Q. How long did you live at that particular address, sir? 
A. Approximately two years, I would say. 

Q. While you were living there at that address, did you 
have a conversation with Mr. Nelson with respect to other 
employment than this safe and lock company employment? 
A. Yes, sir. I did. 

Q: Can you fix the approximate time of that, sir? A. The 
only thing I can remember is that it was some time in 1937. 

Q. Where did the conversation take place, and 
236 who was present? A. I do not remember exactly 
where that conversation took place. 

Q- Was it in the District of Columbia? A. It was—I 
wouldn’t go that far, because—I can’t remember where that 
conversation took place, no, sir. 

Q. Will you still keep your voice up, Mr. Witness, and 
tell us what was said by you or him. You were the only two 
present, were you ? A. I can’t remember that, either sir. 

What was said by you or Mr. Nelson? A. I asked Mr. 
Nelson for a job. 

Q\ What if anything did he say? A. He told me that he 
might be able to use me a little later. 

Q. Did he see you or talk to you later about using you? 
A. Yes, sir, he did. 

Q. How Jong after the first conversation was that, just 
fixing the time as best you can? A. I would estimate it at 
two or three months at the most. 
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Q. Do you recall where that conversation took place ? A. 
No, sir, I don’t exactly. 

Q. Just what did Mr. Nelson say to you at that time about 
using you or being able to use you ? A. I can’t quote 
237 him exactly, but it was to the effect that, was I still 
interested. 

Q. What did you say, sir? A. I said yes. 

Q. Then what was said, or what happened ? A. He told me 
he thought he could put me to work. 

Q. Did you go to work? A. I did. 

Q. Will you tell us just how that happened, who if any¬ 
one told you where to go, what happened that you got into 
that particular new job that you are telling us about? Tell 
that in your own way. A. Well, as I remember, there was 
someone assigned to take me around and show me my duties. 

Q. Who assigned that person to do that? A. Mr. Nelson. 

Q. Do you know who the person was? A. No, sir, I don’t 
remember. 

Q. Just what did the person do by way of showing you 
what your new duties were going to be? A. He took me to 
various addresses and showed me what my duties would be 
there. 

Mr. Wood: May we interrupt at this time. Could we 
find out what year we are now taking this sightseeing tour? 

The Court: I understand it is 1937. 

• **•*♦••*• 

239 Q. What did this man tell you as you went over this 
area with him, or these areas? A. He showed me 
how the business was conducted, and what my specific duties 
were in the job. 

Q. You didn’t know what the duties were when you went 
around with him, did you ? A. Not specifically, no, sir. 

Q. These members of the jury here today don’t. Just 
what did he say to you, using his own language, as best you 
recall it. to acquaint you with your new duties? A. Well, I 
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had a general idea of the duties. He just cleared me on the 
details. I picked up these numbers slips and transported 
them to a given place, and in the evening, why, paid the win¬ 
ning bets on these slips. 

Q. On the day he went around with you, was work actually 
picked up on that particular trip? A. Yes, sir. 

Q. Now tell us in that respect just what was done with re¬ 
spect to picking up the work, what he did and what you did 
and what he told you about in that connection. A. As 
I remember, I got to a specific place and pick 

240 up a number of slips, and an amount of money, 
and take them away, and go some place. 

Q. What kind of slips were those? A. They were numbers 
slips. 

Q. You would take them away. What would you do with 
them when you took them away ? A. I’d go and make another 
stop and do the same thing until I had finished. 

Q. What was done with the slips in the meantime? A. 
Eventually when I got them all, I would take them to a pre¬ 
viously appointed place and hand them to someone else. 

Q. State whether or not they were left in the automobile 
until you picked up all of them. A. Generally, they were left 
in the car. 

Q. After you got the group of them in the car, was was 
the next thing that was done with respect to the slips and 
the money? A. Then I took them to an appointed place and 
handed the entire amount over to someone else. Q. How 
many places did you go to, speaking of appointed places? 
A. Oh, I don’t know. It varied from time to time. I would 
usually be told where I was to take it the following day, and 
it varied from time to time. 

Q. State whether or not some of those places were 

241 in the District of Columbia, that you took the slips to. 
A. Yes, sir, they were. 

Q. How many of those, without mentioning the particu¬ 
lar places? A. Oh, I can definitely say more than one, but I 
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couldn’t pick out the particular places; it’s been 13 or 14 
years ago. 

Q. After this man took you around to the places, when 
did vou take over the work vourself and follow it? A. It 
seems to me it was just a matter of a couple of days. It 
wasn’t a great deal of work, and it didn’t take me long to 
familiarize myself with the details. 

Q. Did you have any understanding or conversation with 
Mr. Nelson up to this time with respect to what your salary 
was going to be? A. Yes, sir, I did. 

Q. Will you tell us just when, roughly, what year that 
took place, where the conversation took place, if you know, 
and who was present? A. I don’t remember whether any¬ 
one else was present or not, other than it was in 1937, and 
I don’t remember whether he specifically told me what it 
would be, but it was foreknowledge that my salary would 
be based on five per cent of the gross amount of business 
that I picked up. 

Q. Do you know where the defendant, himself, was living 
during this period of time? A. At 1240 Oates Street, 
N. E. 

242 Q. Did you see any of the other defendants at that 
particular address during that period? A. Yes, sir, 

I did. 

Q. Which of the defendants did you see there? A. I saw 
Mr. Nowland and Mr. Lee. 

Q. Did you ever see the defendant Charles E. Nelson, 
himself, there? A. Yes, sir, I have. 

Q. Did you ever see Mrs. Virginia Madge Nelson there? 
A. Yes, sir. 

Q. Will you point out the other three defendants you just 
mentioned—Nowland, Blight Lee, and Mrs. Virginia Madge 
Nelson? A. Mr. Nowland is the last man on the other side 
in the second row. Mr. Lee is sitting next to Mr. Nelson. 
Mrs. Nelson was sitting right in front of Mr. Nowland. 

• ••*•••••• 
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Q. Do you know what those particular defendants were 
doing, or what business they were in other than Mr. Nelson 
at this particular time, during this period? A. Well, I 
presume— 

243 Q. Not presuming—did he tell you, or do you 
know ? A. They did not tell me, no, sir. 

Q- How long did you keep working on that particular 
route there that this boy took you over and you started work¬ 
ing on? A. Well, that was the only route I ever had. 

Q- Well, just give us some general idea whether you 
worked a month, or wdiat. A. No, I worked several years. 

Q. Did the route generally cover still—state whether or 
not it did—the District of Columbia? A. Yes, sir, it did. 

• ••••••••« 

Q. Yes, you picked up numbers slips and money? A. 
Yes, sir. 

Q. Tell us when those particular bets had been made in 
connection with the slips, a year before, or when? A. No, 
they had been made the same day. 

Q. Made the same day. Did there come a time when you 
did work in Maryland in connection with the numbers busi¬ 
ness? A. Yes, sir, there did. 

244 Q. Will you tell use about when that was, sir, A. 
’39 or ’40. 

Q. W’ho, if anyone, spoke to you about doing that partic¬ 
ular work? A. Mr. Nelson. 

Q. Mr. Charles E. Nelson? A. Yes, sir. 

Q. Do you recall just where that conversation took place ? 
A. Not exactly, no, sir. I don’t remember. 

Q. Do you know whether it was in the District or Mary¬ 
land? A. No, sir, I don’t. 

Q. Was there anyone present during the conversation? 
A. I don’t remember that, either, sir. 

Q.i Just what wms said by Mr. Nelson or by you during 
the conversation? Keep your voice up, please. A. Well, 
I don’t remember the exact conversation, but I was—in sub- 








195 


stance, I was asked if I would manage an office where this 
work was processed in a location in Maryland. 

Q. Was there anything else said by Mr. Nelson other 
than what you have mentioned about this matter? A. The 
financial arrangement. 

Q. What was said on that? A. The financial arrange¬ 
ment was for me to receive 25 per cent of the net 

245 profit of the work that was processed in that office. 

Q. And what if anything did you say in answer to 
that proposition, sir? A. I answered that I would. 

Q. Did you take over a certain headquarters for him, pur¬ 
suant to that conversation? A. I did, sir. 

Q. Will you tell His Honor and the members of the jury 
just where that was located? A. I don’t know the exact 
number. 

Q. Roughly when you took it over. A. I don’t remember 
specifically whether it was in ’39 or ’40, but it was on Ed- 
monston Road in Riverdale, Maryland. It was on Edmon- 
ston Road in Riverdale, Maryland, in either ’39 or ’40. 

Q. Had there been anything said to you by the defendant 
with respect to that particular headquarters, other than 
what you have told us? A. I don’t remember anything spe¬ 
cific, no, sir. 

Q. Was there anything said by Mr. Nelson as to whether 
it had been used as a headquarters before? A. No, I don’t 
remember any conversation to that effect. 

Q. When you went in there, what if anything did you 
see with respect to furnishings? A. A large table 

246 and a large safe containing a number of adding ma¬ 
chines. 

Q. Were there any employes there, or furnished you? 
A. There were employees furnished me. 

Q. And who, if anyone, told you that they would be fur¬ 
nished you, and who they were, and how to get them, or 
anything like that? A. Mr. Nelson. 
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Q. And just what happened in that connection, did you 
get some employees? A. I did. 

Q. And how many did you get? A. I don’t remember ex¬ 
actly. I would say seven or eight. 

Q. Who transported them? How did they get to this 
headquarters? A. They took public transportation, gener¬ 
ally, I believe, into Maryland, at which point I would pick 
them up in the car and take them into the office. 

Q. Will you tell us generally the nature of the work that 
these girls wffio were furnished you did at these particular 
headquarters, and just what you, yourself, did, from then 
on- A. Well, the girls added off the total amount of the 
slips on these adding machines. 

Q. What kind of slips are you talking about? A. The 
numbers slips. 

247 Q. And what else did they do? A. They ran a rib¬ 
bon on each one of the books, and then after the num¬ 
ber came out, they reached the slips to find the winning 
numbers. 

Q. Did any of these slips come from the District of Co¬ 
lumbia, if you know? A. Yes, sir. 

Q. What percentage of the slips came from the District 
of Columbia, speaking of numbers slips. 

Mr. O’Connell:: Object to percentage—too indefinite. 

The Court: Suppose he were to answer the majority or 
minority; why don’t we take a ten-minute recess at this 
time. You can renew’ your objection. 

• ••••••••• 

The Court: I believe the last pending question was, w T hat 
percentage of business came from the District of Colum¬ 
bia, and objection has been made, and the Court will over¬ 
rule the objection. You may ask the question. 

By Mr. Fihellv: 

Q. Mr. Witness, will you please again try and keep your 
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voice up. Do you understand the pending question, 

248 sir? A. Yes, sir. 

Q. Will you answer it, please. A. I could not state 
the percentage exactly. I do know that some of it was from 
the District, some was from Maryland. 

Q. Which was the greater percentage—from the District 
or Maryland ? A. The District. 

Q. And how far greater was the District percentage than 
the Maryland, sir? A. I could only say considerably more 
than of Maryland. 

Q. That is the best estimate that you can give? A. Yes, 
sir. 

Q. What happened to your own numbers route when you 
took over the headquarters at Edmonston Street? A. I 
continued to maintain it. 

Q. In that connection, just how did you? A. I made ar¬ 
rangements with some of the men on my route to take care 
of picking it up for me and bringing it out to me in Mary¬ 
land. 

Q. But you stayed in the building, supervising and man¬ 
aging that headquarters? A. Yes, sir. 

Q. Did you ever see the defendant Blight Lee at that 
headquarters? A. No, sir. 

Q. Did you ever see him at any headquarters? 

249 A. Not to my knowledge, no, sir. 

Q. Were you ever in the presence of Mr. Nelson 
other than at Oates Street with the defendant Blight Lee? 


The Witness: I have been, but I don’t remember the spe¬ 
cific time, sir. 

• ••••••••• 

Q. What was the occasion for you being in his presence 
with Mr. Nelson, if you recall, sir? A. The only thing that 
I can remember is that it was a matter pertaining to the 
interest of both of us. 



Mr. 0 ’Connell: A what ? 

The Witness: A matter pertaining to the interest of both 
of us. 

By Mr. Fihellv: 

y * 

Q. What was that matter that pertained to the interest 
of both of you, sir? A. It would be some fact pertaining to 
the business that he wished to have us know. 

Q. You mean to the numbers business! A. Yes, sir. 

250 Q. What if anything did Blight Lee have to do with 
this numbers business ? 

**•••••••• 

The Witness: Mr. Lee was doing the same type of work 
that I was doing. 

Q. What particular work was Mr. Lee doing, sir—Blight 
Lee ? A. He was a pick-up man the same as I was. 

Q. Pick-up man, where! A. In Washington, D. C. 

Q. Does that refresh your recollection as to whether you 
were ever present when he turned in numbers anywhere, or 
money? A. Yes, sir, but that was not at headquarters, un¬ 
derstand. 

Q. Where were you present when Mr. Blight Lee turned 
in numbers and money or numbers or money? A. I will say 
numbers, only. 

Q- All right, where was that, sir? A. On the street at the 
appointed place where I turned mine in. 

Q. Street of what city? A. In Washington, D. C. 

Q. How often did you see him turn in on the street, 

251 sir? A. Well, at various times it would be every dav. 

* • 

Q. Did you ever see the defendant Robert Nowland 
turn in on the streets in Washington? 

Mr. O’Connell: I object to the leading form of the ques¬ 
tions. I think he should say, what other defendants, if any. 

The Court: Yes, and exhaust the witness’ recollection. 
I sustain the objection. 
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Q. Did you see any other defendants turn in on the 
streets of Washington? A. Yes, sir. 

Q. Which other defendants did you see turn in, sir? A. 
Mr. Nowland. 

Q. How often did you see Mr. Nowland turn in here in 
the city ? A. Under the same circumstances. 

Q. How often? A. At times every day. 

Q. And who did the three of you turn in to, if it was one 
individual, or more, if you know the individuals. A. I do 
not know the individual. I could not name a specific indi¬ 
vidual. 

Q. Were any symbols of any kind used in the numbers 
business by you or Mr. Nelson or the other defend- 

252 ants you have named ? A. Symbols, did you say ? 

Q. Yes, any letters, numbers, symbols, anything to 
indicate what particular individual had picked up or writ¬ 
ten the numbers. A. Yes, sir. 

Q. Will you tell us about that, sir? A. Well, each route 
had a letter that identified the route. 

Q. Did you have a letter, sir ? A. I did. 

Q. What was that? A. My letter was “P”. 

Q. State whether or not any of the other defendants had 
letters, and if so, what their letter was. A. Mr. Lee’s letter 
was “BL”, and I can’t remember specifically any others. 
Q. Can you state whether or not the defendant Nowland had 
a letter, if vou know ? A. I could not sav what his letter was. 

Q. While you were working manager of the Edmonston 
Street place, do you know what particular work at that time 
the defendant Nowland was doing? A. Mr. Nowland was 
doing the same thing I was doing. 

Q. By that— 

253 Mr. O’Connell: Your Honor, might we have the 
year fixed? I think it is quite important. 

• ••••••••• 

Q. What year were you managing the Edmonston Street 
place, sir? A. 1940,1 am sure of. 
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Q. How long did you continue to manage it? A. I man¬ 
aged it two years. 

Q. You stated that you didn’t physically leave the Ed- 
monstan Street Place for business purposes. A. No, sir. 

Q. But had someone else looked after your route during 
that time. A. That’s right. 

Q. Just what did you mean when you said that Mr. Now- 
land during that time was doing the same thing you were? 
A. That he was managing an office under the same condi¬ 
tions. 

Q. All right, where was that office? A. That I do not 
know, sir. 

Bv an office vou mean what kind of an office? A. A num- 
* •> 

hers office, like I was operating. 

254 Q. "Who, if anyone, personally showed you around 
the Edmonston Street headquarters when you first 

went there? A. I don’t remember specifically who took me 
there the first time. 

Q. Did you ever see Mr. Nelson there? A. Yes, sir. 

Q. How often would you see him there? A. I could only 
say occasionally to that. I don't remember any specific 
dates or how frequent. 

Q. Does that refresh your recollection as to whether lie 
took you through the place, sir? A. No, it doesn't, no, sir. 

( t ). How often did you see any of the other defendants 
there at that address? A. I saw Mrs. Nelson there occasion¬ 
ally also, but I can’t remember how often. 

Q. You have used word “occasionally”; just what do you 
mean by that, sir, as to a week, day, month or what? A. I 
can say more than once, but it has been so long ago I can’t 
remember how long between times. 

Q. Was there a safe in that place? A. Yes, sir. 

Q. Who had the combination to the safe? A. I did. 

255 Q. Who else? A. Mr. Nelson. 

Q. Who else? A. Mrs. Nelson. 

Q. See if that refreshes your recollection. How often did 
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they go that safe and use the combinations to open it up and 
look or get the contents—look at or get the contents? A. It 
was not at regular intervals. 

Q. Did you see either or both of them go to the safe for 
those purposes? A. No—they come there occasionally when 
I wasn’t there, I mean. So I can’t remember any specific 
time of being there with either one of them. 

Q. What were the hours that the girls worked at this 
headquarters that you were managing ? A. Well, that varied 
with the post time of the racetrack. 

Q. What are the regular numbers hours, Mr. Post? A. 
Well, the numbers must be in before the first race is off, and 
usually it takes approximately three hours to process them. 

Q. So that they just worked during those hours, is that 
right, sir? A. Yes, sir. 

Q. What if anything did you do with respect to adding 
machines, if anything went wrong with those? A. I 
256 would take one of them to Mr. Nelson’s house. 

Q. Where was his house during these two years? 
A. I can remember specifically the one house was in Suit- 
land, Marvland. I don’t know the exact address. 

Q. And what happened after you took the damaged ma¬ 
chines there, sir? A. It would be repaired and I would pick 
it up later. 

Q. Where would you pick it up later? A. At the same 
place. 

Q. What if anything did you do with respect to any large 
hits that might have occurred on the numbers while you 
were managing this headquarters? A. I paid them. 

Q. Still keep your voice up, if you will, please. A. I paid 
them. 

Q. Did you do anything else besides paying them? Could 
you always pay them, in other words? A. No, sometimes I 
didn’t have enough money on hand to pay them. 

Q. What would you do on those occasions? A. Well, usu¬ 
ally I would be contacted because it was apparent when a 


particular number would hit that it would be a bad one, and 
I would be contacted.' 

Q. You would be contacted by whom, sir, on those occa¬ 
sions? A. Well, sometimes by Mrs. Nelson. 

257 Q. And on other occasions by whom? A. I remember 
specifically of being called by Mrs. Nelson, but not by 

anybody else in particular. 

Q. Pardon? A. I don’t remember being called by any¬ 
body other than Mrs. Nelson. 

Q. What if anything did Mrs. Nelson say when she called 
you? A. Well, I would be instructed in how to handle the 
situation, I’d be told where I could get additional money. 

Q. Where did she tell you you could get additional money? 
A. Well, it was no particular place; occasionally she’d 
tell me to come and get it from her, and occasionally it 
would be sent to me at an appointed place. 

Q. By whom? A. I don’t remember anybody in particu¬ 
lar who it was. 

Q. What kind of slips were you supervising the process¬ 
ing of at this Edmonston Street headquarters? What kind 
of numbers slips were used at this particular time? A. 
Well, there were the two types. 

Q. Could you generally describe those, sir? A. Well, 
one of them was a small yellow ticket about, oh, two by four 
inches, and the other one was a large white sheet 

258 about five by eight, approximately. 

Q. How large a supply of those did you have on 
hand at the Edmonston Street Headquarters during these 
two years? A. Oh, I don’t—I had a few, but I don’t remem¬ 
ber how many. 

Q. Where did those few come from—I am speaking of the 
unused slips, sir. A. I would get them from the home of 
Mr. Nelson, and as my—as the men would ask for them, I 
would send them out. 

Q. Send them out where and for what purpose, sir? A. 
If a pick-up man needed additional slips when he sent his 
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work in for the day, he vrould put a note with his work re¬ 
questing additional slips, and when I would send the fin¬ 
ished work back to him in the evening, I would send some 
extra pads back to him. 

Q. You mentioned that you would get some of the fresh 
supplies from the Nelson home. Which home was that, 
sir? A. I remember specifically the one in Suitland. 

Q. Was that the same place that you lived at for a while, 
or another place? A. No, sir, that was another place. 

Q. Another place in Suitland? A. Yes, sir. 

Q. With respect to the place that you lived at on the first 
floor, you have told us about that a little while ago— 
259 one question I overlooked: Who, if anyone, lived in 
or used the upstairs place over where you were living? 
A. There was a man and his wife lived there part of the time 
I was there. 

Q. Did you ever hear them playing adding machines? 
A. I heard adding machines running in the upstairs. 

Q. Few or many? 

Mr. O'Connell: Object to that unless there is some connec¬ 
tion with this case. 

The Court: Yes, it seems to be indefinite. It surely isn’t 
connected with the woman. Let me ask you, Mr. Witness, 
did you, yourself, ever see the machines run? 

The Witness: Not in that address, sir. 

The Court: You did not see the operators of the machine? 

The Witness: I never saw anybody operating the ma¬ 
chines. 

Mr. Fihelly: May I ask a question, Your Honor. I did 
not mean to interrupt, sir. 

The Court: You may go ahead. 

By Mr. Fihelly: 

Q. Did you see any of the defendants at or near those 
premises, or going into the place? A. Yes, sir. 
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Q. And which of the defendants did you see? A. Mrs. 
Nelson. 

Q. Virginia Madge Nelson? A. Yes, sir. 

260 Q. Was she alone or with other people? A. There 
were other people with her. 

Q. Were those men or women? A. Girls. 

Q. Did you know at that time, or do you know now any 
of the girls? A. No, sir. 

Mr. Fihellv: I will ask that this be marked Government 
Nos. 1 and 2 for identification—these papers. 

(A small pad and a larger pad were marked Government 
Exhibits Nos. 1 and 2, respectively, for identification.) 


Bv Mr. Fihellv: 

• • 

Q. I show you Government’s 1 and 2, and ask you to 
examine those and state whether or not you have seen any¬ 
thing like those before in connection with the work you were 
doing at the Edmonston Street numbers headquarters. A. 
Yes, sir, those are the two slips I mentioned. 

Q. Those are the little and larger slips you referred to, 
is that right? A. Yes, sir. 

Mr. Fihellv: We offer these in evidence. 

Mr. O’Connell: We object. I would like to examine the 
witness on these before they are accepted. 

261 The Court: Well, we will reserve the ruling until 
Mr. Fihellv concludes his direct examination. 

Any further questions for the Government? 

Mr. Fihellv: Yes. 

The Court: I was going to reserve ruling until you com¬ 
pleted your direct examination. 

Mr. Fihellv: I thought they were examining them. 

The Court: If you want an immediate ruling, come to the 
bench, gentlemen. 

(At bench:) 

The Court: Now, Mr. O’Connell, on the record, will you 
state your objections? 
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Mr. O'Connell: Wo object to them first of all because the 
best evidence would be books that the witness had himself 
seen or handled in connection with the business, or saw 
others handle. 

The Court: Books that were made seventeen years ago? 

Mr. O’Connell: That’s right. 

The Court: I overrule that objection. 

Mr. O’Connell: May I be heard? The witness’ testimony 
relates to many years prior to the three years which we say 
should encompass all the testimony in the case. One reason 
I want to cross examine the witness on these before Your 
Honor rules on their admissibility is that this witness can¬ 
not possible say he ever saw either one of these spe- 
262 cific books before. The best evidence would be some 
book that was used in business either by himself or 
someone else. 

The Court: Here is the position the Court has on it. You 
will appreciate that there is certain testimony, under ruling 
of the Court, as to the formation of, and the operation of, 
and the scheme or means by which the alleged conspiracy 
is supposed to have gotten under way. There was testimony 
by this witness as to employment of certain mechanical 
aids or machines. Now, as to the two documents which I 
understand are tendered as being pads used in connection 
with the game, I am going to permit them to be introduced on 
the same theory, whether it was a document or act, or state¬ 
ment. 

Mr. O’Connell: Will Your Honor wait until we cross 
examine? I have an idea he is going to come across with 
something that will cause you to change your ruling, 

The Court: I am indicating to you now, and I won’t bring 
you to the bench later unless you completely surprise me, 
that whether it be a mechanical means of a book or the 
mechanical operation of conversation and the like, it may 
be received to show the scheme and formation of the con¬ 
spiracy. We will be concerned later on whether, as I said 
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before, between October 22, 1948, and October 22, 1951, 
books of the same kind, operations of the same kind, trans¬ 
pired. 

Mr. O’Connell: Will Your Honor concede that if this wit¬ 
ness says that these are not exactly like the papers or 

263 books with which he is familiar when he was in the 
business, they shall not be admitted? 

The Court: Yes, I will strike it if that is the fact. At the 
moment, I will receive it, if Mr. Fihellv is tendering it. 

Mr. Fihellv: We offer it. 

The Court: It will be received subject to being stricken 
if it is shown that they are not the same. 

(Counsel resumed their places at the trial table:) 

Mr. Fihellv: We offer these in evidence. 

The Court: They will be received over the objection noted 
bv the defense. 

(Government Exhibits Nos. 1 and 2, heretofore marked 
for identification, were received in evidence.) 

By Mr. Fihelly: 

Q. Mr. Post, state whether or not any of the defendants, 
particularly the female defendants, worked at the Edmons- 
ton Street headquarters while you managed it. A. I recog¬ 
nize only one. 

Q. Which is that, sir? A. Mary Hutchinson. 

Q. Will you point her out? A. That’s the lady on Mr. 
Nowland’s right. 

Mr. Fihelly: May the record show that Mrs. Hutch- 

264 inson has been identified. 

By Mr. Fihelly: 

Q. Just what work did she do there, sir? A. Same as the 
rest of the girls, she ran an adding machine. 

Q. You told about numbers slips being received there. 
How long would those slips be kept, sir? A. I believe we 
kept the slips approximately three days. 


Q. And what was done with them, then? A. They were 
disposed of, but I don’t remember what manner. 

Q. Who disposed of them, if you recall? A. I don’t re¬ 
member that. 

Q. Just what was done after the work was finished at the 
end of the day with respect to anything that might be sent 
from headquarters to the District of Columbia. 

A. Well, the ribbon, the adding machine ribbon totals of 
each route, plus any payment, if any were needed, was put 
into a paper bag, and stapled, and taken to the man who 
operated the route. 

Q. You have mentioned that you have seen yourself and 
Lee and Nowland turning in. Did you ever, yourself, turn 
in to either of those two defendants? A. I can’t remember 
of doing that, sir. 

Q. Do you know a place called the Del Rio? A. Yes, 
265 sir, I do. 

Q. Did you ever turn in there, sir? A. I have, 
but I don’t remember to whom. 

Q. Was it one of the defendants in this courtroom? A. 
I would not say so, sir. 

Q. Was it in connection with the same general business 
that you are telling us about? A. Yes, sir, it was. 

Mr. O’Connell: Object to that unless he can tie one of 
these specific defendants in with him. 

The Court: I think the indictment also covers parties 
unknown, and under that averment it would be admissible 
at least for consideration. It will be received. 

By Mr. Fihellv: 

Q. At these conferences that you have told us about at 
the Ritchie farm, when you would get a message from Mrs. 
Nelson to go there, just who was present at those confer¬ 
ences, first of all? 

Mr. O’Connell: Would Your Honor require that the time 
be fixed? 
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Mr. Fihelly: He has already mentioned that, during the 
two vears that he worked at the Edmonston Street head- 
quarters. 

The Court: Very well, you may continue. 

*#«*•••••* 

266 The "Witness: Did 1 make a statement that I was at a 
conference there at the request of Mrs. Nelson? 

By Mr. Fihelly: 

Q. That’s right, you did. 

Mr. O’Connell: I don’t recall any such statement. 

The Witness: I don’t, sir. 

By Mr. Fihelly: 

Q. I will ask you the question again: Did you ever receive 
any communications from any of the defendants to come 
to the Ritchie farm, the Nelson home at the Ritchie farm? 
A. Yes, sir. 

Q. From which of the defendants did you receive such a 
message or communication? A. I wouldn’t want to say 
which one, but I have been there on invitation of one of 
them, I am sure. 

Q. You don’t recall which one? A. No, sir, no, sir. 

Q. Who was there when you went to this conference or 
to these conferences? A. I know that I saw Mr. Nelson 
there. 

Q. Who else did you see there? A. I saw Mr. Lee there 
and Mr. Nowland there. 

Q. The defendants in this case? A. Y"es, sir. 

Q. Who presided at the conference? A. Mr. Nelson. 

267 ; Q. And just what if anything did Mr. Charles E. 

Nelson have to say? A. I don’t remember a specific 
thing that he had to say, but we were called there if there 
was some matter that needed to be explained to us. 

Q. What matters did he explain from time to time that 
you do recall about? A. Any changes in the operation of 
the business or anything that pertained to all of us, he would 
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call us there and notify us of the new process, whatever 
it was going to be. 

Q. Do you recall any of the matters that were discussed 
at any time? A. Well, the only specific one that I can re¬ 
member is a matter of cutting a number. 

Q. And what do you mean by cutting a number? A. I 
mean if a particular number was played excessively, it was 
cut and the amount paid on it, if hit, was not as great. 

Q. And in addition to the cutting of the numbers, what if 
anything did Mr. Nelson take up with you gentlemen at 
these conferences? A. I don't remember any specific thing, 
sir. 

Q. Did you at this time know a man named Arthur Beach? 
A. Yes, sir. 

Q. What did Arthur Beach do at this particular 
26S time, if you know, sir? A. He was a pick-up man, 
also. 

Q. What area did he have, if you knovr? A. I don’t know 
specifically, sir. 

Q. Pick- up man for whom? A. For Mr. Nelson. 

Q. Did you ever receive any presents from any of the 
defendants to give to anyone? A. Yes, sir. 

Q. Which of the defendants did you receive the presents 
from, sir? A. From Mr. Nelson. 

Q. What presents did you receive, and w’hat directions 
die he give you, if any? A. They were turkeys, and I was 
instructed to give one to each of my writers on my route. 

Q. And roughly how r many writers did you have on the 
route, as you call it? A. That varied greatly from time to 
time. I would say approximately twenty to thirty. 

Q. Were you the only one that did that, or was that a 
common custom ? A. That was a common custom. 

Q. What was the greatest amount of money that you 
made, say, up to and including the year 1947 in this general 
numbers business associated with the defendants whom you 
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have mentioned? A. Did you say in any one year, 
2f>9 sir? 

Q. Up to and including 1947. 

Mr. O’Connell: The witness wants to know if he is re¬ 
ferring to one year, or to a whole period, is that correct, sir? 

The Court: It may be ambiguous. Would you restate it, 
Mr. Fihelly, please. 

By Mr. Fihelly: 

Q. Roughly, how much money did you receive in the vari¬ 
ous years up to and including 1947 while you were in the 
numbers business associated with the defendants vou have 
mentioned? A. Well, it varied considerably, but I would 
say— 

Q. Just give your best recollection. A. To my best recol¬ 
lection, it was between five thousand and thirty thousand 
dollars a year. 

Q. And how would that be made, as a salary, commissions, 
or what, sir? A. It was paid to me as commission, I believe. 

Q. And who paid it to you? A. Mr. Nelson. 

Q. Was there any name given the organization during the 
years that you have mentioned? A. I knew it to be Charles 
E. Nelson & Associates. 

Q. Did you know any other name that was used during 
this period of years you have mentioned? A. And 
270 Robert L. Nowland Associates. 

Q. Did there come a time that you at least tem¬ 
porarily left the numbers business and went in the military 
service? A. Yes, sir. 

Q. Can you fix the approximate date of that, sir? A. I 
went in the Navy in March of 1944 and came out in January 
of 1946. 

Q. Did there come a time that you left the numbers busi¬ 
ness so far as physically working in it was concerned, and 
went to California? A. Yes, sir. 


211 


Q. Can you tell us approximately when that was, sir? 
A. In March of 1947. 

Q. Why did you leave the numbers business at that time? 
A. Well, I wanted to go to California and get in a legitimate 
business and live normally. 

Q. Pardon? A. I just wanted to live a normal life and 
get away from it, that was all. 

• ••••••••• 


271 Q. What time in ’47 did you say? A. March. 

Q. After you left in March ’47 throughout that 
year, for that period of time, state whether or not you did 
receive some money from the numbers business you have 
told us about. A. In the year 1947 ? 

Q. For that period of time. A. Yes, sir, I did. 

CROSS EXAMINATION 
By Mr. O’Connell: 

Q. Sir, when you looked at what has been marked Govern¬ 
ments exhibits, I believe it is 1 and 2 for identification— 
take the small book there; will you open the pages of that. 
Is that identical with the type of book which you used in 
your business, or do you note some variations in it from the 
type that was used back there when you were in the busi¬ 
ness ? A. If there are any variations, it is so slight, I don’t 
recognize it here, sir. 

Q. You don’t notice anything different about it? A. No, 
sir. 

Q. How about Exhibit 2, the large sheet, do you see any¬ 
thing in that that differs from the type of book that 

272 you used—any different lines, any lines added? A. 
I don’t recognize any, sir. 

Q. In other words, it is your best recollection it is the 
same type of book that was used in business when you were 
in it? A. Yes, sir. 

Q. How much money were you making when you first 
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asked Nelson to give you some work? A. I was making ap¬ 
proximately twenty dollars a week. 

Q. What kind of work were you doing? A. I was a sales¬ 
man for the York Safe & Lock Company. 

Q. You were making twenty dollars a week? A. Yes, sir. 

Q. And that was back in what year ? A. 1937. 

Q. What is the highest amount that you made when you 
were in the numbers business, as your personal, individual 
income? A. $31,000 and some odd dollars. 

Q. What year did you make that? A. I don’t remember 
specifically. 

Q. Approximately ? A. It was either ’40 or ’41. 

Q. Back in ’36 or ’7 you were making twenty dollars a i 

1 week; ’40 or ’41 you made $31,000? A. Yes, sir. 

273 Q. And you reported that to the Internal Revenue 
1 and paid income tax on it, did you? A. I did, sir. 

Q. On $31,000? A. Yes, sir. 

Q. Do you have your Internal Revenue records? A. I 
do at home, yes, sir, in California. 

Q. In California? A. Yes, sir. 

Mr. Fihelly: We have certified copies here, if you want 
them. 

**•••••••• 

276 Q. Did they discuss with you the fact that you were 
entitled under the law to claim immunity from testi¬ 
fying on the ground that your testimony might tend to in¬ 
criminate you? A. No, sir, I was informed of my 

277 constitutional rights in the Grand Jury. 

Q. Who informed you? A. Somebody in the Grand 
Jury room did. * 

Q. What did they say to you? A. Before the Grand Jury, 
they told me what my constitutional rights were in the mat¬ 
ter. 

Q. What did they say? A. As I remember, I was told that 
anything that happened more than three vears ago, anv- -V 


* 
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tiling I said about anything that happened more than three 
vcars ago could not incriminate me. 

Q. Who told you that? Was it Mr. Hantman, or Mr. 
Wadden? A. I don’t remember. I was rather upset at 
the time. I don’t remember what gentleman told me that. 
But I was asked if I wished to be informed of my constitu¬ 
tional rights, and I stated that I would like to be informed. 

279 By Mr. O’Connell: 

Q. Now, sir, when they advised you of your con- 

280 stitutional rights, you say that they told you that as 
long as you discussed things that occurred more than 

three years prior to your appearance before the Grand Jury, 
nothing could happen to you, is that correct? A. Any state¬ 
ment—I was told that any statement I made pertaining to 
things that happened more than three years ago would not 
incriminate me. 

Q. Could not incriminate you? A. Right. 

Q. Do you remember whether they said would or could 
not? A. I don’t remember that. 

Q. You don’t know which assistant it was told you that? 
A. No. 

Q. And did they advise you anything further about your 
constitutional rights? Did they say anything about your 
right to refuse to answer on the ground that your answers 
might tend to incriminate you? A. I was told that the only 
grounds on which I could refuse to answer were on grounds 
of self-incrimination. 

Q. Who told you that? A. One of these gentlemen, I 
don’t know which one. 

Q. What did you say when you were told that ? A. I don’t 
remember saying anything. 

Q. Did you say you wanted to testify? A. I don’t re¬ 
member. 
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281 Q. When is the last time that you saw any one of 
these defendants in connection with any numbers ac¬ 
tivity? Fix it as closely as you can in point of time—the 
month and the year. A. I can’t remember of any specific 
time any later than 1944. 

*••••»•••• 


292 OX DEFENDANT’S MOTION FOR MISTRIAL 

Mr. O’Connell: We at this time move for a mistrial, Your 
Honor, based on the inflamatory headlines carried in the 
press, in all of the papers, with respect to Mr. and Mrs. 
Nelson, the testimony given before the Senate District 
Crime Investigating Committee. 

I wish to offer in evidence last night’s final edition—as 
the basis for this motion, Your Honor, to put it in the record 
—the final edition of the Washington Times-Herald for 
Tuesday, January 16, 1952, with the V/> inch letter head¬ 
line across the top of it, “BARRETT BARES NELSON 
LINK.” 

And then in subheads it says: “Gambler Caught Wife 
Taking 70 G’s”—meaning $70,000—“Charges she had 
planned to elope.” 

Also, in the Evening Star, final edition, Tuesday, 

293 January 15, 1952, with the headline across the whole 
top of the front page, “Barrett Tells of Nelson Visit 

to Home”—“Says $70,000 Fell From Coat of Mrs. Nelson.” 

The latter is in subheads. 

Also, as the third exhibit as the basis of this motion, the 
final edition of the Washington Post, dated Wednesday, 
January 16, 1952, with the name “Nelson” in headlines 
approximately 2 inches high. 

Then, at the top of the page, “Police Aided Him, Jury 
Told”—“Barrett tells how Nelson’s wife fled with $70,000.” 

The Washington Afro-American, dated January 15,1952, 
with the headline across the front page, “Ex-Chief Knew 
Big Gamblers.” 
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Subheading, “Simkins, Jones, Nelson” and others, 
“Named,” tying Mr. Nelson in with others. 

Incidentally, that last paper is a paper of general circula¬ 
tion among the colored population of Washington. 

And also another Colored paper, the Washington Courier 
—“Crime Probe Seeks Bosses”—'“Barrett Talks About 
Puddinhead Jones”—and then in the substance of it I be¬ 
lieve it will show that Nelson is also discussed, in associa¬ 
tion with Puddinhead Jones. 

I would like to call Your Honor’s attention to the fact 
that when we came into this building a few minutes ago and 
got on the elevator, the elevator adjoining Your 
294 Honor’s chambers, the little girl operating the eleva¬ 
tor was standing, and on her chair was a copy of the 
Washington Post, dated Wednesday, January 16, with the 
name “Nelson” and other subheadings I have just read, 
the name “Nelson” lying facing up on the seat. 

Mr. Hantman, Assistant District Attorney, was with us in 
the elevator, and I called this to his attention and he reached 
over and turned the paper over. 

At that time I asked the young lady operating the eleva¬ 
tor if any of the members of the jury had ridden in the ele¬ 
vator just prior to our getting on, and she stated that they 
had. 

The Court: On the motion, which of course will apply 
to all defendants, in accordance with the ruling the Court 
has made heretofore, that any ruling made applies to all 
defendants, the Court has been careful to give instructions 
so that the jury will base their decision entirely upon the 
evidence and the law as the Court will give it to them at a 
later time; and the Court has admonished them not to read 
of the case in the papers and not to form any opinion from 
anything outside of the courtroom. 

That careful instruction having been given, the Court 
will at this time overrule your motion. If you find there is 
any abuse that occurs later, you may be entirely free to bring 



that to the Court's attention. I have been following 

295 everything that is in the papers. 

Mr. O’Connell: May we be permitted to interro¬ 
gate the jurors as to whether any of them have read these 
headlines? They couldn't possibly miss seeing them on the 
news stands. 

The Court: In view of the instructions, I don’t see the 
pertinence of it. 

Mr. O'Connell: They might see this headline and not in¬ 
tend to see it. 

The Court: If they had seen it on a billboard, it would 
not have made any difference. The question is whether they 
read it and let it assist them in forming their opinion. 

Mr. O'Connell: In view of Your Honor’s admonition that 
they shall not read it, you feel it is not sufficiently important 
for you to inquire as to whether or not they have, through no 
fault of their own, had it forced upon them? 

The Court: I would think that applies. It may well be 
that at home papers are lying around. It may well be that 
they read them. But the admonition, of course, is that they 
are not to read anything about the case and are to form no 
opinion from it. And I am willing, if necessary, at the close 
of the case to go carefully into it again. 

Mr. 0 Connell: Might I, with Your Honor’s permission, 
have these editions photostated and brought in in 

296 small form and put in the records? 

The Court: Yes. You can do this. You have made 
your tender. Are they numbered ? 

Mr. O’Connell: I haven’t numbered them. 

The Court: It is unnecessary, because you have identified 
them by the paper, as well as the issue. 

Mr. O’Donnell: It is all one exhibit. 

The Court: And suppose you keep them in your posses¬ 
sion, in the event it becomes material. 

Mr. O’Connell: And we will keep them as one exhibit on 
the motion. 
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CROSS-EXAMINATION 

(Resumed) 

By Mr. O’Connell: 

Q. Mr. Post, I understood you to say yesterday 
297 with respect to this apartment upstairs, that you had 
never seen anybody operate any machines up there. 
A. That was correct, sir. 

Q. And also, I understood you to say that the only people 
that you ever had anv contact with were Mr. and Mrs. 
Nelson, Mr. Nowland and Mr. Blight Lee. Is that correct? 
A. Yes, sir. 

Q. As to all these other defendants here, of the sixteen, 
those are the only four you know? 

Mr. Fihellv: Just a moment. He did mention another 
defendant. 

Mr. O’Connell: Oh, Mary Hutchinson. 

The Witness: Mrs. Hutchinson. 

Mr. O’Connell: That is correct. I accept that correction. 

By Mr. O’Connell: 

Q. And Mrs. Hutchinson? A. Yes. 

Q. And you know none of the others and had no contact, 
socially or in any other way, with any of the others of them? 
A. Not that I can recall, sir. 

**#*•••••• 

29S CROSS-EXAMINATION 

By Mr. Williams: 

Q. Mr. Post, as I understood your testimony yesterday 
on direct examination, you stated you rented an apartment 
from Mr. Nelson in 1937. Is that correct? A. Yes, sir. 

Q. That was at, I think you said, 3811 Suitland Road, 
Southeast? A. That is right. 

Q. And you lived downstairs? A. Yes, sir. 
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Q. And at that time yon came to know Mr. Nelson and 
his family? A. Yes, sir. 

Q. And at that you were employed, as I understood it, 
as a—is it a steamfitter? A. No. I was with the York Safe 
& Lock Company. 

Q. And your testimony was that shortly thereafter you 
went to work for Mr. Nelson? A. That is right. 

Q. At that time, the fact is, Mr. Post, that Bertha Nelson, 
now Bertha McWilliams, was a little girl 6 years old? Isn’t 
that a fact ? A. I don’t recall knowing her at that time. 

Q. Do you recall knowing her within the next year 
299 or two? A. A little later on I came to know her as a 
small child, yes. 

Q. And she was a little school girl in about the third grade 
when you started to know the Nelson family? Isn’t that 
right? A. I wouldn’t attempt to place her grade in school, 
but she was a small girl. 

Q. What would you say approximately was her age? A. 
It would be strictly a guess—about 7 or 8 years old. 

• ••••••••• 

304 By Mr. Fihellv: 

Q. Do you understand the pending question, Mr. 
Witness? A. I would like to hear it repeated, sir. 

Q. Where were you living in 1945, 1946, 1947 and 1948? 
A. In 1945 and 1946,1 lived at Alexandria, Virginia. 

Q. And at what address, sir? A. At 2434 Cameron Mills 
Road. 

Q. Where were you living in the other two years? A. In 
1947 and 1948 I lived at 1347 Ashland Avenue, Santa Mon¬ 
ica, California, my present address. 

Q. You were asked by counsel with respect to profits you 
made in the numbers business from Nowland Associates or 
Nelson Associates, if you reported the income to the Federal 
Government that you had made from that particular source 
or those sources. A. I did, sir. 


Q. I show you Government’s Exhibits 3, 4, 5 and 6, and 
ask you to point out in each one of those where you reported 
it and in what manner. 

The Court: I don’t believe they are in evidence yet. But 
look at them first and see if you can identify them as yours. 

By Mr. Fihelly: 

305 Q. Now, as to No. 3, the one you just looked at, can 
vou answer His Honor on that, sir? 

The Court: Let me ask, first, can you identify each of 
those exhibits shown you?—three, four, five and six? 

The Witness: I have only looked at one of them, Your 
Honor. 

The Court: Look each of them, please. 

The Witness: (Having looked) I believe those to be 
my returns, sir. 

The Court: Are you offering those in evidence? 

Mr. Fihelly: I offer them in evidence. I will show them 
to counsel, unless Your Honor wants to look at them first. 

The Court: No; vou mav show them to counsel. 

(Government Exhibits 3, 4, 5 and 6 for identification were 
handed to defense counsel.) 

The Court: Is there any objection, gentlemen, to the in¬ 
troduction of the four exhibits? 

Mr. O’Connell: Yes, if Your Honor please, for this rea¬ 
son: Your Honor will recall—and we rely on the record— 
when the witness said he had a profit of $31,000 in 1941, that 
that, and that alone, resulted in a question on cross-exami¬ 
nation about the income tax return—did he report the in¬ 
come of $31,000 to the Internal Revenue Department?— 
1941. 

306 None of these records relates to 1941, and all of 
them are prior to the 3-year period which we dis¬ 
cussed with Your Honor with respect to the Koteakos de¬ 
cision—and that is an additional ground of objection, that 
they are not pertinent and they do not come within the 
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purview of the ruling of Judge Pine and of Your Honor’s 
own ruling. 

The Court: The ruling of the Court will be that they 
will be admitted, but admitted for the limited purpose only 
of showing that there were tax returns filed in the years 
indicated. 

Mr. Williams: Your Honor, with respect to one year here, 
he has not been interrogated either on direct or cross-exami¬ 
nation about his income. 

Mr. Fihelly: Which year is that? 

Mr. Williams: That is 1948. 

Mr. Fihelly: Mr. Wood just asked him about it. 

Mr. Williams: He didn’t ask him about his income tax 
return for 1948. 

The Court: He asked him only whether or not he re¬ 
ceived moneys from gaming sources. 

Is there any question you want asked on the preliminary 
inquiry before the receipt of these exhibits in evidence? 

Mr. O'Connell: Also, the reference to Xowland Associa¬ 
tion is highly prejudicial. 

The Court: I will admit them. 

307 (The copies of Donald G. Post income tax returns 
heretofore marked for identification as Government Exhib¬ 
its 3, 4, 5 and 6 were accordingly received in evidence.) 

• ••••••••• 


308 Q. Is there any particular individual in this case 
that overlapped or joined your route in picking up 
numbers slips? A. Mr. Lee. 

Q. Blight. Lee? A. Yes. 

Q. And just what area did he had that overlap on your 
area, what section? A. Northeast Washington. 


309 Q. How long did that particular matter continue, 
so far as you know. Mr. Post ? A. I can’t say exactly 
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but I think over, oh, approximately a year, early in my ex¬ 
perience. 

Q. And what area, if any, did Mr. Lee have after that, if 
you know ? A. I was not familiar with his general area after 
that. 

Q. What is known as an overlook in the numbers business, 
Mr. Post? A. On a number for a given day if it isn’t found 
in searching for hits on that day it is classed as an overlook, 
and if claimed the following day, and the previous day’s 
record are brought out and searched for the number. 

Q. And state whether or not that is one of the reasons why 
the slips were kept, as you mentioned, for a period of 

310 three days roughly? A. Yes, sir, it is. 

Q. Now, during the time you were manager of the 
Edmonston Street headquarters were you receiving any re¬ 
muneration from the route that you worked? A. Yes, sir, I 
still maintained it on the same basis I did before. 

Q. And when you were working at that time you got what 
percentage yourself ? A. Twenty-five percent on that partic¬ 
ular route. 

Q. And what percentage or salary were you getting from 
the managing group? A. It must have been 25 percent of 
the net of the office as a whole. 

Q. Now, by 25 percent, just what do you mean? Do you 
mean 25 percent of the winning money, money taken in, or 
what, sir? A. No, the net profit. 

Q. That would be the winning money, is that right? 

The Court: You say the winning money? 

Mr. Fihelly: Yes. 

The Court: Winning money would be paid out; what was 
not won would be profit. 

Mr. Fihelly: I was just stating the question— 

The Court: Go ahead. 

• ••••••••• 

311 In other words, if there had been such hits that the 
group lost, and no profits, you wouldn’t have got any¬ 
thing? A. No. 



Q. It had to be 25 percent of the winning profits made in 
the numbers business ? A. Yes. 

Q. What, if any, accounts did you keep as manager of 
the Edmonston Street headquarters? A. I didn't keep any. 
Q. Do you know if any accounts were kept by anyone? 

Mr. 0 ’Connell: Objection, hearsay. 

The Court: Did you supervise the keeping of any ac¬ 
counts ? 

The Witness: No, sir, I did not supervise the keeping 
of any accounts. 

• ••••••••• 


Q. Did you turn in any memorandum of any kind or char¬ 
acter of accounts made up and prepared by you? A. No, sir. 

«••••••••• 

313 Q. Now, did there come a time when one of the men 
working for you or under you in the numbers busi¬ 
ness was arrested, Mr. Post? A. There was a time when 
one of the writers covered by my area was arrested. 

• •••••*••* 


314 Q. Can you fix the time approximately? A. I can 
only say it was during ’39-40 or ’40-41, the time he 
was at the Edmonston address. 

Q. Do you recall the name of the individual? A. No. 

Q. What did you do on the occasion of the arrest? A. I 
called Mrs. Nelson. 

Q. Where was the arrest ? A. In the District of Columbia. 

Q. What, if anything, did Mrs. Nelson say when you got 
her on the phone? A. I don’t recall anything particular. 

Q. You called for instructions, did you not? A. No, I just 
called to report to her. 

Q. What was said when you called to report it? 

Mr. P^ord: Object, he has already said nothing was said. 

The Court: Let’s find out. 
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The Witness: I just turned the matter over to her. When 
I called her I had nothing further to do with it. 

• ••••••••• 

Q. What did you call her for? 

• ••••••••• 

315 The Witness: She was my superior. 

• ••••••••• 

Q. Did you receive any prior instructions as to what to 
do in such an instance? A. No, I don’t remember being 
specifically instructed sir, but she was my immediate su¬ 
perior. Who else would I call ? 

Q. Who else was your superior at that time? A. Mr. 
Nelson. 

• •••••••*• 

Q. You worked at the Edmonston Street headquarters as 
long as it remained open, is that right, sir? A. I don’t know 
whether it remained open after I left or not, sir. 

Q. Do you know whether it was closed or joined with any 
other headquarters at any time. A. When I stopped oper¬ 
ating the Edmonston Street address it was my understand¬ 
ing that the entire business of Mr. Nelson was brought to¬ 
gether in one place. 

Q. Who told you that, Mr. Post, if anyone? A. It was 
common knowledge among the men. 

316 Q. Pardon? A. Mr. Nelson told he was closing the 
office and moving it all to some place else. 

Q. What did you do after the office was closed? A. I just 
retained my own individual route after that. 

Q. Do you know where the headquarters were moved to 
then, after that? A. I can’t say exactly. 

Q. Do you recall at the time the Edmonston headquarters 
was closed just what, if anything, Mr. Nowland was doing? 
A. Mr. Nowland’s office was closed as well as mine was. 
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Q. So that there was a simplification of places, or offices? 
A. That is my understanding. 

Q. And what did Mr. Xowland do after his office was 
closed ? A. It was my understanding that his was also closed. 
Mr. O’Connell: Object to what he understood. 

The Court: Yes, direct your answer to -what you know 
and saw. 

By Mr. Fihelly: 

Q., Did he have an office from then on, do you know? A. I 
don’t know for sure, sir. 

Q. Now, you mentioned on occasions when you were at 
the Oates Street address and saw one or more, I be- 

317 lieve you said two of the defendants there. 

Q. What were you doing at the Oates Street ad¬ 
dress on that occasion? A. I was turning in the receipts of 
the previous day. 

Q. And what were the other defendants you referred to 
and mentioned doing there? A. They were doing the same 
thing. 

Q. How often did you turn in receipts at that particular 
address, sir? A. I did it dailv. 

Q. How often did they do it, if you know and saw them? 
A. Dailv also. 

• ••••••••• 

RE-CROSS EXAMINATION 
By Mr. O’Connell: 

Q. Mr. Post, I understood you to say for one year Mr. 
Blight Lee’s route overlapped yours. A. I didn’t say spe¬ 
cifically for one year. I stated it joined mine more or less. 
I saw him often during this work. 

318 Q. You mean it joined it rather than overlapped? 
A. I would say that, yes. 

Q. And when was that, what year? A. Shortly after I 
wont to work for Mr. Nelson. 
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Q. Would you say that was back in 1934 or 5? A. No, I 
only started in ’37, I would say ’38. 

Q. In other words, it was prior to 1940 that you knew of 
Mr. Lee having a route adjoining yours? A. Yes. 

Q. And not any time after 1940? A. I couldn’t say defi¬ 
nitely, no, sir. 

• ••••••••• 

DOROTHY RIDGELY 
then was examined and testified as follows: 

326 Q. How much salary did you receive at the time 
you left the numbers business? A. Forty. 

• ••••••••« 

Q. Do you understand the question? A. Forty-five a week. 

• ••••••••• 

Q. Who paid you your salary at that time? A. Mrs. 
Nowland. 

327 Q. Did this situation ever change? A. Well, dif¬ 
ferent girls who work in the office used to hand out 

the envelopes. 

Q. State, if you recall, which, if any, of the girls paid 
your salary. A. Well, Miss Trent handed them out at times, 
Mrs. McCoy, and quite a few of them. 

Q. How were you paid this salary? A. By cash. 

Q. What were your hours of employement ? A. It was 
various hours. It was governed by the post time on the 
races. 

Q. Who instructed you as to what your hours would be? 
A. Whoever was in charge of the office at the time. Q. I be¬ 
lieve you said you worked at this Richardson address about 
a year? A. That’s right. 

Q. Briefly, what other places have you worked at in the 
numbers business? Just take them one at a time, if such 
be the case. A. I worked at the farm in Ritchie, Maryland. 
I worked at North Beach; Driscoll’s garage. 

*••••«•••• 
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32S The Court: Go ahead. 

The Witness: I worked at a house known as Boot- 
sie’s house in Riverdale. I worked at a house, at Doc 
Brady’s place in Maryland, I don’t know the exact address. 

• •••*••••* 

329 The Witness: I worked at Uncle Billy’s in Cottage 
City. 

By Mr. Hantman: 

Q. What, if any, other places did you work at? A. I think 
that is all of them. 

• ••••••«•• 

Q. Did you ever work at the home of Mr. and Mrs. Now- 
land? A. I did. 

Q. Did you ever w T ork in the home of Mary Hutchinson? 
A. Yes, I did. 

Q. Now, referring to the time that you worked at the 
farm, can you fix the time you were there? A. I started to 
work at the farm in January 1943. 

Q. Whose premises were these? A. Mr. and Mrs. Nel¬ 
son’s. 

Q. Where is the farm located, ma’am? A. In Richie, 
Maryland. 

Q. And wdiere did you w’ork in the numbers business on 
the farm? A. Over the top of the garage. 

Q. Will you describe the place? A. It is a couple of 
rooms, one room, one big room. 

330 Q. Who did you see there ? A. Mr. and Mrs. Nelson 
there. 

Mr. O'Connell: Might w’e have the time fixed, Your 
Honor? It is important. 

Mr. Hantman: The witness has said she worked there 
in January 1943, Your Honor. 

The Court: Very well. 

The Witness: At Mr. and Mrs. Nelson’s, I did. 
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By Mr. Hantman: 

Q. What other persons, if any, did you see work in this 
room over the garage you have mentioned? A. You mean 
in ’43? 

Q. While you were there. A. Well, Mr. and Mrs. Nelson 
there, Shirley McCoy was there, Effie Trent, Mrs. Geary, 
Mrs. Hutchinson, and I have seen Miss Brady there. 

Q. Have you ever seen the defendant Blight Lee there? 
A. Yes, sir, he was there one time. 

• •••••••*• 

Q. What did you see each of these people do? A. Well, 
we were all involved in the numbers, I mean looking 

331 for the number, running the adding machines, tabu¬ 
lating numbers. 

Q. What were you tabulating there? A. Numbers, the 
figures on them, the amount of money on them. 

Q. And did each of the defendants do the same thing 
that you have mentioned? A. No, not all of them. 

Q. Now, will you clear up the record? A. Well, Mr. and 
Mrs. Nelson and Mr. and Mrs. Nowland did not run an add¬ 
ing machine in the office. 

Q. I can barely hear you. A. I say Mr. and Mrs. Nelson 
and Mr. and Mrs. Nowland did not run an adding machine 
in the office. 

Q. Can you explain to the Court and jury just what they 
did? A. They looked up overlooks, and rechecked on rib¬ 
bons if there were any errors. 

Q. What reason, if any did the defendant Nelson give 
for moving the numbers operation to the farm, if you can 
recall? A. The only reason that he gave was that he had 
to put all the offices together because there was something 
crooked going on in the others, and he wanted them all 
together so that his wife could run them. 

332 Q. And did you ever learn from any of the defend¬ 
ants, or any other persons you worked with, how 
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many offices had been consolidated at the farm? A. There 
were three, I think. 

Q. Who gave the orders at the farm? A. Mrs. Nelson. 

Q. How long did this situation continue to exist? A. 
From 1944. 

Q. Do you recall when in 1944? A. October 1944. 

Q. And which, if any, of the other defendants had a simi¬ 
lar position? In other words—do you understand the ques¬ 
tion? A. Yes. 

Q. Will you answer it, please? A. At that time? 

Q. Pardon? A. Do you mean at that time? 

Q. Yes, in October 1944. In other words, when she 
stopped giving orders who, if any of the other persons, took 
over? That is what I am asking. A. Well, Mr. Nelson took 
over for a couple of days, and Blight Lee took over for one 
day, and then eventually it was Mr. and Mrs. Nowland. 

Q. Now, would you give the Court and jury a brief 
333 description of your duties, just what you did in the 
numbers business at any of these offices you have 
described ? A. I ran the adding machine, checked numbers, 
and also kept the books. 

• •••••••• * 


Q. Will you describe the operation at the farm? 

The Court: Not literally; describe the work you were 
doing. 

The Witness: We started off running the amount on the 
numbers. Those ribbons were totaled up, each man’s route 
was totaled up on a machine; then we checked for the num¬ 
bers, and as the hits were accumulated they were handed to 
a girl who put the amount of the hit on a slip. They, in turn, 
were handed to another girl to check to be sure the amount 
of money was right. Then they were handed to a girl who 
wrote the pay-off sheet, and came back and were checked 
again and then entered into a book. The hits were taken off 
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the ribbon and entered in a book, and then they were given 
to whoever was in checking and put in bags, the ribbons. 

• *•••••••• 

Q. What kind of bags, ma’am? A. Brown paper 

334 bags, and the ribbons and pay-off slips were put in 
the bags. 

Q. And was there an occasion when the money was put 
in the bag? A. Yes, if they over-hit then the money went out. 

Q. And which of the defendants had charge of the money? 
A. Well, Mrs. Nelson had charge of it and Mr. Nowland. 

Q. Now, wras there any writing of any kind ever put on 
the outside of these bags? A. Yes, if a man lost during the 
day it was put on his ribbon. 

Q. Will you explain briefly what you mean wflien you say 
if a man '.von or lost ? A. If his route over-hit he lost money. 

Q. You mean if he turned in $50 and had $100 worth of 
hits— 

Mr. Ford: I object. 

Mr. O’Connell: I object. 

The Court: Let the witness answer the question. You 
w’ere asking for illustration. 

Mr. Hantman: I was asking the witness wfliat she meant 
by the symbol put on in red and blue. 

Bv Mr. Hantman: 

Q. Can you explain that ? A. If they turned in $50 

335 w’orth and hit for a hundred, thev lost money. 

Q. And wfliat color of svmbol w’ould that be? A. 

Red. 

Q. And if the reverse w^as true, what w’as the color of the 
symbol then? A. Blue. 

Q. And do you recall the kind of symbol written on the 
outside of the brown paper bag? A. It w'as letters of the 
alphabet. 

Q And which letters, if you recall, were used on the out- 
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side of these brown paper bags ? A. Well, practically every 
letter in the alphabet has been used at various times. 

Q. And were any other combinations of symbols used at 
any time? A. Yes. 

Q. What were they, the other symbols, do you recall? A. 
There was DC, and DL route, MC route; I can’t recall any 
others. 

Q. Now, during your nine years in the numbers business, 
I believe you stated, what were the areas from which the 
work came? A. Virginia, Maryland, and the District. 

Q. What do you recall as being the maximum number of 
routes in any of the numbers offices in which you 

336 worked? A. About 25,1 guess. 

Mr. Ford: I move it be stricken out, she is guess¬ 
ing. 

The Court: Well, it is a colloquialism. 

Give us your best recollection as to the number of routes 
you think there were, the maximum. 

The Witness: About 25. 

By Mr. Hantman: 

* 

Q. And what to the best of your recollection were the mini¬ 
mum number of routes ? A. Nine or eleven. 

Q. And what do you recall as being the maximum number 
of girls who worked in any of the numbers offices in which 
you were employed? A. Around 27. 

Q. And do you recall which office that was in, ma’am? 
A. That was the farm. 

Q. That was at Ritchie, Maryland? A. Yes. 

Q. And do you recall the minimum number of girls who 
may have worked with you in any office, the minimum num¬ 
ber of employees ? A. Around eight. 

Q. And do you recall the office that was in, ma’am? A. 
The Richardson home. 

337 Q. Ma’am? A. The Richardson home in Seat 
Pleasant. 

**••*•***# 
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33S Q. I will show you Government’s Exhibits 1 and 2 
and ask you whether you can identify them. A. Yes, 

I can. 

Q. Will you tell the Court and jury what these two pads 
are? A. They are the pads the numbers were written on. 

Q. Did you use similar pads to these in the numbers 
business? A. Yes. 

Q. How long did you keep the numbers slips after they 
had been tabulated? A. Three days. 

Q. What happened at the end of that time? A. They were 
burned. 

Q. Who burned these slips ? A. Oh, various people at dif¬ 
ferent times burned them. 

Q. Which persons that you recall burned the num- 
339 bers slips which had already been processed? A. 
Well, I have burned them, and Miss Trent burned them. 

• ••••••••• 

(At bench:) 

Mr. Wood: During this witness’ testimony she has de¬ 
scribed certain duties which affect four defendants whom 
Mr. Young and I represent. She testified at one time that 
one in particular, Effie Lou Trent, gave out the payroll or 
the envelopes containing the money. She now says Miss 
Trent burned numbers slips. 

We submit it does not come within the four corners of 
paragraph 2 (i) wherein the Government told you what 
these defendants did, and the substance of that paragraph 
is that they operated adding machines at various numbers 
headquarters. 

We say that the testimony she has already given should 
be stricken. 

The Court: In which particular you say stricken? 

Air. Wood: All testimony that Effie Lou Trent, for in¬ 
stance, destroyed numbers slips. She also said on one occa¬ 
sion that Effie Lou Trent gave out the money. 
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The Court: Is there a question in your mind as to 

340 the time that this occurred, whether it was in 1941, 
when she was first employed, or through the ‘forties, 

or 1950? 

Mr. Wood: I don't know exactlv what time she had in 
mind. I understood Your Honor’s ruling the other day with 
respect to premises, but I think if we are to defend against 
the case properly, we are entitled to know just exactly what 
evidence the Government intended to introduce with respect 
to our defendants. 

The Court: No, a bill of particulars does not go that far. 

This is the Court's ruling, so you will understand: I used 
an expression about a snowball coming down the hill. It 
mav not be the best illustration of what the Court has in 
mind, but it is an apt illustration. 

Now, that snowball may be a little one when it starts, or 
it may be a very big one. As it rolls down the hill, it may 
add to it or it may break up and disintegrate and continue 
on its course, bigger or smaller. 

At some point on this downhill course there is a measured 
course we are all interested in, and the measured course lies 
between October 22, 1948, and October 22. 1951. It. is a 
measured course. 

Xo>v, the ball may roll through that course and continue 
on beyond the course, but for our purposes we are going 
to be interested in those dates. 

341 Xow, the Court has ruled that the bill of particulars 
furnished is adequate, since it covers the period which 

is the real heart of the question, that in the showing which 
the Government now makes of the formation of any alleged 
conspiracy it may be shown in places other than those indi¬ 
cated on the bill of particulars, and the dates and activities. 

It seems to me at the moment, your objection would be 
without any basis, whatever, if it lay within those years 
'48, '49, and '50. And it will also be overruled on the basis 
that the Government may show the activities of each in these 
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prior periods on the theory that you are proving a continu¬ 
ous course of action. But, of course, what we are all going 
to be interested in eventually is what was the action of the 
group, if any. during this measured course of those three 
years. 

Mr. Williams: Your Honor, so we won't have to con¬ 
stantly interpose our objections on all this material that 
goes before the effective date of Title 18, 371, I want to ob¬ 
ject to all testimony she has given. 

The Court: I think you have preserved your point on it. 

Mr. Williams: I have reserved it with respect to each 
witness, but not with this one, and I thought the opportunity 
would come if we come to the bench. 

The Court: I think it would be your position in your 
theory to object to the testimony of any witness, so that I 
clearly understand that you are making that position 
342 clear to me and it applies to all of the defendants. 

Mr. Wood: It is Your Honor’s ruling that we now 
have a blanket objection to what comes in the future? 

The Court: Yes, you do, unless you want to be very spe¬ 
cific on some particular. 

Mr. Williams: In other words, our position, Your Honor, 
is that any evidence of any action of any defendants that 
antedates the effective date of the statute, Title 18, Sec¬ 
tion 371, is objectionable to us as being prior to the time that 
the statute was passed under which these defendants are 
being tried. 

The Court: I understand your position. 

Mr. Williams: So I won’t repeat it, if the Court please. 

(Counsel having returned to the trial table:) 

• *•••••••• 

Q. I want to direct your attention to November 1, 1948, 
and I ask you where you were working in the numbers busi¬ 
ness at that time. A. In the Arcade at North Beach, over 
the Arcade. 
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Q. Do you know whose place the Arcade was? A. Mr. 

Nelson's. 

Q. Where in this Arcade did you work, Ma'am? A. Over 
—upstairs, on the second door, there was a room over the 
Arcade. 

Q. Who was there, that you can recall? Who did 

343 vou see there? A. Well, Mr. and Mrs. Nowland were 
there. Mrs. Nelson was there a few times. Mr. Nel¬ 
son hqs been in and out. Mrs. McCoy, Miss Trent, Mrs. 
Hutchinson, Mrs. Gary, Bob Kirby, Jim Lowry. 

Q. Did you ever see the defendant Elizabeth Brady there? 
A. No. 

Q. Who gave the orders at this place? A. Mr. and Mrs. 
Nowland., 

Q. What did you see each of these persons that you have 
mentioned, do? A. Well, we ran the adding machines, 
checked for the numbers. 

Mr. Ford: We understood that all these defendants did 
these things; that is the way the question was worded. 

The Court: Someone has said a dog can wag its tail and 
express pleasure better than words can describe it. What 
we are interested in, having mentioned certain persons, you 
mean those you mentioned, or do you indicate a number in 
excess of those you mentioned? 

The Witness: Well, all of them didn't do the same thing. 
The Court: You have given us about six names; when 
you used the expression, “all the defendants,” whom do you 
mean? 

The Witness: All the defendants? Did I use that 

344 expression? 

The Court: Mr. Reporter, read the witness’ answer. 
(The last question and answer were read by the reporter.) 
The Court: I will overrule the objection. 

By Mr. Hantman: 

Q. Which of the persons you saw there did you see run¬ 
ning adding machines and checking for the numbers? 
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Mr. Wood: 1 object to the form of the question, in as 
much as it entails the matter that we discussed at the bench. 

The Court: It would be the same ruling. 

Mr. Wood: This is November, 194S. 

The Court: That is clear on the ruling; very definitely 
overruled. You may ask the question. 

By Mr. Hantman: 

Q. Do you understand the pending question? A. Yes. 

Q. Will you answer it, Ma’am? A. Well, Miss Trent and 
Mrs. Gary and Mrs. Hutchinson, Mrs. McCoy, they ran the 
adding machines and checked for the numbers, and Mr. and 
Mrs. Nowland have checked for the numbers. 

Q. I believe you mentioned Mr. and Mrs. Nelson? A. 
Well, at that time at the Arcade, they were just there; I 
mean they didn’t do anything. 

Q. I will come back to that in a moment. You also men¬ 
tioned, I believe, the defendant Lowry and the de- 
345 fendant Kirby. What did you see them do? A. 
What— 

Q. While you were at the Arcade? A. Well, the only 
thing I ever saw them do was bring the work in and set it on 
the table. 

Q. What work are you speaking of, Ma’am? A. The 
numbers. 

Q. You mentioned that you saw the defendant Charles 
E. Nelson and Virginia Madge Nelson there. How often 
did you see them there? A. Very seldom. 

Q. What would they do when they came in to the office? 
A. Nothing, just stand around and talk. 

Q. Can you state whether or not the work was being pro¬ 
cessed at the time ? A. It was 

Q. Did you ever learn of an attempted hold-up while you 
were working at the Arcade? A. I learned of it. 

Q. When did this hold-up take place? 

Mr. O’Connell: Object to that. The question was whether 
she heard about it. 


The Court: She said she had heard; there was no objec¬ 
tion there. Now the question is the time. When did you 
hear it ? 

The Witness: It was either the winter of ’47 or ’4S. 

**#•#•••• * 

340 Q. Who told you about it? A. Well, it was, I was 
sitting in the car at the time when Mr. and Mrs. Now- 
land got in the car and said that someone had tried to hold 
them up. 

Q. What other conversations did you have with them con¬ 
cerning this hold-up? A. Said that Mr. Lowry, if it hadn’t 
of been for him coming down the steps, that they would have 
succeeded. He scared them away. 

• ***#*••*# 


Q. You mentioned steps. What steps were you referring 
to? A. The steps that go into the room over the Arcade. 

Q. That is the office where the numbers are usually pro¬ 
cessed? A. Yes. 

Q. If I might go back for a moment, I want to direct vour 

attention to June ’48—1948, that is. Does the number 376 

have any special significance to you? A. That was the day 

that we had to return to the farm for the one day from the 

Beach. That number hit that day. 

* 

Q. You say when that number hit, you went back to 
347 the farm ? A. Yes, for that one day. 

Q. The farm you speak of is the one at Ritchie, 
Maryland, the Nelson home? A. That’s right. 

Q. What did you do at the farm that day? A. Well, we 
tabulated the numbers. 

Q. Where did you process numbers that one day? A. In 
the basement of Mr. and Mrs. Nelson’s home. 

Q. Who was present there at that time? A. Mrs. Nelson 
was there, Mr. and Mrs. Nowland, Mrs. McCoy, Miss Trent, 
Mrs. Hutchinson, and Mrs. Geary. 
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The Court: What was the last name? 

Mr. Hantman: Mrs. Geary, Mrs. Ruby Geary. 

Q. Did there come a time when you left the numbers office 
at the Arcade, Ma’am? A. Yes, we left there in 1948. 

Q. Do you recall approximately the month of the year? 
A. It was in December. 

348 Q. Where did you go to? A. We went back to 
Richardson’s in Seat Pleasant. 

Q. That is the Richardson home in Seat Pleasant ? A. Yes. 
Q. Did you continue to process numbers and work at the 
Richardson home? A. Yes, we did. 

Q. Where was the work accomplished while you were at 
the Richardson home? A. It was in the basement. 

Q. In the basement? A. Yes. 

Q. Who do you recall seeing there taking part in the num¬ 
bers business? A. Mr. and Mrs. Nowland were there, Mrs. 
Hutchinson, and Mrs. Geary, Mrs. McCoy, Miss Trent, Mr. 
Lowry, and Mr. Kirby. That’s all. You just mean at that 
time, don’t you? 

Q. Did you at any time see Mr. and Mrs. Nelson there dur¬ 
ing that period ? A. They came in one time they were going 
to Florida, to tell us goodbye. 

Q. Was work being processed at that time? A. I don’t 
know whether it was actually being processed right at that 
minute or not, but we were working there. 

Q. Who gave the orders while were working the 

349 numbers business in the basement of the Richardson 
home? A. Mr. and Mrs. Nowland. 

Q. You mentioned seeing Mr. Lowry there. What, if any¬ 
thing, did you see him do there? A. Well, he was 
down, just there, I mean; he used to bring the work in. 

Q. By work, what is it you are referring to, Ma’am? A. 
The numbers. 

Q. What did you see each of the other persons you have 
mentioned do there? A. Well, Mrs. Hutchinson and Mrs. 
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McCoy, and Mrs. Geary—who is the other one—we used to 
run the numbers and check for the number, and Mr. and Mrs. 
Nowland, they just, they looked up overlooks, and Mr.— 
Mr. Nowland didn’t; Mrs. Nowland used to look up overlooks 
and rechecks on errors on the ribbons. 

Q. I meant to ask you this earlier, but I will ask it of you 
now: Did you ever see the defendant Robert Kirby there? 
Mr. Ford: Object as leading. 

The Court: The witness has testified concerning that. 
You may ask that question. I will overrule the objection. 

**•••••••• 

350 Mr. Hantman: I asked the witness if she had ever 
seen defendant Kirby on the premises during that 
period. 

The Court: Very well. 

The Witness: Yes, I have. 

• »•••••••# 

Q. What, if anything, did you ever see the defendant 
Kirby do there? A. I never saw him do anything with the 
numbers. 

Q. Where would the defendant Kirby be? A. He’d be 
upstairs. 

Q. Can you state whether or not that would be at the time 
you girls were in the basement working? A. It would be at 
the time when we were working. 

Q. Who, if anyone, was in Mr. Kirby’s presence upstairs? 
A. Well, I don’t know exactly. I was downstairs. 

Q. Can you state whether or not you ever saw the defend¬ 
ant Lowry and the defendant Kirby at the Richardson home 
at one and the same time ? A. They’ve been there at the same 
time. 

Q. Can you state whether or not there have been occa¬ 
sions when you would see one and not the other? 
A. Yes. 


351 
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Q. How often would you see the defendant Lowry 
on the premises of the Richardson home? A. Well, he was 
there quite frequent, mostly every day; he was off a few 
times. 

Q. Who, if anyone, would be there on the days that 
Lowry would not be there? A. Mr. Kirby. 

Q. How often, if you can recall, would you see the defend¬ 
ant Lowry bring the work down into the basement—the 
numbers work? A. I cannot recall him bringing it down. 

Q. Pardon? A. I can’t recall Mr. Lowry—you said Mr. 
Lowry, didn’t you? 

Q. Yes. A. I can’t recall him bringing the work down. 

Q. I thought you mentioned earlier— 

Mr. Ford: I object to this; it is arguing with the witness. 

The Witness: In the basement, bringing it down—he has 
brought the work—I don’t know—God, I’m all messed up. 

By Mr. Hantman: 

Q. Pardon, Ma’am? 

Mr. Hantman: Would Your Honor indulge me a mo¬ 
ment. 

352 Q. Have you ever seen the defendant Lowry bring 
any numbers work to the Richardson home during 
this period? A. I have. 

Q. Can you state whether or not the defendant Lowry 
has ever worked on any of the numbers work while at the 
Richardson home? A. Yes, he has. 

Q. Can you tell the Court and the ladies and gentlemen of 
the jury how you would get to the Richardson home while 
you were working in the numbers business? A. We would 
be picked up and taken there by—I have ridden with various 
people. 

Q. Can you recall some of the people you have ridden with 
to the Richardson home? A. Well, I’ve ridden with Mr. 
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Nowland, and Mrs. Huchinson, Mrs. Geary, and Mrs. Brown 
—Mrs. Brown used to take me there. 

Q. Who is Mrs. Brown ? A. She’s one of the girls I worked 
with, the woman that I worked with. 

Q. With respect to your method of departure from 

353 the Richardson premises, how would you leave the 
place? A. Well, we’d get in the cars and leave. 

Q. Can you state whether or not the defendant Robert 
Nowland had a car? A. He had a car. 

Q. Have you ever seen his car on the Richardson prem¬ 
ises? A. Yes. 

Q. Can you state whether or not any other defendants 
would be in the vicinity at the time you would generally 
leave the Richardson home at the conclusion of your day’s 
work on the numbers? A. Well, I used to ride in the car 
with a few of them. 

Q. What other defendants, if any, did you see in the vicin¬ 
ity of the Richardson premises at the time you would nor¬ 
mally leave? A. Well, Mr. Lowry or Mr. Kirby. 

Q. Where would they be, Ma’am ? A. Well, as a rule Mr. 
Lowry used to follow us. 

Q. Who, if anyone would be with him in the car? A. 
Some of the girls that worked with us. 

Q. And do you recall what kind of car it was, Ma’am? 
A. No, I don’t. 

Q. What direction would you go in when you left the 
Richardson premises? A. Go out Central Avenue 

354 toward Seat Pleasant. 

Q. And how far would the defendant Lowry follow 
you in his car, if you can recall? A. Well, when he followed 
me he followed me to where I got out in Seat Pleasant on D 
Street. 

Q. Did you ever learn from any of the defendants or the 
defendant Lowry, himself, the reason for his being in the 
vicinity of the Richardson home? A. Well, he was there 
just to follow us home. 
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Mr. O’Connell: Object to that. The question was, did 
she learn it from somebody. 

The Court: Yes, that is the pending question. 

The Witness: I learned it from Mr. and Mrs. Nowland. 
It was just a matter of conversation that he was there to 
follow us when we left. 

Q. Will you tell the Court the substance of the conver¬ 
sation you and the Nowlands had concerning the defendant 
Lowry’s presence at the Richardson home ? A. I didn’t have 
a conversation with Mr. and Mrs. Nowland on that, that was 
just a matter of conversation as a whole in the car that I 
was in. 

Q. What was said, what did you hear said? A. He was 
just there to follow us in the evenings, follow us home. 

Q. While you were working at the Richardson 
355 premises during this period, were any lookout serv¬ 
ices performed by any individuals? A. Yes, there 

was. 

Q. Where were these lookout services performed from? 
A. Be upstairs. 

Q. What persons that you recall performed the function 
of a lookout? A. Margaret Collins. 

Q. Any other persons that you can recall? Who is Mar¬ 
garet Collins, Ma’am? A. She is one of the women I worked 
with. 

Q. Can you state whether or not this lookout would be 
performed while the girls were working in the numbers busi¬ 
ness, while the numbers were being processed? A. Yes, it 
would. 

Q. Were you ever a witness to a robbery committed in the 
yard between the Tea Topper Tavern and the Richardson 
home? A. I was. 

Q. When was that, Ma’am? A. It was in the winter of 
1945. 

Q. Who was present at the time? A. Mr. Nowland, Mrs. 
Nowland. I was there. 


Q. What other persons? A. Mrs. McCoy, Miss Trent was 
there. 

Q. As you can best recall, what happened? A. 

356 1 "Well, two men jumped out of the car and told us to 

stop where we were, and held a gun on us and took 
the bag of monev from Mr. Nowland. 

Q. What was the defendant Robert Nowland doing at the 
time? A. He was getting ready to put in in the trunk of his 
car. 

Q. Put what in the trunk of his car? A. The money. 

Q. What was the money in? A. A sack. 

Q. Can you state whether or not the defendant Lowry 
was in the vicinity at the time? 

Mr. Ford: Object as being leading. 

The Court: I will overrule it if that is the basis. You 
may ask the question. 

The Witness: He wasn't. 

By Mr. Hantman: 

Q. What is the earliest recollection— 

Mr. Ford: Your Honor, I didn’t get the answer. 

The Court: I understood the witness to say he was not, 
is that correct? 

The 'Witness: That’s right. 

By Mr. Hantman: 

Q- What is the earliest recollection you have of seeing 

the defendant Lowry on the premises of the Richard- 

357 son home ? A. It was shortly after the robbery. 

Q. Did you ever attend any Christmas parties 
given at the Tea Topper Tavern? A. Yes, I did. 

Q. Who were these parties generally given by? A. Well, 
they were given by either Mr. and Mrs. Nelson or Mr. and 
Mrs. Nowland. 

Q. And who were the parties given for? A. The girls who 
worked in the office. 








Q. I will ask you whether or not you attended such a 
Christmas party in the year 1948? A I did. 

Q. Who was there at the time? A. Mr. and Mrs. Now- 
land were there, Mrs. McCoy, Mrs. Hutchinson, Mrs. Geary, 
Mr. Kirbv, and Mr. Lowrv. 

Q. I will ask you whether or not any pictures were ever 
taken at this party. A. Pictures were taken at all the parties. 

Mr. Hantman: I will ask that these pictures be marked 
as Government exhibits. 

Mr. O’Connell: Object to these pictures at this time, un¬ 
less it can be shown that they had something to do with the 
conspiracy. 

The Court: Let’s have them marked first. 

358 (Twelve photographs were marked Government 
Exhibits Nos. 8 through 19 for identification.) 

The Court: One thing, Mr. District Attorney, can you 
identify the dates on which you allege the pictures were 
taken, since they are numbered from 8 to 19 consecutively? 

Mr. Hantman: Yes, Your Honor, I asked the witness if 
she attended a party in Christmas 1948. I also asked the 
witness if the pictures were taken at the Christmas party, 
and I believe the answer was that pictures were taken at 
all parties. 

The Court: You asked about a single party, and then 
you asked about all parties, and then you have identified 
for purposes of identification only some twelve pictures 
there. Can you tell us, please, the dates you contend they 
were taken? 

Mr. Hantman: The Government contends these pictures 
were taken Christmas, 1948, Your Honor. 

The Court: Come to the bench. 

(At the bench:) 

The Court: I take it by the proffer of the United States 
Attorney that Christmas 1948 is December 25, 1948, that 
therefore it is clearly within the period that we are 
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concerned with in the indictment, and the association of 
persons alleged to be in the conspiracy is a factor which 
may or may not be an issue of fact. It would appear these 
are relevant. 

Mr. O'Connell: This is highly prejudicial. It shows 
359 that they drink liquor, for one thing, and I think we 
have some members of the jury that wouldn’t look 
with favor on that. We had no opportunity to know that 
this would be offered, and therefore we could not ask the 
prospective jurors the question of whether or not they 
would be prejudiced against any person if they knew that 
person indulged in alcohol. There are some people, and 
possibly some on this jury, who have a violent antipathy 
to those who use alcohol. 

The Court: Any other objection? 

Mr. O’Connell: That is one of the objections. Two, it 
can’t possibly have anything to do with the numbers busi¬ 
ness. It shows the association of people. I could have 
been there, you could have been there. It wouldn’t have 
shown that we had anything to do with the numbers busi¬ 
ness. This is obviously a night Christmas party. If they 
had pictures of numbers machines in operation, and the 
people around numbers headquarters, yes; this is a group 
of people in a public place celebrating the greatest event 
of the year. 

The Court: Do you have any other objection? 

Mr. O’Connell: It is stretching the imagination too far 
to say that because they might have gotten together at a 
social drink at the approach of the Christmas holiday that 
that would in any way tie them in with an acquaintanceship 
that would place them together in the numbers business. 

I say it is wholly objectionable, and especially 
359-a showing them with drinks, which it is obvious from 
the surroundings and the time of the event, and 
everything else, did contain alcohol. I think it is highly 
prejudicial. 
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Mr. Hantman: It might have been Coca-Cola. 

The Court: They will be admitted subject to objection 
of counsel for all defendants. 

Mr. Hantman: May I show them to the jury after they 
are properly identified? There is no objection by the Court 
after they are properly identified? 

Mr. Ford: As I understood it, she hasn’t testified these 
were in December, 1948. 

The Court: The only proffer that has been made has 
been an inquiry of the Court as to when they were taken. 
In view of the state of the record, she has testified that 
there was one specific party at Christmas, and there were 
other parties held at different times on Christmas dates, 
and it became important to know when it was that these 
particular pictures were taken. She has not herself said 
at this point in the record. 

Mr. Williams: I think, Your Honor, it should be dis¬ 
closed at this time where the Government got these pictures, 
because perhaps a motion for suppression is in order. 
We didn’t know that they had these pictures. 

Mr. Fihelly: Do you contend they were taken from the 
defendants! 

360 Mr. Williams: No. 

The Court: Go ahead, gentlemen, and have them 
identified in the proper way. 

Q. (By Mr. Hantman) I show you Government Exhibits 
8 through 19, marked for identification, and ask whether 
you can identify them. A. Do you want me to look at 
all of them? 

Q. Sure, each one. A. The pictures taken at a party. 

The Court: I don’t believe counsel could hear. Could 
we have the question again, and the answer. 

The Witness: These pictures were taken at a party, 
Christmas party. 

The Court: The Court wasn’t clear whether you said 
Christmas parties, being plural, or party, being singular. 
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The Witness: No, just one party. 

The Court: And when were the pictures taken? A. 
Christmas of 1948. 

The Court: And by whom were they taken, if you know? 
The Witness: Effie Lou Trent. 

The Court: Who, please? 

The Witness: Effie Lou Trent. 

The Court: Where did you get the copies of the pictures, 
or where have you seen those copies before? 

361 The Witness: We all got copies of them. 

The Court: From whom did you get the copies? 
The Witness: Miss Trent. 

362 The Court wants to say this to you—I will be 
saying it from time to time, and, as I say, sometimes 

it gets annoying, and it may get repetitious to you—but do 
not permit persons to speak to you concerning the case, do 
not discuss it among yourselves, do not listen to radio 
broadcasts, television broadcasts, concerning the matter, 
if it becomes a subject of comment by broadcasters or 
televisors. 

And from time to time these proceedings may be reported 
in the public press. The press is entitled, like any other 
member of our society, to be present in the trials which 
we conduct in American courts. I don’t know whether you 
are aware of the fact, but if you ever travel abroad, I 
think one of the things that will strike you most forcibly 
is how little information the European press seems to 
have and how great is the information that the American 
newspapers do have. 

And, startling though it is, that we are only about the 
tenth or eleventh largest American city, our press locally 
has probably as good a coverage of news as any 

363 papers you will find in the world. 

Another thing that you may not be aware of, 
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that while most of us think this is not only the political 
capital of America, many of us think it is both the political 
and economic capital of the world, but certainly there is 
no greater coverage of news any place in the world than 
in the District of Columbia. It is truly the nerve center 
of the world, and all sorts of stories go out on public wires 
for local consumption and use throughout the country. 

I want to say to you that if articles appear concerning 
anyone who is on trial, a comment is made which is not 
the subject of evidence in the courtroom, you will under¬ 
stand that that has absolutely nothing to do with this case. 

Though this case may have many witnesses, it is a 
simple matter when we finally resolve it, and anything that 
is said concerning any person on trial before us now, you 
as a jury, and myself as the Court, in dealing in any other 
matter, has absolutely nothing to do with this case. That 
is one of the reasons why the Court keeps saying to you, 
do not read articles concerning the testimony of the case 
itself, or any articles that may appear in any other wise 
that affect any of the persons. 

I have told you repeatedly to keep an open mind. Your 
oath is a very simple one, that you will well and 
364 truly try the issues joined between the Government 
and the defendants here on trial. Obviously, you 
could not well try them if you read articles that had infor¬ 
mation that had nothing to do with the issue, you couldn’t 
truly try them, because you must find facts, and facts 
come from testimony and the evidence given on the witness 
stand. 

Now, the same thing goes about permitting persons to 
talk to you, out of the danger that a statement made, that 
might influence you, is not competent evidence before you, 
not subject to cross examination, and might be damaging, 
hurtful, and prejudicial. 

You can’t, certainly, walk about the city of Washington 
and not see and hear things, but the thought the Court 
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leaves with you is, do not see or hear anything to the 
prejudice of any these defendants on trial. 

I might ask you at this point whether from anything 
you have heard or seen that you would have a prejudice 
now against any of the defendants on trial. Do any of 
the members of the jury panel so have? (No response) 

I hear none, and I continue, that from time to time as 
the matter gets to be of public comment, you may have 
all sorts of things happen. Cranks may call you. Things 
may happen. You may be stopped on the street. Make 
the statement, as I told you before, that you are a member 
of the jury, that you cannot discuss the case, and do keep 
a free and open mind. 

364-a In the event any attempt is made to contact you 
in any wise, report the matter to the Court. 

• ••••••••• 

378 The Court: We are about to rule on it. There 
was an objection. I want to know only the ones the 
Government contends that she did identify. 

Now, for the purpose of the record, the witness having 
said she could not identifv the eight which are covered bv 
the designations 8, 11, 13, 14, 15, 16, 17, and 19, the objec¬ 
tion of the defense will be sustained. 

Those which she identified previously, being four in 
number—9, 10, 12 and 18—will be admitted. 

• ••••••••• 

381 Mr. Williams: Your Honor, you will recall at the 
conclusion of the Government’s opening statement, 
the defendants moved for a mistrial, on the basis that the 
conspiracy statute under which they are being tried was 
not passed until 1948, and the Government in its opening 
statement went into activities going back to 1930. 

At this time I want to call Your Honor’s attention also 
to the fact that the lottery statute, under which these de- 
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fendants are being tried, and which is the end object of 
the conspiracy, was changed in 1938, during the conspiracy, 
so that the penalty was upped on that statute and the 
proof required for violation thereof was made consider¬ 
ably easier by the last sentence, which states that the mere 
possession of slips is prima facie evidence of violation. 

For that reason I would like again to ask Your Honor 
to withdraw^ a juror, on the ground that the Government 
has gone into crimes that the defendants are not charged 
with, and that in the case of both statutes under wdiich 
these defendants are being tried, the penal section has been 
upped during the continuance of the alleged conspiracy. 
The Court: And do all of the counsel for the defense 
join in that motion? 

382 Mr. O’Connell: I do, Your Honor. 

The Court: Is there any counsel who does not? 
Mr. Wood: We do, Your Honor. 

The Court: Everybody does? 

• ••••••••• 

383 The Court: Very well. I will overrule your 
motion. 

Let me ask you, Mr. Williams. Do I understand that 
vour motion is that bv reason of the District Attorney 
bringing in matters relating to a prior statute, with a 
change in the substantive basis in the new statute requiring 
a greater degree of proof, that that is a matter which you 
feel is prejudicial and that it calls for a mistrial? 

Mr. Williams: Yes, sir. 

The Court: There is no question of former jeop- 

384 ardy involved, is there? 

Mr. Williams: I think not. There is no question 
of former jeopardy with respect to my defendants. I 
can’t speak for the others. 

The Court: That the motion for mistrial on that basis 
appears not to have, is what I w'ant to be clear on. 
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You appreciate we have been through three days of trial? 

Mr. Williams: Yes, sir. 

The Court: And the motion comes at this hour, and I 
take it there is no question of jeopardy attaching to that 
type of motion, grounded on prejudicial conduct of the 
District Attorney in stating facts greater than the proof 
will allow. 

Mr. Williams: I don't think Your Honor understood the 
point we made. The first time we moved for mistrial was 
after Mr. Fihellv’s opening statement, and the basis of 
our motion at that time was that he went into matters 
that antedated the conspiracy statute under which these 
defendants are being tried. 

If Your Honor please, I call to your attention at this 
time that not only did he go into matters that antedated 
the conspiracy statute for which these defendants are being 
tried, but he went into matters that antedated the lottery 
statute under which these defendants are being tried, 
because the lottery statute was changed on April 25, 1938. 

The Court: You pointed to what I think you con- 
385 tended was a substantive change in the lottery 
statute. 

Mr. Williams: I think there was a substantive change in 
the lotterv statute. Your Honor. 

The Court: In other words, your conspiracy statute, 
which increased the penalty- 

Mr. Williams: Yes. 

The Court: —did not necessarily increase his averment. 

Mr. Williams: It increased the penalty for the lottery 
statute, if Your Honor please. 

The Court: Yours is the technical motion to withdraw 
a juror and declare a mistrial? 

Mr. Williams: It is, sir. 

The Court: Very well. I will take it under advisement. 

• ••••••••• 


DOROTHY RIDGELY 

resumed the stand and was examined and testified further 
as follows: 

•••••••••# 

386 Q. (By Mr. Hantman) All right, I will show you 
these one at a time. I show you Government Ex¬ 
hibit 9 and ask you to identify the persons therein. A. 
Well, I am in it, Margaret Hoffman, June Canter, Mr. 
Nowland, Shirley McCoy. 

387 The Witness: Mary Richardson, Ruby Geary, 
Doris Walker. That is all. 

Q. I show you Government Exhibit 10 and ask you to 
identify the persons shown therein. A. Jean Walker, Mr. 
Nowland, Margaret Hoffman, Elsie Boltz and myself. 

Q. I show you Government Exhibit No. 12 and ask you 
to identify the persons therein. A. Mrs. Nowland, Mr. 
Lowry, Shirley McCoy, Mrs. Nowland and myself. 

Q. I show you Government Exhibit 18 and ask you to do 
likewise. A. Mr. Kirby and myself. 

Mr. Hantman: Witli the Court’s permission, and if there 
is no objection of counsel, I would like to show these to 
the jury, if I may. 

The Court: You may show them to the jury. 

(Thereupon the exhibits were passed among the jury.) 
Q. (By Mr. Hantman) Now, I believe you stated yester¬ 
day that the defendant Lowry worked on numbers in the 
Richardson home. 

Can you state where in the Richardson home Mr. Lowry 
worked on these numbers? A. Well, he checked with the 
number upstairs. 

388 Q. Can you state whether or not the defendant 
Lowry had a symbol. A. He had a symbol, 0. 
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Q. And how often do you recall the defendant Lowry 
worked on the numbers in the Richardson home in Decem¬ 
ber 1948? A. I can’t recall how often. 

Q. Can you characterize it as many or few? A. It was 
few. 

Q. And can you state whether or not on any of these 
occasions he brought the completed work downstairs to 
where you girls were working in the basement? A. I am 
not positive. 

Q. You stated yesterday also, I believe, you had seen 
both the defendants Lowry and Kirby bring numbers work 
to the Richardson home? A. Xo, I didn’t. 

Q. Pardon? A. I never seen Kirby bring numbers to 
the Richardson home. 

• ••••••••• 

389 Q. How often do you see the defendants Lowry 
and Kirbv bring numbers to the Arcade? A. Thev 

brought them there quite often. 

Q. When did you leave the Richardson home when you 
were working in the numbers business? A. What do you 
mean? When we moved? 

• ••••••••• 

The Witness: We left the Richardson home and went to 
the Arcade in North Beach in August ’47. 

• ••••••••• 

390 Q. We were talking about that period when you 
were at the Richardson home in 1948. 

When did you leave the Richardson home? A. In 1949. 
Q. Do you recall the month? A. It was sometime in May. 
Q. Where did you go? A. To Mr. and Mrs. Nowland’s 
home. 

Q. And can you state whether or not the entire numbers 
system was transferred to the Xowland home, I mean how 
long a period of time it was? 
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Can you state where the Nowland home is located? A. 
Some place in Alexandria. 

Q. Who did you see there? A. I saw Mr. and Mrs. Now¬ 
land there, and Shirley McCoy, Effie Trent, Mrs. Hutchin¬ 
son, and Jim Lowry. 

Q. Who gave the orders at this place? A. Mr. and Mrs. 
Nowland. 

Q. What, if anything, did you see each of the persons 
you have named do? A. Well, we ran—do you want 
individuals? 

Q. Yes, if you don’t mind. A. Mrs. McCoy was running 
numbers, running the adding machine for overlook; 
391 so did Miss Trent, Mrs. Geary and Mrs. Hutchinson. 

• ••••••••• 

393 Q. (By Mr. Hantman) You were stating what 

394 each of the defendants you saw at the Nowland home 
were doing. 

Will you continue with that, please? A. Mrs. Nowland 
checked the overlooks and checked the numbers. 

Mr. Nowland would check for the numbers and so would 
Mr. Lowrv. 

Q. How did the girls get to the Nowland home in Vir¬ 
ginia, if you know? A. We were picked up and taken there 
in cars. 

Q. And where were you picked up? A. I was picked up 
in Seat Pleasant by Mrs. Hutchinson and taken there. 

Q. How many other girls would be with you, if any? 
A. Oh, four or five. 

Q. And where in Seat Pleasant •would you be picked up? 
A. In front of Mrs. Hutchinson’s house. 

Q. How did you go from your home in Seat Pleasant 
to the Nowland home in Virginia, if you know? A. We 
went through the District. 

Q. How many girls, if you can recall, worked at the 
Nowland home in Virginia in the numbers business? A. 
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I can’t recall how many. I would have to go down the 
list and count them. 

Q. Pardon? I didn’J.hear that. A. I said I can’t recall 
how many. 

395 Q. Can you tell us, if you can recall, how many 
adding machines were at the Nowland home in Vir¬ 
ginia? A. No, I can’t. 

Q. And will you tell us what happened in the event an 
adding machine would break down? A. Well, it would 
be fixed. 

Q. State, if you can recall, who would fix them. A. I 
don’t know. 

• ••••••••• 

Q. Who would bring the numbers work to the Nowland 
home in Virginia? 

• •«••••••• 

396 Q. Who brought the numbers business to the 
Nowland home in Virginia? A. I brought part of 

it, part of it in the car I went in. 

Q. IIow would the numbers work be carried, if you now? 
A. In bags. 

Q. What kind of bags? A. Paper bags of any kind, or 
wrapped up in newspaper. 

Q. How often would the numbers work be transported 
to the Nowland home? A. Every day we worked there. 

Q. Can you state whether or not if at any time anybody 
other than you and Mrs. Hutchinson transported numbers 
to the Nowland home? A. I haven’t seen them transport¬ 
ing numbers to the Nowland home. 

• ••••••••• 

397 Q. Who carried the numbers out from the Now¬ 
land home? A. I don’t know. 

Q. How was it carried out, if you know? A. Well, it 
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was put in bags when I was there, but I was gone when 
the work left. 

398 Q. Who put the numbers w’ork in bags, if you 
recall? A. I am not sure whether it was Mr. or 

Mrs. Nowland at this time. 

Mr. O’Connell: I move that the answer be stricken out, 
if she wasn’t there, she didn’t see anyone. 

The Court: The weight will be for the jury. It may 
stand. 

Q. (By Mr. Hantman) When, if you recall, did you leave 
the Nowland home? A. We worked there three or four 
weeks; sometime in June 1949. 

Q. Can you tell the Court and jury where the numbers 
operation was moved to after you left the Nowland home? 
A. We went back to Richardson’s for a short time, and 
from there we went to Mrs. Hutchinson in Seat Pleasant. 

Q. Can you fix the time the numbers business was moved 
to the Hutchinson home in Seat Pleasant, ma’am? A. We 
were there the last part of June. 

Mr. Hantman: Before I proceed with that, Your Honor, 
may I go back and ask one or two other questions that 
come to me? 

Q. (By Air. Hantman) Can you state whether or not 
anyone other than Mrs. Hutchinson drove the girls to the 
Nowland home in Virginia? A. Mr. Lowry used to 

399 pick up a couple of girls and bring them in. 

• ••••••••• 

Q. Who did you see at the Hutchinson home in Seat 
Pleasant, Maryland, when you worked there in the numbers 
business in June 1949? A. Mr. and Mrs. Nowland were 
there, Airs. Hutchinson, Airs. AIcCoy, Aliss Trent, Airs. 
Geary; I can’t remember them all. 

Q. Who gave the orders at the Hutchinson home with 
respect to the numbers business? A. Air. and Airs. 
Nowland. 
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Q. What, if anything, did you see each of the persons 
you named do? A. Well, Mrs. McCoy- 

• *•••*•••• 

The Witness: Mrs. McCoy and Mrs. Geary, Mrs. 
400 Hutchinson ran adding machines and checked for 
overlooks. Mrs. Nowland checked for the numbers 
and checked for overlooks. 

*••••••••• 


Q. How many girls do you recall roughly as being at 
the Hutchinson home at Seat Pleasant? A. About 14 or 
15 girls, I imagine. 

Q. And how many adding machines, roughly, do you 
recall seeing at the Hutchinson home in Seat Pleasant when 
you were in the numbers business? A. I couldn’t say. 

Q. Can you state whether or not there was an adding 
machine for each girl working in the premises? A. I am 
not sure of that either. 

Q. Who brought the work to the Hutchinson home in 
Seat Pleasant during this period? A. That I don’t know. 

Q. Do you know how the work was brought in? A. No. 

*•**••••«« 

Q. Who carried the work out of the Hutchinson 
401 home? A. I don’t know that, either. 

Q. When, if you recall, did you leave the Hutchin¬ 
son home? A. We left; I am not sure, sometime, I guess 
it was in July. 

Q. What year? A. 1949. 

Q. Pardon? A. Sometime in July 1949. 

Q. Where did you go to from the Hutchinson home? A. 
Back to Richardsons. 

Q. Wliere at the Hutchinson home did you work the 
numbers business during this period? A. In the basement. 

Q. And who do you recall seeing there during this period 
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of time? A. Well, Mr. and Mrs. Nowland, Mrs. McCoy, 
Mrs. Hutchinson, Mrs. Geary and Mr. Lowry. 

Q. And who gave the orders at the Richardson home 
during this period. A. Mr. and Mrs. Nowland. 

Q. What do you recall of the persons you have named 
doing during this period at the Richardson home? A. Run¬ 
ning adding machines and checking numbers. 

402 Q. Will you take them one at a time? A. Mrs. 
Geary, Mrs. Hutchinson ran for numbers. 

• •*••••••• 

Q. Will you continue, please? What did you see each 
of the persons you have named do ? A. Mrs. McCoy would 
check for overlooks and recheck errors, and so would 
Mrs. Nowland; and we would all check for the numbers. 

• •••••••• 

Q. What, if anything, did you see the defendant Lowry 
do? A. At that time I can’t remember. 

*••••••••• 

403 Q. Who brought the numbers work into the Rich¬ 
ardson home during this period? A. If I had seen 

it, I don’t know. 

«••••••••• 

Q. Do you know who carried the numbers work out of 
the Richardson home during this period? A. Mr. Nowland 
would carry it out. 

Q. How? A. In a brown paper bag. 

Q. How often would Mr. Nowland carry numbers work 
out during this period? A. Practically every day. 

Q. Did this situation ever change? A. I carried them 
upstairs and put them in the car myself. 

Q. Can you state whether or not to your knowledge any 
of the other persons carried numbers out of the Richardson 
home during this period? A. I can’t remember that. 
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Q. Did you ever see any of the defendants in the vicinity 
of the Ritchie Service Station at Seat Pleasant, 

404 Maryland? A. I have seen Mr. and Mrs. Nowland 
there. 

The Court: May we have the time fixed? 

Mr. Hantman: Yes. 

Q. (By Mr. Hantman) When did you see these people? 
A. I don’t know the exact date; it was sometime in 1950. 

Q. Now, will you continue and indicate which of the de¬ 
fendants, if any, you saw in the vicinity of the Ritchie 
Service Station? A. Mrs. Hutchinson and Miss Trent. 

Q. And where were you at the time? A. I was sitting 
in the car. 

Q. And whose car was that, ma’am? A. Sometimes it 
might be Mrs. Hutchinson’s car, and sometimes it might 
be Mr. Richardson’s car. 

Q. Can you tell us briefly what happened when you saw 
them there? A. We used to wait for Mr. and Mrs. Now¬ 
land. They used to leave their car at the garage, and 
we went down and picked them up there. 

Q. Where would you go from there? A. As a rule we 
went to Mr. Richardson’s home. 

405 Q. How often did this occur? A. I can’t remem¬ 
ber how often it occurred. 

Q. Now, at any of the places we have been discussing, 
can you state whether or not you have ever seen any safes? 
A. Yes. 

Q. Can you give us some brief description, what the safe 
looked alike? A. Well, it was about six foot tall, four 
feet wide, and had a lot of shelves in it. 

Q. Can you state which of the defendants had access to 
these safes in any place you can recall? A. Well, Mr. 
Nowland had access to the safe in the Richardson home; 
Mrs. Nelson had access to the safe on the farm. 

Q. Did you ever see any of the defendants put anything 
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into or take anything out of these safes? A. Well, the 
work was put into the safe. 

Q. Who, if you recall, put work in the safe? A. They 
all did, I guess. Mrs. Nowland put work in the safe, Miss 
Trent, Mrs. Hutchinson, and put the adding machine in 
the safe; everything went in there. 

Q. Can you describe briefly the bookkeeping duties you 
indicated you had when working in the numbers business? 
A. I just made entries of the different numbers in the book. 

Q. Can you state whether or not you at any time 

406 took off entries from the books onto other pieces of 
paper? A. Yes, I used to have a white slip of paper 

and there was a carbon copy of it. 

Q. And can you describe briefly to the Court and jury 
the kind of entries you would take off those books ? A. The 
cash hits for the day, the overlooks, whether they won or 
lost. 

Q. What, if anything, would you do with that informa¬ 
tion you took off the books onto another piece of paper? 
A. I would hand it to Mrs. Nowland. 

Q. And do you recall any time that you gave this infor¬ 
mation to other defendants? A. I did the same thing 
when I worked under Mrs. Nelson. 

Q. And state whether or not you ever gave the entries 
to Mrs. Nelson. A. I did. 

Q. And what is your best recollection of the frequency 
of this? A. Well, it was in 1950; I can’t recall exactly, 
I can’t exactly tell you the date because I didn’t see the 
books every day. 

Q. Are you familiar wdth the location of Mr. Main’s 
Grocery Store in Seat Pleasant, Maryland. A. I am. 

407 Q. Where is it located? A. On- 

Q. (Interposing) Well, the general area; we don't 
have to have the street and number. A. It is in Seat 
Pleasant close to- 


Q. Did you on any occasion see any of the defendants 


take any numbers into Mr. Main’s store or take any work 
out of Mr. Main’s store? 

Mr. Reilly: Just a minute, I suppose be means any of 
the defendants named, otherwise it is too inclusive. 

The Court: Any of the defendants named. 

Mr. Hantman: Yes. 

The Witness: I am not sure. 

• ••••••••• 

Q. What was the name or names of the organizations you 
worked for in the numbers business? A. Charles E. Nelson 
and Associates, and Robert Nowland and Associates. 

Q. While the Nowlands were associated in the 

408 numbers business, and I am speaking now of Robert 
L. and Mary C. Nowland, did you ever learn from 

either of them that they actually owned or ran the numbers 

business? A. I understood that anything- 

Mr. Wood: We object to what she understood. 

The Court: The question is, had she ever asked those 
particular defendants. 

Q. (By Mr. Hantman) Did you learn it from them? A. I 
never asked them. 

Q. Did they ever tell you? A. It was just talk. 

Q. Were you present when they made any statements? 

A. I understand that all orders- 

Mr. Wood: We object to what she understood. 

The Court: Yes, the statement of the witness that she 
understood is not responsive. 

Q. (By Mr. Hantman) Did you ever hear defendant 
Robert Nowland or Mary C. Nowland make a statement 
at any time as to who owned or operated the numbers 
business? A. They said the orders came from Mrs. Nelson. 
Mr. Allder: I object to that. 

The Court: Who are you speaking of ? 

The Witness: Mrs. Nowland, that the orders came 

409 through Mrs. Nelson. 
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Q. Do you know whose responsibility it was to pass upon 
raises for any of the employees in the numbers business! 
A. Mrs. Nelson. 

Q. Where did you go to, if at all, when you left the 
Richardson home in 1950? A. In June 1950? 

Q. Yes. A. I was fired. 

Q. Now t , who told you you were fired? A. Mrs. Canter. 

Q. Who was Mrs. Canter? A. She w'as one of the girls 
I worked with. 

Q. What, if anything, did you do about it? A. I didn’t 
believe her. I went to work the same as always on Monday 
to find out why I was fired. 

Q. Where did you go on the following Monday? 
410 A. To Mrs. Hutchinson’s home. 

Q. And who, if anyone, did you see there? A. I 
saw Mrs. Nowland, Mr. Nowland, Mrs. McCoy, Mrs. 
Hutchinson. 

Q. Now, will you tell us the substance of the conversation, 
if any, you had with any of these defendants ? A. I asked 
Mrs. Nowland why I was fired, and she said she had 
absolutely nothing to do with the firing of the girls, she 
didn’t pick the girls to be fired. 

Q. Can you state whether or not she at any time indi¬ 
cated whose responsibility it was for the firing of the 
girls? A. It was Mrs. Nelson’s responsibility. 

Q. What other conversation, if any you can recall, took 
place? A. That is all. 

Q. Can you state whether or not there was any conversa¬ 
tion with respect to suggesting to you to take this up with 
Mr. or Mrs. Nelson? A. She told us to go and see them 
if we wanted to know- or get any further information 
about it, that we would have to call Mrs. Nelson. 

Q. And what, if anything, did you do about that situa¬ 
tion? A. I vrent down to see her. 

And when was this, ma’am? A. I guess about a 
week or so after I was fired. 


411 
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Q. This was still in June, 1950, was it! A. It could 
have been the first of July. I was fired the 24th day of 
June. 

Q. Where did you go! A. I went to Mr. and Mrs. 
Nelson’s home. 

Q. Who was present! A. Mrs. Nelson. 

Q. What was the substance of the conversation you had 
with Mr. and Mrs. Nelson! A. They explained to me that 
they let the girls they thought couldn’t stand up to the 
business, they had to be let go. There wasn’t any partic¬ 
ular reason, I think, but they had to take it back themselves 
because they had lost so much money they had to take it 
back. 


• «•••••••• 

412, Q. (By Mr. Hantman) Can you state whether or 
not any other girls were fired at the time you were 
in June 1950! A. There were six of them. 

Q. What, if anything, did you receive while you were 
at the Nelson home in June 1950! A. Nothing. 

Q. Can you state whether or not any of the work you 
did was BL work! A. It was. 

Q. State whether or not you are the mother of five 
children. A. I am. 

413 Mr. Fihelly: Your Honor, we will have several 
witnesses similar to this girl here who worked at 

various headquarters. 

To save unnecessary interruption I come to the bench 
at this time to call these facts to Your Honor’s attention; 
I read this morning the cross-examination of the witnesses, 
and I read what Your Honor also said with respect to 
incrimination. I feel that any question that is asked by 
counsel with respect to what happened in the grand 

414 jury is improper. They filed a motion to inspect 
the grand jury minutes, which was denied. 
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The Court: I have been a little careful on that; most 

of the questions at the grand jury are put through- 

Mr. O’Connell: What was said. 

The Court: That’s right, and as to coercion, and so 
forth. What is your point? 

Mr. Fihelly: They filed a motion. 

The Court: And that was denied. 

Mr. Fihelly: And they are now doing by indirection what 
they can’t do directly. 

Mr. O’Connell: Absurd. 

The Court: The only thing I can say is that you call 
these things to the Court’s attention when they occur. 

Mr. O’Connell: Let me say that the veil of secrecy of 

the grand jury is lifted when the indictment is returned- 

The Court: Anything else? 

Mr. Fihelly: No. 

Mr. O’Connell: I would like to inquire if the appre¬ 
hension Mr. Fihelly just stated is based on the testimony 
of this witness? 

The Court: No. It is vour cross-examination. 

• ••••••••• 

415 Cross-examination 

Q. (By Mr. O’Connell) How old are you, young 
lady? A. Thirty-one. 

Q. Are you married? A. I am. 

Q. WTiat is your married name? A. Dorothy Ridgely. 
Q. And in recent times your name was Dorothy Moran, 
is that right? A. That’s right. 

• ••••••••* 

Q. Now, you stated that you went to somebody, in con¬ 
nection with what you have testified here, and asked for 
a job, is that right. A. That is right. 

Q. When was that? A. In 1941. 

Q. And in response to your request you secured a posi¬ 
tion, is that right? A. That’s right. 


264 


Q. At the time you were selected for that position you 
were out of work? A. I was. 

416 Q. Right? From 1941 to 1950, according to your 
; own statement, you worked in the numbers business, 

is that right? A. I did. 

Q. Now, do you have any personal animosity toward any 
of the defendants whose names vou have mentioned? A. 
No. 

Q. \ ou have no feeling of animosity toward them, have 
you? A. No. 

Q. Your relationship with them was one of friend¬ 
liness- A. (Interposing) That’s right. 

Q. (Continuing) —through vour association, was it not? 
A. Yes. 

Q. And do you have a feeling of affection for them as 
friends? That is, I mean those people whose names you 
mentioned? A. I do. 

Q- Now, can you tell us from your position as an active 

participant in the story you have just related to us, whether 

or not any inducement was offered to vou to induce vou 

• * 

to turn on these people and testify against them, the people 
you now say you have an affection for? 

Mr. Hantman: I object to the form of counsel’s question. 
The Court: Overruled. 

417 The Witness: No. 

•••••••••• 

420 Q. Then when you said you were at a Christmas 
party in 1950. that was incorrect, wasn’t it? A. I 
guess it was, I wasn’t there. 

Q. I am not asking you to guess, I am asking you to 
give us your best recollection, and I am trying to refresh 
it: when you said you were at a Christmas party in 1950, 
that was not true? A. That was not true; I wasn’t there. 

**•••••••# 

425 Q. Did anvbodv instruct vou to omit from vour 

* * 

426 testimony the names of any of the participants in 
this enterprise? A. No. 
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Q. Who are now waiting to testify ? Strike that. 

You have talked to other of the young ladies who are 
to be called as witnesses in the prosecution of this case, 
haven’t you? A. Certainlv I have talked to them. 

Q. You have been associating with them in the hall? 
A. That’s right. 

Q. And you have all discussed whether or not you took 
the proper course in testifying for the Government, haven’t 
you? A. Well, we all thought we were doing right. 

Q. By doing right you mean you were saving your own 
skin to avoid prosecution? A. That’s right. 

Q. And that is your idea of doing right? A. After all 
I have five children to think about, and nobody else- 

• #••••••• • 

45S Q. Your present husband, Mrs. Ridgely, up to 
recent times, was a bookmaker, was he not? A. I re¬ 
fuse to answer that question. 

Q. On what grounds? A. That I don’t have to testify. 

The Court: Just a minute. Let the Court instruct the 
witness. 

Madam, as a wife you are not under any legal obligation 
to disclose anything of a confidential relationship that 
occurs between you and your husband. 

Mr. O’Connell: Might the witness also be advised 
459 that her testimony is not compellable, but if she sees 
fit to speak, it is admissible? 

The Court: I don’t get your point. The Court has ruled 
in the matter, Mr. O’Connell. You are asking the wife to 
tell you something, whether something is true or not, talk¬ 
ing about her husband. The Court has ruled. 

Mr. O’Connell: I will ask Your Honor, before- 

The Court: No, no. There is a ruling. Go ahead with 
your question. 

Q. (By Mr. O’Connell) I will propound this question, 
and if you wish to, you may seek refuge in that refusal. 
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The Court: No. You have a definite ruling of the Court 
that a wife does not have to disclose anything of a con¬ 
fidential nature between her and her husband. 

Mr. O'Connell: May I suggest this, most respectfully, 
that her testimony is not compellable; but if she sees fit 
to answer, she may do so? 

The Court: Xo, no. The confidence is a situation be¬ 
tween the two of them. It isn’t her privilege alone, but 
we are talking now about her husband’s privilege as well. 

Mr. Fihelly: And on that same situation, I think the 
jury should be told it is not a refuge, Your Honor. 

Mr. Ford: I want to object to the instruction asked by 
Mr. Fihelly; and, on behalf of my clients, I think 
460 Your Honor’s ruling is complete and sufficient and 
needs no addition, as suggested by Mr. Fihelly. 

The Court: Let us be clear on it, ladies and gentlemen. 
There are certain situations of confidential relationship 
which, in the interest of public policy, the law deems most 
feasible to respect rather than insist on disclosure. There 
is such a relationship between a lawyer and his client. The 
same is true of a confessor and a priest; and the same is 
true of man and wife. 

Now, go ahead, Mr. O’Connell. 

• ••••••••• 

Cross Examination 

466 Q. (By Mr. Ford) Mrs. Ridglev, I believe you testi¬ 
fied this morning there was a time when you were 

working in Virginia at the Nowland’s house. Is that right? 
A. Yes. 

Q. And I understood you to say that was in May, 1949? 
A. That is right. 

Q. And that you moved out of there in June? A. Yes. 

Q. When you were in Virginia—and speaking now of 
about the same time, which would be May or June 

467 of 1949—at this time vou said vou were working in 


Nowland’s house, that is the time I am going to talk 
about now. Right? A. Yes. 

Q. In Virginia. A. Yes. 

Q. And at that time or at that place, did you ever see 
the defendant Lowry over there? A. I did. 

Q. And did you ever see him do anything that was wrong 
A. What do you mean, ‘‘wrong”? 

Q. A violation of the law. Oh, excuse me. Well, let us 
see about this. If you saw him driving some girls in a car, 
you don’t think that is wrong, do you? A. No. 

Q. That is one of the things I mean as not being wrong. 

Right?-In answer to your question about what I mean 

about being “wrong.” 

So that all you saw r Lowry doing was that he was in a 
car driving some girls? A. I have never seen him in a car 
driving some of the girls. 

Q. This morning didn’t you testify the defendant 
46S Lowry drove some girls in Virginia? A. I did not 
testify I saw him. 

Q. What did you say ? A. I said that he drove them. It 
was known that he did, and he picked them up. But I 
didn’t see him. 

Q. That is what I want to get at. You didn’t see him? 
A. Correct. 

Q. And yet you testified he did drive the girls, but you 
didn’t see him. Is that right? A. That is right. 

Q. So that when you said you saw the defendant Lowry, 
you are reciting what somebody else told you but which you 
did not see yourself. Is that right? A. That is correct. 

Mr. Ford: At this point, Your Honor, I move that that 
testimony of this witness this morning that Lowry drove 
girls in Virginia, be stricken out, as hearsay. 

The Court: I am going to say to the jury that the com¬ 
petency of the testimony of a witness of course is the infor¬ 
mation which the witness has himself or herself, from what 
he has seen or from what one of the defendants on trial 
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may have said, or under certain conditions what others may 
have said. 

But if the testimony this morning was—and yours is the 
sole recollection that governs—if the testimony was 
469 that she saw Mr. Lowry driving girls to the premises, 
and her testimony today on cross-examination is that 
she only heard that, that would be hearsay testimony and it 
would be incompetent and, had it been objected to, it would 
have been ruled out. 

• ••••••••• 


Cross Examination 

Q. (By Mr. Allder) Mrs. Ridgely, you testified that 
November 1, 1948, you saw Kirby down at the Arcade at 
North Beach. Is that correct. A. That is right. 

Q. You testified to that yesterday i A. Yes. 

Q. And that is the correct date, is it, November 1, 1948f 
A. Approximately. 

Q. Well, what date is it? A. Well, he was there some¬ 
time in 1948. 

Q. Why did you pick out the date of November 1, 
470 1948, yesterday. A. I didn’t pick that date. 

You didn’t testify to that date yesterday? A. No. 

Q: You are positive of that? A. I am quite positive of it. 

Q. That November 1, 1948, wasn’t mentioned at all? 
A. I don’t think November 1 was. 

Q. What date did you mention? A. It was November of 
1948. 

Q. So, you mentioned the whole month? A. If I remem¬ 
ber. I can’t remember any date mentioned in connection 
with Mr. Kirby. I was asked if I had seen Mr. Kirby at the 
Arcade at North Beach. 

Q. Well, what was your answer to that question? A. And 
I said Yes. 
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Q. When was it you saw him? A. Well, it was during the 
year of 1948. 

Q. Can’t you give us anything more definite than that? 
A. No, I can’t. 1 have no absolute date. 

Q. So the best you can tell us is that it was sometime 
during 1948? Is that it? A. Yes. 

Q. Could it have been 1947 or 1946? A. I can’t 
471 remember. 

Q. What makes you so sure it was during the year 
1948, then? A. Because we were at the beach then, and we 
weren’t there in 1946. 

Q. You kept no records of dates at all? A. No, only in 
my mind. 

Q. So everything you are telling us is from what you 
recollect now? A. That is right. 

Q. Nothing was ever marked down concerning the dates? 
A. No. 

Q. And I think you testified that when you were working 
in the Richardson house, in the basement, that you saw' 
Kirby there, but you never saw him doing anything except 
that he was upstairs and w r as never down in the basement ? 
Is that correct? A. That is correct. 

• ••••••••• 

479 Q. (By Mr. Ford) So that you didn’t understand 
the question Mr. Hantman asked you. Is that right? 
You misunderstood it—let us put it that way. A. I under¬ 
stood the question he asked me, yes. 

Q. Did you understand it or misunderstand it? A. I 
understood it. 

Q. Where was the misunderstanding you just spoke 
about—in the question or in your answer? Will you tell 
me? Where was the misunderstanding? A. Mr. Hantman 
asked me where I was working November 1, 1948. I 
answered that correctly. That is correct. 
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But the question I thought he was referring to when he 
was asking about the people who were there, I thought he 
meant during 194S, not at that exact date. He asked me 
who was working at the Arcade, who was in the Arcade. 

Q. See if there is anything in there where he or anyone 
else said “during 1948.” If it is there, you just tell me. 
Just feel at liberty to read it (handing transcript to the wit¬ 
ness).! A. He asked me a half dozen questions after that 
one. 

Q. Let me ask you this: Since the time yesterday when 
Mr. Hantman directed your attention to November 1, 1948, 
since that time have you found out that on that day Mr. 

Kirby was acting as a detective sergeant on the 
480 Homicide Squad, and hence you must have been mis¬ 
taken and had better announce another date, because 
he had an alibi for that date? A. No. I haven’t even given 
it any thought, to tell you the truth. 


483 Q. (By Mr. Hantman) With whom did you play 
the numbers, when you indicated you hit it twice in a 
two-weeks period, one dollar each week? A. Mrs. Nowland. 
Q. Who paid you the winnings? A. Mr. Nowland. 

• ••••••••• 


HELEN LORRAINE BROWN, 

called as a witness by counsel for the United States, and 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Wadden) Would you state your full name, 
please, and present address? A. Helen Lorraine Brown, 
584S Rollins Avenue, Seat Pleasant, Maryland. 

• ••••••••• 



484 Q. Mrs. Brown, I would like to ask you to identify 
the defendants in this case. If you would like to 

stand up so you can see them, please-any of the defend¬ 

ants you know in this case. A. Shirley McCoy, Effie Trent, 
Ruby Geary, Mary Hutchinson, Mr. and Mrs. Nowland, 
Billy McWilliams, Bertha McWilliams, Madge Nelson, Mrs. 
Brady, Jim Humphrey, James Lowry and Robert Kirby; 
and I have seen Inspector Bullock, but I don't know him 
personally. 

• ••••**••* 

485 Q. Would you please look at the table lined up 
directly behind the counter here and see if you see any 

defendant seated at the table that you know. A. Charles 
Nelson. 

Q. Mrs. Brown, when did you first meet Mrs. Nelson? 
A. In June of 1944. 

Q. And what were the circumstances under which you 
met her, and where? A. Well, I went to work for Mrs. 
Nelson in June of 1944, and I met her at the farmhouse at 
Ritchie. 

Q. And when you speak of the farmhouse at Ritchie, are 
you speaking of the farm owned by Mr. and Mrs. Nelson? 
A. That is right. 

Q. How long did you work at the farm at Ritchie, 

486 Maryland? Over what period of time? A. From 
about, well, June, 1944, when I went to work there, 

until either late October or the early part of November, 
1944. 

Q. And in exactly what kind of place did you work? 
What type of building? A. It was a garage, and we worked 
in the upstairs part of the garage. 

Q. And could you describe the equipment, if any, that was 
in this room? A. Well, there were tables with electric out- 


lets. There were adding machines, and two or three large 
safes. 

Q. What time did you generally report to work during 
this period? A. Well, it was always in the early afternoon. 
There was various hours. It could have been anywheres 
from 1:30 to 2:30, 3:30. 

Q. And how did you get to work? A. Well, when I first 
went to work there, I would ride in a car with a particular 
driver, a girl that was supposed to drive the car. 

Q. And do you remember who that driver was when vou 
first went to work? A. Well, it was either Ruby Geary or 
Elsie Voltz. I don’t remember which one I rode with at that 
time. 

Q. What were vour specific duties while you were 
487 working at the farm? A. Well, I was an adding 
machine operator — tabulator, I guess you would 

call it. 

Q. And would you describe in some detail exactly what 
you did and what you were instructed to do as an adding 
machine operator. A. Well, the number slips were given 
out to the girls to tabulate. We would take the totals off 
the slips and make a ribbon on them. Well, that was my 
duties. And then, when the winning number would come 
out, we would look for the hits and mark them. 

Q. Now, can you name the defendants in this courtroom 
that worked at the farm with you during the period which 
you have already described? A. Shirley McCoy, Effie Lou 
Trent, Ruby Geary, Mary Hutchinson, Mrs. Nelson. Blight 
Lee was there one day. And Mr. and Mrs. Nowland were 
there in the latter part of the time I was there. 

Q. Of the defendants you have named, can you state 
which, if any, operated the machines and did the same type 
of jobs you were doing? A. Ruby Geary, Mary Hutchinson, 
and at times Effie Lou Trent and Shirley McCoy operated 
the machines. 
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Q. And what if anything was Mrs. Nelson doing while 
you were working there? A. Well, 1 imagine she 

488 was the supervisor. 

The Court: No. The question was what was she 
doing there. 

The Witness: What was she doing? 

The Court: Yes. 

Q. (By Mr. W'adden) From whom did you receive your 
orders? A. Mrs. Nelson. 

Q. And did Mrs. Nelson continue to give you your orders 
the whole time you were there? A. With the exception of 
the one day that Blight Lee was in charge. 

Q. During this period of time, which, if any, of the 
defendants paid you your salary? A. Mrs. Nelson. 

Q. And what was that salary? A. I started with $20 
a week. 

Q. If you know, can you state who brought the work; 
that is to say, the numbers slips to the farm during this 
period of time you are describing? A. To the best of my 
knowledge, it was Mrs. Nelson. 

Q. Are there any other defendants, or which, if any, other 
defendants in the courtroom did you see on the premises 
where the office was located? A. Yes, I have seen Mr. 
Nelson on the premises. 

489 Q. And what, if anything, have you seen Mr. 
Nelson doing? A. Well, most of the time I would see 

him sitting out in the yard, or out around in the yard some 
place. 

Q. Did there come a time when you moved from the farm 
and when the operation moved from the farm? A. Yes, 
we moved from the farm, either the latter part of October 
or the first part of November, 1944. 

Q. And where did you go to? A. We went to Richardson’s 
home, on Central Avenue, Seat Pleasant. 

Q. And do you remember what period of time you worked 
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at the Richardson home? A. We worked from November, 
1944, until September, 1947. 

Air. Williams: What month was that? 

Air. Wadden: November, 1944, until September, 1947. 

Q. (By All*. Wadden) All the questions I will direct now 
will concern that period of time you were describing when 
you worked at Richardson’s. 

Q. Where is the Richardson home located? A. It is on 
Central Avenue in Seat Pleasant, Alaryland. 

Q. Could you describe the office where you worked where 
it was located? A. We worked in the basement of 

490 the Richardson home. 

Q. What type of equipment, if any, was in the 
office? A. Tables, with electric outlets; safes, adding 
machines. 

Q. And could you estimate how many adding machines 
there were in this room? A. Not exactly. I would say 
between twenty and thirty. 

Q. What time did you generally go to work at the Rich¬ 
ardson office? A. Different hours—1:30, 2:00, 2:30. 

Q. And how did you get to wrnrk? What mode of trans¬ 
portation did you use? A. An automobile. At that time 
I think I was driving one of the cars. 

Q. Which if any of the defendants did you have occasion 
to transport to the Richardson home during this period? 
A. AVell, I think all of them; the girls. 

Q. AVould you name them by name, please? A. Well, at 
different times, we changed the cars. Sometimes they would 
ride with me and sometimes they would ride with some¬ 
one else. But Shirley has ridden with me; Effie, and Ruby, 
and Alary Hutch-Alary Hutchinson. 

Q. Were the duties you performed at the Richard- 

491 son’s similar to the duties you previously described 
as performed on the farm? 




Mr. Ford: I object. She has described what she did at 
both places. 

The Court: I think the question might have been asked 
in the interest of time; but if you want the detail, I will 
sustain the objection. 

Mr. Wadden: That is why I asked it, Your Honor. 

Q. (By Mr. Wadden) What were your duties while work¬ 
ing at Richardson’s ? A. They w^ere the same as at the farm. 
I was an adding machine tabulator. 

Q. Who if any of the other defendants worked with you at 
the Richardson home? A. Mr. and Mrs. Nowland. I don’t 
know whether you would call it working with me, or not. 

Mr. Ford: Wait a minute. I object, Your Honor. 

Mr. Wadden: I suggest she be allowed to answer the 
question. 

The Court: Yes; you may answer, if you are about to 
give us a description of the things you saw. Confine your 
testimony to that. 

The Witness: Well, Mr. and Mrs. Nowland worked with 
me there. James Lowry was there. I can’t say that he 
worked with me. 

492 Mr. Ford: I move that that be stricken, Your 
Honor. The question was who worked with her, and 
now she is giving who did not work with her. 

The Court: That isn’t vital to answering the question. 
That goes out. 

Q. (By Mr. Wadden) Which of the defendants, if any, 
ran adding machines while you were there? A. Just the 
girls—Mary Hutchinson, Ruby Geary, Effie Trent, Shirley 
McCoy. 

Q. Who did you receive your orders from during this 
period of time? A. Mr. and Mrs. Nowland. 

Q. Who, if any of the defendants, checked your work? 
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A: What do you mean by “checked” the work! I don't 
understand that. 

Q. Well, who had general supervision over your work? 
A. Mr. and Mrs. Nowland. 

Q. From whom did you receive your salary! A. Mr. and 
Mrs. Nowland. 

Q. And do you remember how much that salary was? 

Just your best memory. If you don’t remember it- 

A. Thirty-three dollars. 

Q. Who, if you know, brought the numbers slips to the 
house during this period of time? A. Mr. Nowland, 

493 Janies Lowry, and occasionally Robert Kirby. 

Q. Mrs. Brown, what type of container, if any, 
were the numbers slips contained in when they arrived at 
the Richardson home? A. A brown paper bag. 

Q. What marks or marking, if any, were on either the 
bag or the slips when you received them? A. I didn’t 
receive the bag, of course. But I did the slips, and it would 
be a route number, such as “N,” or “P,” or “BL.” 

Q. Speaking of “BL,” do you know what “BL” stands 
for? A. Blight Lee. 

Q. Winch of the other defendants, if any, have you seen 
in the office during the time it was running? 

Mr. O’Connell: Might we have this fixed as to whether 
it was prior to 1948 or after, Your Honor? 

The Court: I understood the questions are confined to 
the period from November, 1944, to September, 1947. Is 
that right? 

Mr. Wadden: That is right, Your Honor. 

The Court: Your pending question is what, please?- 

Who else did what? 

Mr. Wadden: I believe it was who, if any, of the other 
defendants were in the office there while their num- 

494 bers operation was running, Your Honor. 


The Witness: I have seen Jim Lowry there. 

*••••#•*** 

495 Q. (By Mr. Wadden) Mrs. Brown, what, if any¬ 
thing, was done with the tapes, which the machinists 

ran up, at the end of the day? A. They were put in the safe. 

Q. What, if anything, was done with the records showing 
the winning bets and monies that would pay the winning 
bets, at the end of the day? A. Well, a ribbon and money 
would be put in a bag. 

Q. What mark or markings, if any, were placed upon the 
bag? A. The route number, which would be “N” or “P” 
or “B”, whatever it happened to be, whatever the route 
number would happen to be. 

496 Q. Do you remember any of the particular route 
numbers or initials you described, that were placed 

on some of the bags? A. It would be “N” or “P'’ - 

“BL”. 

Q. Do you know what ‘‘BL” stood for? A. Blight Lee. 
Q. Which, if any, of the defendants did you see in the 
office while it was running? A. This was what year? 

497 The Court: You object to the form as leading; I 
will sustain the objection. 

Q. (By Mr. Wadden) What was in the office while it was 
being run? A. This was at the Richardson home. I am a 
little bit confused on where we were. 

Q. It is my understanding we are now from November, 
1944, to September, 1947, at the Richardson home, and all 
my questions will be directed to that period. A. "Well, 
Shirley McCoy was there, Effie Lou Trent, Ruby Geary, 
Mary Hutchinson, Mr. and Mrs. Nowland, Jim Lowry, and 
occasionally Blight—Robert Kirby. 

Q. Who else, if anyone, was in the office working ns a 
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machinist at this time, that you haven't mentioned. 

Mr. O'Connell: I don't think this is a machine shop. 

The Court: The use of the word “machinist,” being the 
one who operates a machine, there being testimony of add¬ 
ing machines; I suppose a machinist is one operating an 
adding machine. Your question was, who else? 

The Witness: No one that I know of that’s there. 

Q. (By Mr. Wadden) Was Mrs. Mae McGuire working 
there? 

Mr. Ford: I object; she said no one else. 

The Court: He may refresh her recollection. 

The witness: I am sorry, maybe I misunderstood 
49S the question. I thought you said defendants. 

Q. (By Mr. Wadden) No, I want to know who, gen¬ 
erally, was working there as a machine operator. A. Well, 
other than the defendants—Dorothy Ridgely, June Canter, 
Elsie Sollers, Gladys Colie, Elsie Voltz, Doris Walker, 
Margaret Huffman. That’s all I can think of. 

Q. Did these last people you have named generally work 
with you the entire time you were in the numbers business? 
A. Yes, they did up until 1950. 

What, if anything, was done with the numbers slips, 
winning money, which I will refer to as work—strike that, 
please, Your Honor. 

Who, if any, of the defendants carried the numbers slips 
or work out of the office wiien the office w^as ready to close? 
A. Mr. Nowiand. 

Q. Can you state wiiether or not the same Mr. Nowiand 
would leave the office in the evenings after the w’ork w^as 
done? A. I have occasionally; most of the time I left before 
he did. 

Q. Will you state whether or not, when Mr. Nowiand 
left, he left alone or w’as someone with him? A. The times 
I have seen him leave, Mrs. Nowiand would be with him, 


and maybe a couple of the girls. It would be in bis 
499 car. 

Q. State whether or not more than oi*e ear would 
leave the Richardson home after work tfas over. A. Yes. 
there would be three or four cars—ears that transported 
the girls—Mr. Nowland’s car, and Jim Lowry’s car. 

Q. Can you describe generally where Jim Lowry’s car 
would be with relationship to Mr. Nowland’s car? A. Well, 
it would be in back of Mr. Nowland. 

Q . And on how manv occasions have vou seen Mr. Lowrv 

W * 

behind Mr. Nowland? A. Well, it’s numerous times; I 
can’t just recall how many times. 

Q. State whether you had occasion to see these cars 
leave together. A. I don’t remember that. 

Q. Who, if any, of the other defendants have you seen 
on or about the premises of the Richardson home where 
the office was located? 

Mr. Ford: I object, as having been answered twice. 
The Court: If it is only a repetition, I will overrule it. 
You may answer. 

The Witness: Well, I have seen Mrs. Nelson there, and 
I have seen Inspector Bullock, not in the house, but on the 
premises out in the yard. 

500 Q. (By Mr. Wadden) On how many occasions 
have you seen Inspector Bullock out in the yard 
during this period of time? A. I’d say four or five times, 
at the most. 

Q. How would you get home from the Richardson house? 
A. I would drive my own car. At times I would. Other 
times I would probably ride home with some of the other 
girls that were driving. We changed around quite a bit. 
And sometimes we would leave our car up in the town of 
Seat Pleasant and either Mr. Richardson or Mary Hutchin¬ 
son or Jim Lowry would take us up to our cars so we 
could come back after the girls. 
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Q. Did there come a time when you left the Richardson 
home and moved the office somewhere else? A. Yes, in 
September of 1947 we moved from the Richardson home 
to the Arcade at North Beach. 

Q. And during what period of time did you work at the 
Arcade at North Beach? A. From September ’47 to 
December ’48. 

Q. My questions will now be directed to the period of 
time from September ’47 to December of ’48 while you 
were working at the Arcade. Would you describe the 
building in which you worked? A. Well, it was an arcade; 
on the ground floor there were gambling machines, I guess 
you would call them—slot machines. And we worked 
over top of that particular building, over top of the 
arcade. 

501 Who, if anyone, does the Arcade belong to, if 
you know? A. Mr. and Mrs. Nelson. 

Mr. O’Connell: I object to that, as calling for a con¬ 
clusion, and we are prepared to prove it is not founded 
in fact. 

The Court: The question is if she knew’, and the answer 
is responsive. I will let the answer stand, and overrule 
your objection. 

Q. (By Mr. Wadden) What time did you go to work 
at the Arcade? A. Most of the time wn’d have to be down 
there at twn-thirty of three o’clock. 

Q. Where is the Arcade located? A. It’s a place called 
Uncle Billie’s at North Beach, Maryland. 

Q. Howr did you get to work to the Arcade? A. I drove 
my machine down there. 

Q. Which, if any, of the defendants did you have occa¬ 
sion during this period of time to drive to wrork? A. It’s 
rather hard to answer because w’e did change around, but 
I think on occasion that Shirley has ridden w T ith me— 
Shirley McCoy, and I think that Effie has ridden with me. 
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Q. What were your duties while you worked at the 
Arcade? A. Still an adding machine tabulator. 

502 Can you name any of the defendants who worked 
with you at the Arcade during this period of time? 

A. Shirley McCoy, Effie Lou Trent, Ruby Geary, Mary 
Hutchinson, Mr. and Mrs. Nowland. 

Q. Can you name those persons who ran adding machines 
at the Arcade? A. Mary Hutchinson, Ruby Geary, Shirley 
McCoy, Effie Lou Trent. 

Q. What, if anything, did Mr. and Mrs. Nowland do 
while they were at the Arcade? A. They were supervisors. 

Q. From whom did you receive your salary during this 
period of time? A. Mr. and Mrs. Nowland. 

Q. Who brought the work to the office at the Arcade, 
if you know? A. Jim Lowry and occasionally Robert 
Kirby. 

*#♦•***•*• 

503 Q. What markings, if any, were on the numbers 
slips which arrived at the Arcade? A. Well, “P”, 

“N”, “BL”, “B”—maybe others, but I don’t recall them. 

Q. Who, if any, of the other defendants did you see at 
the Arcade during this period of time? A. Mrs. Brady. 

Q. What, if anything, was Mrs. Brady doing while the 
numbers operation was being run? A. The majority of 
the time she’d just be sitting in the office. 

Q. Who carried the numbers work from the Arcade at 
the end of the day? A. Mr. Nowland or Jim Lowry, 
either one, I am not certain which one. 

Q. Can you state how frequently Jim Lowry was at the 
Arcade during this period of time? A. No, I don’t know 
exactly how many times he was there. 

Q. Can you state how many times a week he was gen¬ 
erally there? A. I’d say, on the average of three or four 
times a week. 
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Q. Can you state how many times you saw Mr. Kirby 
at the Arcade? A. I recall one time. 

504 Q. Would you describe what you remember about 
that one time? A. I remember it was cold weather, 

and he came upstairs because it was rather cold out, and 
he came upstairs to get warm. 

Q. What mode of transportation did you use to get 
home from the Arcade? A. My automobile. 

Q. Were you present during an attempted robbery of 
any of the defendants during that period of time? A. I 
don’t recall being present. 

• *•••••••# 

Q. Did there come a time when you left the Arcade? A. 
Yes, we left the Arcade in December, 1948. 

505 Q. And where did you move to, next? A. We went 
back to the Richardson home, Seat Pleasant. 

Q. And tor what period of time did you work at the 
Richardson home in Seat Pleasant, from your memory? 
A. Worked there from December ’48 until about April 4, 
1949. We went from April 4, 1949, we went back to the 
Arcade for one week. Then we came back to the Richard¬ 
son home on April 11 of ’49. 

Q. How long a period of time did you stay at the 
Richardson home the second time? A. I am not sure about 
that. 

Q. I direct the questions to you concerning your first 
visit to the Richardson home. I think you stated from 
December 1948 until April, ’49, is that correct? A. That’s 
right. 

Q. Were your duties the same as they previously had 
been? A. Yes, they were. 

Q. Who, if any, of the defendants worked with you in 
this office? 

Mr, O’Connell: I object to that question. I think the 
question should be who worked there. 
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The Court: We can get to that. 

Mr. O’Connell: It is discriminatory and leading. 

The Court: I will overrule; you may ask the question. 
The Witness: Shirley McCoy, Effie Trent, Ruby Geary, 
Mary Hutchinson, Mr. and Mrs. Nowland. 

506 Q. (By Mr. Wadden) Who operated the ma¬ 
chines? A. Mary Hutchinson, Ruby Geary, and 

occasionally Shirley McCoy and Effie Trent. 

Q. Who brought the work in, if you know, the work 
referring to numbers slips? A. To the best of my knowl¬ 
edge, it was Jim Lowry. 

Q. Did you see any of the other defendants on or about 
the premises in this period of time? A. I can’t say that 
I did at that time. 

Q. You testified you then went back to the Arcade for 
a week, is that correct, and then came back to the Richard¬ 
son home? A. That’s right. 

Q. Do you know where you went next, after you worked 
at the Richardson home the second time? A. No, that’s 
not clear in my mind, I don’t recall where we went after 
that. 

Q. Would the Nowland home in Virginia have any mean¬ 
ing to you? A. We did work there, but I don’t recall 
exactly when it was, other than the latter part of the year. 
Q. The latter part of what year? A. Of ’49. 

Q. Who, if any, of the defendants worked with 

507 you at the Nowland home? A. Ruby Geary, Effie 
Trent, Shirley McCoy, Mary Hutchinson, and Mr. 

and Mrs. Nowland were there. 

Q. Who brought the work to the Nowland home, if you 
know? A. Jim Lowry. 

Q. What, if anything, do you remember concerning Mr. 
Lowry, which might help you placo him at the Nowland 
home? 

Mr. Ford: I object, she has already placed him there. 
The Court: Yes, she has, but direct your question more 
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specifically to the incident in question—anything unusual 
happen in this period? 

Mr. Wadden: Yes, Your Honor. 

The Court: You are going to reframe your question? 
The record already shows, according to the witness’ testi¬ 
mony, that she saw the man there. 

Mr. Wadden: May I strike that question, Your Honor. 

Q. (By Mr. Wadden) During the latter part of 1949, 
state whether or not you bought a new car. A. Yes, I did, 
September of ’49. 

Q. While you were working at the Nowland home, state 
whether or not your car had occasion to break down. A. 
No, it didn’t break down. I had a flat tire the second 
day I had it, and James Lowry took me to a service 
508 station to try to get someone to come to change 
the tire for me. 

Q. Where did you move to after the Nowland home? A. 
Back to the Richardson home, Seat Pleasant, Maryland. 

Q. And for what period of time were you there, if you 
remember? A. Until either the latter part of June or 
the first part of July, 1950. 

Q. Were your duties generally the same at the Richard¬ 
son home as previously described? A. Yes, they were. 

Q. Who, if any, of the other defendants worked with you 
during this period of time? A. Who, other than the 
defendants? 

Q. Who, if any, of the defendants worked with you at 
this time? A. Shirley McCoy, Effie Trent, Ruby Geary, 
Mary Hutchinson, Mr. and Mrs. Nowland. 

Q. Who brought the work to the office, if you know? A. 
James Lowry. 

Q. Did there come a time when you left the Richardson 
home and went elsewhere? A. Yes, sir, it was either the 
latter part of June or the first part of julv that we left 
the Richardson home and went to the Nelson’s farm in 
Ritchie. 
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509 Q. For how long a period did you work there, if 
you remember? A. I think it was some time in 

August of 1950. 

Q. Where was the w’ork done while you were at the 
Ritchie farm? A. Over top of the garage. 

Q. How close is the garage to the dwelling house or main 
house on the farm—the residence? A. Well, I don’t know, 
I am not very good on measurements. 

Q. Could you approximate by looking at the courtroom? 
Would that give you any way of—would it be half the 
distance, the distance of the courtroom, or twice the 
distance? A. I’d say about half the distance, maybe not 
that far. 

Q. How many machines, if any, were there in the office 
over the garage—that is, adding machines? A. I don’t 
know exactly. It could have been ten, it could have been 
fifteen or twenty. 

Q. Were vour duties generally the same, during this 
period of time, that they had been previously? A. Yes, 
they were. 

Q. Which, if any, of the defendants ran adding machines 
at the farm? A. Shirley McCoy, Effie Trent, Ruby Geary, 
and Mary Hutchinson. 

Q. Who supervised the office while you were there? 

510 A. Mrs. Nelson. 

Q. WIio paid you your salary during the period 
you were there? A. Mrs. Nelson. 

Q. W 7 ho, if any, of the other defendants did you see in the 
office while the numbers were being operated? A. I don’t 
recall seeing any of them in there. 

Q. Who took the work from the farm at the end of the 
day, if you know. A. I don’t know. 

Q. Who, if any, of the defendants, acted as guards on the 
farm? A. Well, I wasn’t aware that they had any guards. 
*••••••••• 
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Q. Did there come a time when you left the farm and 
moved again? A. Yes, we moved some time in August of 
1950. 

Q. And where did you move to? A. To Bertha McWil¬ 
liams’ home in North Beach, Maryland. 

Q. For what period of time were you there? A. 

511 About a week. 

Q. Did your duties remain generally the same as 
you previously described? A. Yes, they did. 

Q. Which of the defendants ran adding machines at 
residence? A. Shirley McCoy, Effie Trent, Ruby Geary, 
Mary Hutchinson, and Billie McWilliams. 

Q. Who paid you your wages while you worked there? 
A. Mrs. Nelson. 

Q. Who supervised the office during this week? A. Mrs. 
Nelson. 

Q. Did there come a time when you again moved the office? 
A. Yes, we moved to the guest house. 

Q. Where is that located? A. That’s at North Beach, 
Maryland. 

Q. During what period of time did you work at the guest 
house—just the best of your memory? A. Well, approxi¬ 
mately from August of 1950 until the latter part, around 
about November of 1950. 

Q. During this period of time did your duties remain 
generally the same ? A. Yes, they did. 

Q. Who ran the adding machines for the numbers 

512 operation at the guest house? A. Elsie Sollers, Mar¬ 
garet Huffman, Ruby Geary, Shirley McCoy, Effie 

Trent, myself, of course; Billie McWilliams, and Bertha 
McWilliams. 

Q. Who, if any, of the defendants supervised the running 
of the adding machines while you were there? A. Mrs. 
Nelson. 

Q. Who paid you your salary' during this period of time? 
A. Mrs. Nelson. 
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Q. What was your salary, if you remember? A. Thirty- 
three dollars. 

Q. Who brought the work in to the office—meaning, 
of course, the numbers slips—if you know? A. Billie 
McWilliams. 

Q. At the end of the day, who took the work aw T ay from 
the office, if you know? A. I don’t know who did take it 
away. 

Q. Which of the other defendants, if any, did you see at 
the guest house during this period of time? A. I saw Jim 
Pumphrey there one time fixing some electrical ventilators 
in the window'. 

Q. Were there any markings on the numbers slips that 
came into the office? Any identification? A. Yes. 

Q. Do you remember w’hat those identifications were? 

A. Not all of them. I do remember, it was, “P” and 
“BL.” 

513 Q. What did “BL” stand for at that time? A. 
Blight Lee. 

Q. Did there come a time w'hen you left the guest house? 
A. Yes, we left the guest house in the latter part of ’50, 
which w 7 as around October or November, I am not sure 
of the month, exactly, and we went to the ranch house at 
North Beach. 

Q. Who is that owned by, if you know? A. Hebie Mc¬ 
Williams, Senior. 

Q. Could you describe the location of the office and the 
equipment in it? A. Well, it was in the house, and this 
ranch house, it was in a room, and the same equipment as 
in all the other places I worked'—adding machines and safes, 
tables with electric outlets. 

Q. How did you get to work at this ranch house? A. I 
drove my car. 

Q. What time did you generally get to work? A. It was 
in the afternoon around two-thirty—two or two-thirty, three; 
it varied some. 
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Q. Did your duties remain the same as those you pre¬ 
viously described? A. Just about. I think there was a 
slight change. I ran an adding machine, but I was learning 
to do other things, such as write up hits and put the price 
of the hit on the slip. 

514 Q. Who, if any, of the defendants were instructing 
you on this new work? A. None of the defendants. 

Mr. Wadden: Your Honor, at this time I should like to 
show the witness Government Exhibit No. 1. 

Q. (By Mr. Wadden) Would you examine this book, 
please. Have you ever seen a book similar to this? A. Yes, 
I have. 

Q. Where have you seen this type of book? A. I have 
seen it in all the places that I have worked. 

Mr. Wadden: Your Honor, I am now showing the wit¬ 
ness Government Exhibit No. 2. 

Q. (By Mr. Wadden) Would you look at this, please. 
Have you ever seen a book such as this, before? A. Not 
exactly a book. I have seen sheets of paper come in the office 
with the numbers written on them, like that. 

Qj Have you ever seen individual slips, such as this, be¬ 
fore? A. Yes, I have. 

Q. Where did you see those? A. In all of the offices that 
I have worked. 

Q. Have you ever seen individual slips such as this, 

515 before? A. Yes, I have. 

Q. Where did you see those? A. In all the offices. 

• ••*•••••• 


Q. How long did you work at the ranch house? A. Until 
the latter part of 1950 until March 3, 1951. 

Q. I am directing all my questions to this period of time. 
Would you name everyone who you remember, that worked 
with you at the ranch house during this period of time? 
A. Margaret Huffman, Doris Walker—no, I sorry, Doris 
Walker didn’t work with us—Elsie Sollers, Mary Creef, 
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Ruby Geary, Effie Trent, Shirley McCoy, Mary Hutchinson, 
Bertha McWilliams, Billie McWilliams. 

Q. And who supervised the office, if anyone, during this 
period of time? A. Mrs. Nelson. 

516 Q. Who paid your salary? A. Mrs. Nelson. 

Q. Did there ever come a time when some defend¬ 
ant other than Mrs. Nelson supervised this office? A. Yes, 
Mrs. Brady did for about one week. 

Q. Can you describe her activities while she was super¬ 
vising the office, just what were her duties while she worked 
there? A. Well, she was just a general supervisor. She 
would take the money out of the safe to pay off the hits. 
Other than that, I don’t recall what she did do. 

Q. Who carried the work to the ranch house, If you know? 
A. Billie McWilliams. 

Q. And who carried the work away from the ranch house, 
if you know? A. I don’t know who carried away. 

Q. Which, if any, of the other defendants have you seen 
at the ranch house during this period of time? A. None of 
them. 

Q. You testified that you left on March 3, 1951. Under 
what circumstances did you leave? A. Well, I don't know 
exactly what it was all about, but I was informed that I 
wasn’t to go back to work any more. 

Q. And who informed you of this fact? A. Ruby Geary. 

• ••••••••• 

524 Q. By Mr. Wadden) Mrs. Browm, Friday you tes¬ 
tified Mr. Lowry had helped you fix a flat tire which 
you had over in Alexandria in 1950. Is that correct? A. He 
took me to a service station to get someone to help me 
change it. 

Q. I would like to address these questions to that subject. 
Where was the car when you first had this fiat tire? 
A. Parked in front of Mr. Nowland’s house. 
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What time of day did you arrive at Mr. Norland’s 
house? 

525 A. Well, I don’t know exactly. It was in the 
afternoon. 

Q. And what were you doing, what was your purpose, in 
going to Mr. Nowland’s house? A. Well, to work, to tabu¬ 
late numbers. 

Q. And where did you see Mr. Lowry that afternoon? A. 
Well, Mr. Lowrv was in the house. 

Q. Was this during the period while the numbers were 
being tabulated? A. Yes, it was. 

• ••••••••• 


Q. State of your own knowledge what Mr. Lowry was do¬ 
ing at Mr. Nowland’s house the afternoon you had the flat 
tire. A. Well, he brought the numbers in there. 

Q. I see. 

Calling your attention to the year of 1948, did any of the 
defendants or any of the ladies you worked with discuss 
with you a hold-up that took place at the Arcade at North 
Beach? 

526 Mr. Ford: I object. 

The Court: Would you gentlemen of counsel come 
to the bench, please, because this same matter will be com¬ 
ing up. 

(At the bench:) 

Mr. Ford: Your Honor, he has asked if any of the ladies 
who worked with her discussed it. I submit that is not 
admissible. I would not have objected had he said “any of 
the defendants.” 

The Court: On what theory? 

Mr. Ford: That it is hearsay. 

The Court: This is undoubtedly going to rise from this 
point on, and I have anticipated someone making an ob¬ 
jection to statements of those working with the group, in 
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an alleged conspiracy, that they are not admissible if made 
out of the presence of the defendants. 

Mr. Ford: Yes, sir. 

The Court: That is true up to a certain point; but after 
there is a showing of a conspiracy, then all of those state¬ 
ments become generally admissible. 

What is the position of the Government? 

Mr. O’Connell: By co-defendants, Your Honor, yes, sir. 

The Court: The Court’s feeling is that there has been a 
prima facie showing of conspiracy, and therefore state¬ 
ments of all persons participating become admissible. 

Mr. Ford: Meaning accomplices, though not 
527 conspirators. 

Mr. O’Connell: I object to that. 

Mr. Ford: And might I have an objection, also? 

The Court: Yes. I anticipated you gentlemen would be 
making the objection. 

Mr. O’Connell: And Your Honor rules that statements 
by others there are admissible, under the theory of a 
conspiracy? 

The Court: The indictment charges, at the first part of 
the indictment on cnospiracy— 

“Beginning at a time more than three years before 
the return of this indictment and at a place or places 
unknown to the Grand Jury, the defendants, unlawfully, 
feloniously, wilfully, and corruptly conspired and 
agreed together and with other persons unknown to the 
Grand Jury to commit offenses against the United 
States.” 

And then it goes into the particularities of the showing 
of conspiracy. 

Mr. Ford: I understand the allegation of the indictment of 
the persons unknown to the Grand Jury. My particular 
objection is that she cannot recite statements made by any¬ 
one, except by defendants, be they known defendants or be 
they classified under the allegation to be defendants un- 
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known; that they at least must be defendants, be they known 
defendants or unknown defendants. 

And while on that subject, Your Honor, would we, 

528 under Your Honor’s ruling, be permitted to ask her 
did she know these persons at the time she testified 

in front of the Grand Jury?—on this proposition: 

That if there be an allegation in the indictment alleging 
unknown defendants, where in truth and in fact they were 
known to the Grand Jury, because a certain witness stated 
them, then they cannot proceed any further under this idea 
of their being unknown. 

The Court: The point you are raising is this. It may 
well be that she asserted that A, B, C and D w r ere known 
to her to be working in this connection, furthering this 
conspiracy, and the Grand Jury indicted A, B, C and D. 

Of course, the proceedings of the Grand Jury are secret. 
I have allowed you considerable latitude on the question of 
voluntary appearance, coercion, promises made to show 
motive, and the rest; but to open up the records of the 
Grand Jury would be far beyond our present proceedings. 

Mr. Ford: As I recall, with the different allegations 
before the Grand Jury, if it subsequently develops in the 
trial that they w r ere w*rong, it simply wipes it all out. 

The Court: I think you are making two mistakes. The 
Grand Jury charges the defendants, of whom there are 
sixteen, did certain things, and continues wfith the phrase— 
“and with other persons unknown to the Grand 

529 Jury.” 

It doesn’t necessarily say “unknown to the 
defendants.” 

Time and again people will come into a conspiracy, people 
whose identity is never revealed; but they do acts which 
may be unlawful that support it; and the description of 
what they did may be shown. 

In a substantive crime you have the further problem 
that statements made out of the presence of those who act 
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in concert do not bind the defendants unless made in their 
presence and subject to denial for admission. But the 
crime of conspiracy is peculiar; that once you show it, you 
may show statements made by accomplices, by defendants 
and, thirdly, by unknown persons, serving to show further¬ 
ance of the conspiracy, though uot being made in the 
presence of the defendants. 

Mr. O’Connell: Would Your Honor at this point, under 
the blanket ruling you made, where she heard it, say it is 
admissible because a prima facie case has been shown? 

The Court: I don’t know what you mean when you say 
44 she heard it.” 

Mr. O’Connell: Suppose she heard it from someone, and 
she didn’t know their name, and they were not concerned 
in the conspiracy? 

The Court: It has to be more than that. 

Mr. O’Connell: That is true. But under Your Honor’s 
ruling, we have to show who she heard it from. 

530 The Court: Here is an illustration, having nothing 
to do with gaming. Suppose there is a liquory con¬ 
spiracy case and a man comes in with a load of liquor and 
leaves it with the co-conspirators and the accomplices, some 
of whom appear as witnesses. He may not be known, and 
no one may know where he is from; but he does an act 
furthering a conspiracy and that act may be described, 
though the person is not known. 

Mr. O’Connell: Suppose someone outside the building 
sees a box of liquor. Is that binding? When you open 
it up, there is no way to limit it. 

The Court: The present question is, among those who 
were working, was there a question about the act which 
is about to be described. 

Mr. O’Connell: Oh, that is a different question. He 
didn’t ask that. 

Mr. Ford: He did ask 44 working with you,” but he didn’t 
identify these defendants. That was my objection. 
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The Court: When he says “among those working with 
you,” he does describe accomplices. 

Mr. Ford: But not defendants. 

The Court: And then she may describe the acts, under 
this theory on which I am ruling. 

Mr. Williams: Under Your Honor’s ruling—to clarify 
it for myself—will you permit what one accomplice said 
to another accomplice, when each accomplice is a 

531 Government witness, but yet a part of the 
conspiracy ? 

The Court: Yes. 

Mr. Williams: In other words, what a previous Govern¬ 
ment witness may have told her will be admissible as an 
admission binding upon these defendants? 

The Court: Not an admission. It would be evidentiary, 
and it must show something relating to the case and show¬ 
ing the conspiracy. 

1 do not mean this witness should be permitted to say 
that once she stood in a street and an unknown person said 
to her, “Don’t you know X is connected with this 
conspiracy ? ’ ’ 

Mr. Williams: But these accomplices were not persons 
unknown to the Grand Jury? 

The Court: True. 

Mr. Williams: And they are not defendants. 

The Court: You are employing the same device used by 
Mr. Ford, because in the charging part of the conspiracy, 
it says, not defendants, but persons. 

Mr. Williams: But these persons were not unknown to 
the Grand Jury. 

The Court: That is right. 

Mr. Williams: If, as testified, she testified before the 
Grand Jury. 

The Court: Each is an accomplice, and I will charge 
them in line with the rule we have concerning the 

532 testimony of accomplices. 
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Mr. O’Connell: Of course, we can contend there 
have been several conspiracies proved up until now. 

The Court: It will have to rest upon its merits, but it 
is one continual chain of conspiracy. 

Mr. O’Connell: You have conspiracies in Virginia, and 
the one single conspiracy between the little witness, 
4 ‘Shorty” Wilson; and between him and Pumphrey; and 
Pumphrey was holding the play himself. 

That is a conspiracy inside a conspiracy, which we con¬ 
tend brings this case within the Kateakos case. 

The Court: Like the spokes of the wheel, it all funnels 
into a central hub. 

Mr. O’Connell: But without any rim. 

• ••••••••• 

533 The Reporter (Reading): “Question: Calling 

your attention to the year of 1948, did any of the 

defendants or anv of the ladies vou worked with discuss 

* •» 

with you a hold-up that took place at the Arcade at North 
Beach ? ’ ’ 

The Witness: Well, I had heard about it. 

Q. (By Mr. Wadden) Who did you hear about it from? 
A. Well, I don’t exactly recall. It was one of the girls, 
but I don’t recall which one it was. 

Q. It was one of the girls you worked with? 

Mr. Ford: Wait a minute. I object to that, Your Honor. 
The Court: I sustain you on that. 

Q. (By Mr. Wadden) Will you describe what you mean 
by “one of the girls,” please? A. It was one of the girls 
I worked with. I don’t recall which one. 

Q. What did you hear concerning this alleged hold-up? 
A. I just heard there was a hold-up, or an attempted hold¬ 
up. There wasn’t very much discussed about it. 

• ••••••••• 

534 Q. State, if you know, what the approximate month 
was in 1948 when this attempted hold-up took place. 

A. I don’t know that. 
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Q. Do you know where you were at the time it took place? 
Mr. Ford: I object to that. She doesn’t say she knows 
when it took place. She says someone told her it took place. 

The Court: He may be trying to fix the time by an 
incident. If that is the fact, you may pursue it. 

The Witness: As I remember, we were in the Arcade at 
North Beach. 




535 Q. You stated in your testimony Friday that in 
all the offices you worked in there were electrical 
outlets. Can you tell us what the electrical outlets were 
used for? A. For the adding machines. 

Q. What type of adding machines were they, if you 
know? A. They were Remington Rand. 

Q. State whether or not they were electrical. A. Yes, 
they were electrical. 

Q. You testified Friday that Mr. Lowry and Mr. Kirby 
on various occasions brought the work, the numbers work, 
to various headquarters. Can you tell the jury what the 
last period of time was in which you saw Mr. Lowry bring¬ 
ing work to numbers headquarters? A. Well, I think that 
would be in 1950, the Richardson home. 

Q. In 1950, and approximately what month did you stop 
seeing Mr. Lowry? A. As far as I can recall, it was June. 
Q. Of 1950? A. Of 1950. 

Q. Can you tell the ladies and gentlemen of the jury 
what the last time was that you saw Mr. Kirby bring work 
to the various offices—meaning numbers work? A. No, I 
can’t. 


536 Q. State whether or not you saw Mr. Kirby at 
the Richardson home between December of 1948 and 
May of 1949. 

Mr. Ford: I object to that question as being leading. 
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The Court: I overrule you on that. 

You mav answer it. 

* 

The Witness: I have seen him there, but I can't be sure 
of the date. I don’t exactly remember if it was between 
those two dates or not. 

Q. (By Mr. Wadden) State whether or not you have seen 
Mr. Kirby at the Nowland residence in Alexandria, Vir¬ 
ginia, between May and June of 1949. A. I don’t recall 
seeing him there at all. 

Q. State whether or not you have seen Mr. Kirby at the 
Richardson home during the period of November 1, 1949. 
to June, 1950. 

Mr. Ford: I object to that as having already been an¬ 
swered on the question and answer previous to the last one. 

The Court: On the basis of repetition, I will overrule 
you. 

You may answer it. 

November, 1949, to June, 1950? 

537 Mr. Wadden: Yes, Your Honor. 

Mr. O’Connell: I object to it as leading, Your 
Honor. It fits the whole answer in there for yes or no. 

The Court: I will overrule you on that. 

You may answer. 

The Witness: I can’t be sure on that. 

Q. (By Mr. Wadden) State, if you know, what the gen¬ 
eral geographical areas of operation were, covered by this 
numbers business in which you worked. 

Where did the work come from? A. I wouldn’t know 
that exactly. I presume it came from- 

Mr. Ford: Wait a minute. We object. 

The Court: The word “presume” is a conclusion. That 
part goes out. 

• ••••••••• 

Q. State whether or not you heard from any of the de¬ 
fendants or any of the ladies you worked with, where the 
work came from. 
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Mr. Ford: I object to the second part, Your Honor. I 
know Your Honor's ruling. 

The Court: Yes. I will overrule it. 

You may answer it. 

The Witness: Why, I have heard them say it came 
53S from the District, Maryland and Virginia. 

• ••••••••• 

Q. And by whom do you mean when you say “they?” 
A. One of the girls I worked with, or more than one. 

• *•••••••• 

Q. On Friday you indicated Mrs. Brady, while you were 
working at the ranch house, had occasion for a period of 
about a week to supervise the numbers operation there. 
Will you describe what Mrs. Brady did? A. Well, her duties 
were the same as any other supervisor. She just supervised 
the work and paid off the hits. 

Q. What do you mean, ma’am, by “supervised the 
work?” A. Well, in general, she would just see that the 
work was carried on in the proper manner: that the num¬ 
bers were tabulated and so forth, like that. 

• ••••••••• 

542 Cross Examination 

Q. (By Mr. O’Connell) Miss Brown, have you given us 
all the initials which were supposed to designate work com¬ 
ing from different people or places? 

W'ould you repeat those letters for us? A. Well, I said N. 
Q. Who did N stand for? A. I don’t know? 

Q. What other initials did you give us? A. BL. 

Q. BL, and did you know anything about whose route 
BL indicated? A. Well, it was common knowledge in the 
office that BL stood for Blight Lee. 

Q. Well, of course, everybody knows the intials of Blight 
Lee are BL. You know the similarity between the initials, 


299 


is that the only assumption you had for BL? A. No, I had 
heard the supervisor say it indicated Blight Lee. 

Q. Isn't it a fact that most of the numbers designating 
the work were not the initials of the person who brought 
the work in? A. In some cases, yes. 

543 Q. Isn’t that right? A. Yes. 

Q. Now, did you ever hear of a route DC, A, B, C, 
DC? A. Yes, I have heard of it. 

Q. Whose route was that? A. Well, I am not sure. 

Q. What is your best recollection of whose route that 
was? A. Irvin Main. 

Q. DC was Irvin Main, and DC in that case did not mean 
District of Columbia? A. That’s right. 

Q. Is that right? A. That is right. 

Q. Irvin Main was in Maryland, is that right? A. That 
is right. 

Q. Now, did you ever have any sessions at anybody’s 
home while the Grand Jury was in session in this case 
where certain women who are now witnesses for the Gov¬ 
ernment, including yourself, met with an Assistant District 
Attorney? A. Yes, I did. 

Q. At whose home did you meet? A. Margaret Collins. 

Q. And is her name Hoffman? A. Well, Hoff- 

544 man, ves. 

Q. Margaret Collins Hoffman? A. That’s right. 

Q. And she is also a witness in this case, is she not? A. 
Yes, she is. 

Q. And how did you come to go to her home on that 
occasion? A. Doris Walker asked me to go over. 

Q. Doris Walker asked you to come over? A. Yes, she 
did. 

Q. Who was there when you arrived at the Hoffman 
home? A. When we arrived there no one was there. 

Q. Was Mrs. Hoffman there? A. Mrs. Hoffman had come 
over to Mrs. Walker’s house, and the three of us went over 
together. 
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Q. While you were there, who subsequently arrived? A. 
Mr. Hantman, Mr. Wadden, and his wife. 

547 Q. And I understood you to say Mrs. Brady super¬ 
vised the work only for one week, is that right? A. 

As far as I can remember, one week. 

Q. Now, you were present at the headquarters of this 
activity during all of the times you have related on direct 
examination, when you moved eight, nine or ten times, dif¬ 
ferent places, weren’t you? A. Yes. 

Q. And you had the opportunity to see whether or not 
Mrs. Brady had anything to do with supervising this work, 
is that right? A. That’s right. 

Q. And the only time you ever saw her have anything to 
do with it was that one week, is that right? A. As far as I 
can remember, yes. 

548 Q. And her ordinary duties were to work at North 
Beach in connection with the amusement center 

there, weren’t they? A. That’s right. 

Q. Can you tell us what her duties were at the amuse¬ 
ment center? A. I really don’t know. 

Q. But her work was separate and apart and detached 
from the numbers business, was it not? A. As far as I 
know. 

Q. And the only time you saw her have anything to do 
with it was the one week you have related? A. Yes. 

Q. Which week was it? A. I don’t know exactly. 

Q. What year was it? A. It was toward the latter part 
of 1950 or the first part of 1951,1 am not sure. 

Q. And do you know whether it was warm or cool 
weather? A. No, I don’t. 

• ••»•••••• 

554 Q. And your services were terminated, you were 
fired in March 1951? A. Yes. 
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Q. And the fact that you were fired has nothing to do 
with your attitude as a Government witness here, has it? 
A. No, it hasn’t. 

Q. And your only interest here is to tell the truth? A. 
Yes. 

Q. And is saving yourself from prosecution one of the 
interests you have? A. It could be, yes. 

Q. And what makes you feel to be testifying here you 
are saving your own skin? A. Well, I am not sure I am 
saving my own skin. 

• ••• •»•••• 

577 Q. And is that true, that James Lowry did not 
work with you at the Richardson place? You take 

that and tell me if that testimony there is correct. A. No, 
he didn’t work with me. 

Q. So that if I am to ask you now, is it not a fact that 
James Lowry did not work with you at the Richardson 
place, I would be saying something that is true, as far as 
you know? A. That is right. He didn’t work 

578 with me. 

• ••••••••• 

579 Cross Examination 

Q. (By Mr. Alder) Mrs. Brown, you stated you 
worked at six or seven different places, different locations. 
In reference to the defendant Kirby, as I followed your testi¬ 
mony, you said you only saw him at two different places. 
One was the Richardson home and the other was the Arcade 
at North Beach. Is that correct? A. That is right. 

Q. And at the Richardson home, the entire work you 
carried on with any other people was in the basement, was 
it not? A. Yes, it was. 

Q. And there was no work, to your knowledge, carried on 
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on the first or second floors, was there? A. That is 
right. 

580 Q. Would it also be fair to say that if there had 
been, you would have had knowledge of it, passing 

through there in and out each day? A. Yes. 

Q. And the place you saw Kirby was on the first floor, 
was it not? A. Yes, it was. 

Q. Yo\i didn’t see him in the basement? A. Xo, I didn’t. 
Q. Then, I believe you stated that when you were in the 
Arcade- 

Oh, by the way, that was in the period between Novem¬ 
ber, 1944, and September, 1947, was it not, when you were 
at the Richardson basement and you said you saw Kirby 
there? A. I did not- 

Q. You said you went to work in November, 1944, and 
continued until September, 1947, when you moved to the 
Arcade at North Beach ? A. That is right. 

Q. So that is when you saw Kirby, it was there during 
that period of time, sometime during that time? A. I 
think so. 

Q. And you sai<7 you only saw him occasionally? A. 
That is right. 

Q. Now, directing your attention to the Arcade at 

581 North Beach, you said you went there in September 
of 1947. A. Yes. 

Q. And that at that time you saw the defendant Kirby 
only on one occasion, and that is when he came upstairs 
to get warm, saying it was cold out. Is that correct? A. 
That is right. 

Cross Examination 

Q. (By Mr. Williams) Mrs. Brown, I understood you on 
direct examination Thursday to testify that in June of 1950 
you were working at the Nelson farm. A. I said either the 
latter part of June or the first part of July. 
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Q. And I understood you to say, also, on direct examina¬ 
tion, that there came a time, toward the end of July or the 
first of August, when you moved to the home of Bertha 
McWilliams at North Beach. A. Yes. 

Q. And that was for a period of one week? A. As far as 
I can remember, it was one week. 

Q. So that to the best of your recollection, as you testify 
here today, as you testified on direct examination to Mr. 
Wadden, there was a period of a week when you worked 
at the North Beach home of Bertha McWilliams? A. 

582 That is right. 

Q. Do you know Mrs. McWilliams’ youngest child, 
Virginia Mae? A. No, I don’t. 

Q. Do you know that that child is 18 months old? A. No, 
I don’t. 

Q. Did you know at the time you testified that you were 
working at Mrs. McWilliams’ home, and at the time you 
testified that you saw her there, she was in Garfield 
Memorial Hospital having that child? A. I don’t think I 
said I saw her there. 

Mr. Wadden: Your Honor, I object to that question. The 
witness didn’t state she saw Mrs. McWilliams there. She 
said she worked in the home. 

The Court: It is a matter for the jury’s recollection; 
but Mr. Williams can lay the foundation for further 
evidence. 

Q. (By Mr. Williams) Is it your testimony now, Mrs. 
Brown, that you at no time saw Bertha McWilliams there? 
A. I don’t remember seeing her there, no. 

Q. During that one-week period, where you worked at 
her home, you have no recollection of ever having seen her 
there? A. I can’t remember seeing her there. 

Q. And the same is true, is it not, Mrs. Brown, of 

583 her husband? A. As far as I can remember, I did 
see him there. 
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Q. When was it you saw him there? A. Well, I don’t 
remember exactly. I saw him sometime during the week 
we were there. 

Q. You saw him sometime during the week you were 
there. In other words, when you did arrive there, you did 
see him at the home, did you, in one of the rooms? It was 
his home, was it not? A. Yes, it was his home. 

Q. And is that what you meant when you said you saw 
him there sometime? That is, you came and went and at 
sometime you did see him there? A. Well, probably after 
we got there. 

Q. What time did you get there, in the normal course of 
events, on an afternoon? A. Anywheres from 2 to 3, 3:30. 

Q. And do you recall Mr. McWilliams was at Garfield 
Hospital every afternoon during the visiting hours, between 
3 and 4, to see his wife? A. Xo, I wouldn’t know that. 

Q. Would that refresh your recollection that you didn’t 
see him there? A. I did see Mr. McWilliams there. 

Q. But you aren’t able to tell us how many times 
584 or when you saw him there? A. No, I am not. 

Q. Now, you testified also on direct examination 
Thursday—and you correct me if I am in error—that you 
worked in the home of Heber McWilliams at North Beach. 
A. At the ranch house. 

Q. And you said on that occasion you saw Mr. and Mrs. 
McWilliams there? A. Yes, I did. 

Q. Now, that is the home of Mrs. McWilliams’ father-in- 
law, is it not? A. That is right. 

Q. And Mr. McWilliams lived there during this period, 
did he not? A. That is right. 

Q. And there were occasions when the McWilliamses 
visited him there, were there not? A. Well, I wouldn’t 
know about it, but they were there every day with me 
working. 

Q. Now, can you fix that in point of time? A. What do 
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you mean, in point of time—months, days, or hours? 

Q. I want you to fix, if you can for us, Mrs. Brown, the 
time at which you moved to North Beach, to the home of 
Heber McWilliams, or to the ranch house, as you 

585 call it. A. We moved to the ranch house, either the 
latter part of October or the first part of November 

of 1950, and I stayed there until March, 1951. 

Q. Now, you testified that you worked at the guest house 
before you moved to the ranch house. Is that correct? A. 
That is right. 

Q. And that you were working at the guest house during 
the three weeks that remained in August, after you moved 
from the McWilliams house. A. I don’t know T whether it 
was three weeks in August or not. I don’t remember which 
particular weeks it w-as. In August we were at Bertha 
McWilliams ’. 

Q. I am talking about the guest house, now. A. Yes, 
I know. 

Q. I am asking you to tell us when it was you were at 
the guest house. You stated, did you not, on Thursday, 
that you were there in August of 1950? A. That is right. 

Q. Was that correct? A. As far as I remember, that is 
correct. 

Q. Were you there during the month of August, 1950? 
A. That is right. 

Q. And you testified also during that month you 
saw Mrs. McWilliams there every day, did you not? A. 
Yes. 

586 Q. And this w-as a month which began three days 
after she had had her baby in Garfield Hospital. 

Is that right? A. I don’t know when she had her baby, 
other than it was in August at sometime. 

• •#••••••• 

589 Q. Is it your testimony that you left your work 
on March 3, 1951? A. That is right. 
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Q. Is it also a fact that the day you left your work, 

Mrs. McCoy and Mrs. Geary also left? A. That is right. 

##****•*•• 

591 Further Cross Examination 

Q. (By Mr. Williams) Mrs. Brown, when you had 
this conversation with Mr. Hantman, did he tell you right 
at the start of the telephone conversation that your phone 
was being tapped? A. No, he did not. 

Q. When was it he told you this? A. It was toward the 
end of the conversation. 

Q. And was there anything that had happened during 
the conversation which could have prompted him to tell 
you this? A. I don’t think so. 

Q. Did you have any information at that time that any 
other persons’ phones were being tapped who were wit¬ 
nesses in this case? A. Well, I think Effie Trent and Mary 
Hutchinson both told me they thought their phones were 
tapped. 

Q. Did anyone else tell you anything about phones being 
tapped, who has connection with this case? A. I don’t 
recall anyone else telling me that. 

Q. What did you say to Mr. Hantman when he said to 
you that your phone was being tapped? A. I don’t recall 
what I said to him. 

Q. Did he say to you, “I think your phone is 

592 1 being tapped,” or did he say, “Your phone is being 

tapped”? A. I don’t remember the exact words. 

Q. What conversation had preceded Mr. Hantman’s 
remark that your phone was being tapped? A. I can’t 
recall that. 

Q. You don’t remember what you said beforehand, that 
he said, “We have got to be careful; the phone is being 
tapped”? A. No, I don’t. 

Q. Will you think for a moment, now. It must have been 
fairly important, mustn’t it, if there was any conversation 
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about tapped phones? A. Well, I don’t recall what it 
was, now. 

Q. And did this conversation take place before October 
22, 1951? A. I couldn’t say that. 

Q. Well, now, you didn’t have any difficulty recalling 
all the dates that took place in 1948 and 1949, 1947, 1938 
and 1939. 

You can’t tell us when this phone conversation with 
Mr. Hantman took place? A. No, I couldn’t tell you that. 

Q. Did it take place as long as a month ago? A. No; 
I think it was longer than that. 

Q. How many times have you talked to Mr. Hant- 
593 man on the phone? A. Once or twice. I don’t know 
exactly how many times. 

Q. Can’t you tell us with a little more accuracy when 
this particular conversation took place? A. No; I don’t 
remember exactly. 

Q. Well, was it before the indictments were returned in 
this case? 

The Court: You can give her the date of October 20, 
1951. That is the return date. 

Mr. Williams: I am trying to fix it with relation to an 
incident, Your Honor. 

The Witness: I don’t remember whether it was before 
or afterwards. 

Q. (By Mr. Williams) Did you ever have a conversa¬ 
tion with anybody else in the United States Attorney’s 
office, during which a mention was made of any tapped 
phones? A. I don’t recall any, no. 

Q. Well, did you ever say anything to Mr. Hantman or 
Mr. Wadden or Mr. Fihelly or anyone else about Mr. Hant¬ 
man’s remark that your phone was being tapped? A. I 
don’t remember. 

Q. You never mentioned it after that? A. I don’t 
remember. 
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594 Q. You never told anybody about it? A. I don’t 
recall telling anybody about it. 

Q. Did you call the Telephone Company and ask them to 
look at your installation? A. No, I didn't. 

Q. You never did anything about it? A. No. 

• ••••••••• 

Further Cross Examination 

• •••**•••• 

595 Q. (By Mr. O’Connell) Did they tell you any other 
phones were tapped,, other than that of your own 

and of Effie Trent and Mary Hutchinson? A. They didn’t 
tell me Effiie Trent’s and Mary Hutchinson’s were tapped. 
They told me mine was tapped, and that was all. 

Q. And you didn’t ask him how he knew that? A. No, 
I didn’t. 

Q. And you didn’t ask him tapped by whom? A. No, I 
didn’t. 

Q. Now, when did Effie Trent or Mary Hutchinson tell 
you their phones were tapped. A. Well, Effie Trent told 
me one morning that I saw her. I went out and had break¬ 
fast with her. I had a cup of coffee with her. 

Q. Where? A. Up at Garber’s on top of Pennsylvania 
Avenue hill. 

Q. Was that after you testified before the grand jury? 
A. No, it was before. 

Q. And that was when you knew you were going to 

596 be a witness before the grand jury, was it not? A. 
Well, I hadn’t made up my mind yet, whether I was 

or wasn’t. 

• ••••••••• 

615 MAEY CREEF, 

called as a witness by counsel for the United States, 

616 and being first duly sworn, was examined and testi¬ 
fied as follows: 
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Direct Examination 

Q. (By Mr. Wadden) Would you state your full name 
for the record, please, and your present address? A. Mary 
Creef, 2622 South Nash Street, Arlington Virginia. 

Q. Would you point out any of the defendants in this 
case you know, please, and call them by name. You can 
stand, if you like. A. Well, I know them all. 

Q. Would you please call them by name, as they are 
seated, from down the row towards the windows? A. 
Blight Lee, Shirley McCoy, Effie Lou Trent, Ruby Geary, 
Mary Hutchinson, Mary C. Nowland, “Bub” Nowland, 
Bertha McWilliams, Billy McWilliams, Madge Nelson, Mrs. 
Brady, James Pumphrey, Jim Lowry, Kirby. That is all. 

Q. And I will ask you now if you will place your atten¬ 
tion upon the trial table here and see if you see any 
of the defendants sitting in the near proximity of it. 
617 A. Charlie Nelson. That is all. 

Q. When did you first meet the defendant, Mrs. 
Nelson? A. In 1937. 

Q. And where, if you remember, did you meet her? A. 
Seat Pleasant, Maryland. 

Q. And under what circumstances was it that you met 
her? A. I asked her for a job. 

Q. What type of job did you ask her for? A. Well, just 
a job, at that time. 

Q. And as a result of your request, did you receive a 
job? A. Yes, I did. 

Q. And state whether or not you went to work for Mrs. 
Nelson at that time. A. I did. 

Q. And where was it you first went to work? A. It was 
called the Green House. 

Q. What type of work were you doing at that time? A. 
Working on the adding machine, tabulating numbers slips. 



Q. What type of business was Mrs. Nelson engaged in 
that you went to work with her in? A. Numbers. 
61S Q. Numbers business? A. Numbers. 

Q. For how long did you work in the numbers 
business? A. Well, I worked from 1937 to 1940, and I 
quit for one year and I came back in 1941; and I worked 
until March of 1951. 

Q. Until March of 1951? A. That is right. 

Q. Calling your attention to January 1, 1949, were you 
working in the numbers business? A. \es, I was. 

Q. Where were you working? A. At Mrs. Richardson’s 
home. 

Q. What time did you generally go to work? A. Oh, it 
varied, from 1:30, 2 o'clock. 

Q. And how did you get there, Mrs. Creef? A. We were 
driven to the places where we worked. 

Q. And who drove you generally during that period of 
time? A. Well, there were various cars, and I rode in the, 
oh, Helen Brown or Ruby Geary. 

Q. Well, for what period of time did you work at the 
Tee Toper—now speaking of the period you spoke of as 
January 1, 1949. How long did you work there after that 
time? 

Mr. Ford: Your Honor, I noticed that perhaps 
619 accidentally he refers to the Tee Toper. 

The Court: Yes. I was just about to ask the same 
question: 

Mr. Ford: Yes, I think it just happens it is an accident, 
I am sure. 

Mr. Wadden: I am sorry, your Honor. I meant to refer 
to the Richardson home. 

The Court: Very well. You may continue. 

Bv Mr. Wadden: 

* 

Q. (By Mr. Wadden) What period of time did you work 
at the Richardson home, starting January 1,1949? A. Until 
about May, May of 1949. 
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Q. And what were your specific duties during this period 
of time? A. Running the adding machine, tabulating the 
numbers slips and giving out work, sometimes. 

Q. By i4 giving out work,” would you explain that, please, 
Mrs. Crceff A. After we were through running the add¬ 
ing machine's, then we had to look for the work, for the 
number. 

Q. Which if any of the defendants here in the court¬ 
room worked with you during this period of time? A. Shir¬ 
ley McCoy, Effie Lou Trent, Ruby Geary- 

**••#••••• 

620 The Witness: Shirley McCoy, Effie Lou Trent, 
Ruby Geary, Mary Hutchinson, Mrs. Nowland and 
Mr. Nowland. 

Q. (By Mr. Wadden) What were the defendants—Mrs. 
McCoy, Mrs. Hutchinson, Mrs. Trent ,and Mrs. Geary— 
doing, while you were working at the Richardson home? 
A. Well, we all did practically the same work. 

Q. Do I understand that to be the same work that you 
were doing? A. Looking for the number, yes; and of 
course Shirley did the books. 

Q. From whom did you receive your orders concerning 

vour work? A. From Mrs. Nowland and Mr. Nowland. 

•> 

Q. And who paid you your salary? A. Mr. Nowland and 
Mrs. Nowland. 

Q. Do you remember what that salary was for this period? 
A. About $38 a week. 

Q. Who if any of the defendants brought the work—the 
numbers slips—to the Richardson home? A. Well, at that 
time Jim Lowry would bring the work in. 

Q. And what would he do with the work, if you know, 
when he brought it in? A. Well, he would bring it 
621 into the home there, and Bub Nowland would go 
upstairs and bring the work down. 

• ••••«•••• 
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Q. State whether or not you have ever seen Mr. Lowry 
in the basement where you all worked during the running 
of the numbers operation. A. Sometimes, yes. 

Q. And what if anything did Mr. Lowry do, what would 
he be doing down there during this time? A. Just to come 
to talk to Bub Nowland, then go upstairs again. 

Q. Who if any of the other defendants brought numbers 
work to the Richardson home during this time? A. Some¬ 
times Kirby did. 

Q. State whether or not you have seen Mr. Kirby in the 
room where the numbers work was being done. A. Not at 
the Richardson home, no. 

622 ' Q. Would you state whether or not you have seen 

Mr. Kirby in the Richardson home while the numbers 
work was being run. A. Yes; he was upstairs. 

Q. State whether or not you learned from one of the 
defendants, or one of the ladies you worked with, that Mr. 
Kirby was bringing the numbers from time to time to the 
Richardson home. A. No, I don’t know. 

Q. Pardon? A. I don’t know. 

Q. What markings, if any, were on the numbers slips you 
received during this period of time? A. The routemen 
numbers were on the slips. 

Q. Do you remember any of these numbers, markings? 
A. Well, BL, for one. 

Q. And what, if you know, does BL stand for? A. Blight 
Lee. 

Q. Do you remember any of the other identifications or 
markings? A. Well, there were quite a few. 

Q. Could you just name a few of them, please? A. M, P. 

Q. Do you know what P stood for? A. Well, it stood 
for Post. 

Q. That is Donald Post? A. That is right. 
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623 Q. At the end of the day, after the tapes run up 
and the winning number had been found, what was 

done with the work that was sent back to Washington? 
A. What do you mean? 

Q. State whether or not it was placed in some type of 
container to be sent back to Washington. A. Oh, in paper 
bags. 

Q. And what type of marking or identification, if any, 
was contained on the paper bags that were sent back in at 
the end of the day’s work? A. Well, it had the routemen’s 
initials on it. 

Q. And do you remember any of those initials? A. Well, 
BL, P, M, N. 

Q. What does BL-what does P mean? A. P stands 

for Donald Post, and BL for Blight Lee. 

Q. At the end of the day, that is, after the numbers had 
been worked, who, if any of the defendants, carried the 
work out of the house? A. W T ell, at that time Robert 
Nowland. 

Q. State whether or not you have seen Mr. Nowland leave 
the house at the end of the day’s w'ork. A. Yes, I have. 

Q. And have you seen anyone leave with him at 

624 the end of the day’s work? A. Well, the girls that 
rode in his car. 

Q. Have you seen any of the other defendants leave with 
him? A. Yes. 

Q. Who? A. Shirley McCoy, Effie Lou Trent, and some¬ 
times I did. *••] 

Mr. O’Connell: May we have a time, Your Honor? 

The Court: It is fixed, I believe, at the time of the district 
attorney’s original inquiry, between the date of January 1, 
1949, and May of 1949. Is that correct? 

Mr. Wadden: That is correct, Your Honor. 

Q. (By Mr. Wadden) State whether or not you have seen 
an automobile leaving the Richardson premises after the 
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numbers work was done, following Mr. Nowland’s car. 
A. Yes, I have. 

Q. And who was in the automobile following Mr. Now- 
land’s car? A. Jim Lowry. 

Q. Anyone else with Jim Lowry? A. I don’t remember. 

*••*••••*• 

628 Q. (By Mr. Wadden) State whether or not any of 
the defendants, or any of the ladies you worked with in the 
numbers business, told you why Mr. Lowry was following 
Mr. Nowland. 

Mr. O’Connell: It calls for a conclusion, Your Honor. 
The Court: I will overrule your objection, if that is the 
basis. 

You may answer the question. 

The Witness: Well, I haven’t heard anybody say why; 
but I- 

Mr. Ford: I object, now. It is answered. 

The Court: The answer will stand. That is responsive. 
Let me ask you, without either counsel asking you, have 
you yourself ever heard any other of the defendants or 
either of the ladies say anything regarding that? Just yes 
or no. 

The Witness: No. 

• ••••••••• 

Q. Did there come a time when the numbers business 
moved from the Tee Toper to somewhere else? A. Yes. 

Mr. Ford: I object, Your Honor, to ‘‘Tee Toper.” Again 
he is putting a question referring to the Tee Toper. I 
submit the Tee Toper is one thing and the Richardson 

629 home is another. 

The Court: We will let the question stand and see 
what the answer is. 

The Witness: Yes, we have. 

The Court: Moved from the Tee Toper Restaurant? 
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Mr. Wadden: Your Honor, I would like to strike that 
question. 

The Court: Very well. Let your question go out. 

By Mr. Wadden: 

Q. Will you state whether or not there came a time when 
the numbers business moved from the Richardson home to 
somewhere else? A. Yes, there has. 

Q. Where did you move to next? A. We moved to Mr. 
Nowland’s home, in Virginia. 

Q. In what part of Virginia is Mr. Nowland’s home loca¬ 
ted ? A. Alexandria. 

Q. And during what period of time, to the best of your 
memory, did you work at Mr. Nowland’s home? A. About 
a couple of weeks. 

Q. During what months, if you remember? A. May. 

Q. And what year, ma’am? A. 1949. 

630 Q. During that period of time were your duties 
generally the same as concerns the numbers business? 
A. Yes, sir. 

Q. Which if any of the defendants worked with you at 
the Nowland home? A. Ruby Geary, Shirley McCoy, Effie 
Lou Trent, Mr. and Mrs. Nowland. 

Q. Who gave you your orders during this period of time? 
A. Mr. and Mrs. Nowland. 

Q. From whom did you receive your salary? A. Mr. and 
Mrs. Nowland. 

Q. Who if any of the defendants brought the numbers 
work to the Nowland home? A. Jim Lowry. 

Q. State whether or not you have seen him bring work 
to the Nowland home. A. Yes, I have. 

Q. Who if any of the other defendants have you seen on 
the premises at the Nowland home while the numbers opera¬ 
tion was going on? 

Mr. Ford: Your Honor, if he means inside the building, 
I do not object. If he means outside, I do object. 
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The Court: In other words, you object to the ques- 

631 tion as ambiguous? 

Mr. Ford: Yes. 

The Court: I sustain you on that point. 

Q. (By Mr. Wadden) Which of the defendants, if any, 
have you seen inside the Nowland home?—while the num¬ 
bers operation was being carried on. That is, the defend¬ 
ants you have not already named. A. I didn’t see anybody. 
• ••••••••• 

Q. Were the numbers processed in the Nowland home as 
you have described previously? A. Yes, they were. 

Q. At the end of the day, who carried the numbers work 
from the Nowland home, if you know? A. Mr. Nowland. 

Q. How did you get back to the house you lived in, from 
the Nowland home? A. Mr. and Mrs. Nowland drove me 
home,. 

Q. State whether or not you have seen Mr. Kirby at the 
Nowland home during this period of time. 

Mr. Ford: I object to the question as leading, Your Honor. 

The Court: I overrule vou on that basis. 

* 

632 You may answer it. 

The Witness: No, I haven’t. 

Q. (By Mr. Wadden) Did there come a time when the 
operation again moved to another location ? A. Yes, it did. 

Q. Where did it move to next? A. To Mrs. Hutchinson’s 
home,. 

Q. In what period of time was the numbers work at Mrs. 
Hutchinson’s home? A. About two weeks. 

Q. And generally what month was this in? A. June. 

Q. June? A. Of 1949. 

Q. Were your duties generally the same as concerns the 
numbers operation while you worked there? A. Yes, they 
were. 

Q. Where is Mrs. Hutchinson’s home located? A. Seat 
Pleasant. 
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Q. How did you get to work there? A. Well, we had a 
special meeting place, and one of the girls would always 
pick us up. 

Q. Who would pick you up? A. Well, I don’t remember 
at that time who picked me up. 

633 Q. At what time did you generally go to work? 
A. About 2 o’clock. 

Q. Which if any of the defendants worked with you at 
the Hutchinson home in the numbers business? A. Ruby 
Geary, Shirley McCoy and Effie Lou Trent; Mary 
Hutchinson. 

Q. Who if anyone supervised your work while you were 
at the Hutchinson home? A. Mr. and Mrs. Nowland. 

Q. Who brought the numbers work to the Hutchinson 
home? A. I don’t know. 

Q. Which if any of the other defendants not already 
named did you see at the Hutchinson home at this period of 
time while the numbers were being worked there? A. The 
other girls that worked with us. 

Q. Will you state their names, please? A. Celie Daniels, 
Ruth Rysinger, Bea Muth, Dorothy Ridgely. 

Q. Could you speak up a little bit, please? A. Dorothy 
Ridgely, Helen Brown, Elsie Sollers. I can’t remember the 
other girls. 

Q. Who took the work from the Hutchinson home at the 
end of the day? A. I don’t know. I wasn’t there then. 

• •••••••• • 

Q. State whether or not you have seen Mr. Lowry at the 
Hutchinson home during this period of time. A. No, I 
haven’t. 

Q. Did there come a time when you found the numbers 
business had again been moved? A. Yes, it had. 

Q. And where did the business move to this time? 
635 A. The Richardson home. 

Q. And for what period of time, to the best of 
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your memory, did you work at the Richardson home? A. 
We worked there until about September. 

Q. From when to when, Mrs. Creef? A. Well, I don't 
remember the dates. 

Q. Well, from what month to what month? A. From 
June until about the first of September. 

Mr. Ford: What year? 

Q. (By Mr. Wadden) What year is this, now? A. 1949. 

Q.! During this period of time did your duties remain 
generally the same as concerns the operation? A. Yes, 
they were. 

Q. And which if any of the defendants worked with you 
at the Richardson home on this occasion? A. They all 
worked with me. 

Mr. Reilly: What was that? I beg your pardon. 

The Witness: I mean Ruby Geary, Shirley McCoy, Effie 
Lou Trent, Mary Hutchinson. 

Q. (By Mr. Wadden) Who if anyone supervise your work 
while you were there? A. Mr. and Mrs. Nowland. 
636 Q. Who paid vour salary? A. Mr. and Mrs. 

Q. Did the numbers slips have any type of marking or 
identification on them when they were brought in for the 
processing and tabulating? A. Yes, they did. 

Q. What type of identification did these slips have? A. 
The routeman’s initial. 

Q. And could you name one or two of those initials, please, 
or as many as you remember? A. Well, like T said, BL, 
and P, N, M. 

Q. What does BL stand for? A. Blight Lee. 

Q. What does P stand for? A. Post. 

Q. What does N stand for? A. Norman. 

Q. Norman? A. Norman. I don’t know the other name. 

Q. What does M stand for, if you know? A. I don’t know. 

Q. Who brought the work to the Richardson home during 
this period of time? A. Lowry—Jim Low’ry. 


Q. State whether or not you have seen Mr. Kirby 
637 in the Richardson home during this period of time. 
A. Yes, I have; once or twice. 

Q. And what was Mr. Kirby doing, if anything, when 
you saw him in the Richardson home? A. He was sitting 
upstairs. 

• ••••••••• 

Q. State whether or not you learned from any of the 
defendants, the ladies you worked with, whether or not 
Mr. Kirby was bringing work to the Richardson home dur¬ 
ing this period of time. A. He was bringing in the work. 

Mr. Ford: I move that be stricken out as not being respon¬ 
sive. She was asked whether or not any of the defendants 
or anyone else told her a certain thing. To me that desig¬ 
nates a conversation. Her answer does not. 

The Court: Let us ask her. This is a question by the 
Court: 

In vour last answer, relating to Mr. Kirby, is that a 
matter you observed, or is it something some one of the 
ladies who worked with you, or some of these defendants, 
told you? 

639 The Witness: I observed it. 

The Court: You observed it yourself? 

The Witness: Yes. 

The Court: All right. 

• ••••*•••• 

Q. (By Mr. Wadden) Were the numbers generally proc¬ 
essed at this period of time as they had been previously? 
A. Yes, they had. 

Q. Which if any of the defendants, did you say, worked 
with you during this period of time? A. Ruby Geary, Shir¬ 
ley McCoy, Effie Lou Trent, Mary Hutchinson, and Mr. and 
Mrs. Nowland. 
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The Court: The names you gave were Mrs. Geary, Mrs. 
McCoy, Mrs. Trent, Mrs. Hutchinson—and who else? 

The Witness: Mr. and Airs. Nowland. 

• •••••«-«•* 

Q. What was your salary during this period of time? 
A. Thirty-eight or thirty-nine dollars a week. 

640 Q. And from whom did you receive the salary? A. 
From Air. and Airs. Nowland. 

Q. Who carried the work from the Richardson home at 
the end of the day? A. Air. Nowland. 

Q. State whether or not you have seen Air. Nowland 
leaving at the end of the day. A. Some days I did and 
some days I didn't. 

Q. State whether or not you have seen a car following 
Air. Nowland when he left the Richardson home. A. Some 
days I did and some days I didn’t. 

Q. Calling your attention to the days on which you did 
see a car following him, state who if any of the defendants 
was in the car that followed him. 


(The last question was read by the reporter.) 

The Witness: Jim Lowry. 

* •••*•**•* 

Q. State whether or not you learned, from any 
641 of the defendants or from the ladies you worked 
with, why Air. Lowry was following Air. Nowland. 
A. No, sir; I didn’t hear anything. 

• •••••*••* 

Q. Did there come a time when the numbers business 
again moved from the Richardson home which you have 
.just described? A. What year was that? 
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Q. It would be the last period you described, which the 
record would show would be June, 1949, to September, 1949. 
A. Yes. Then we moved to the farm. 

Q. Where is the farm located? A. Ritchey, Maryland. 
Q. Whose farm is it, if you know? A. Mr. and Mrs. 
Charles Nelson. 

Q. During what period did you work at the farm? A. 
From the latter part of 1949 to 1950, June. No, I beg par¬ 
don. I worked there—oh, no. We went to the beach then. 
Will you ask me that question again, please? 

Q. Yes. 

642 Mr. Wadden: Will the Court indulge me one mo¬ 
ment, please, Your Honor? 

Strike the last question, please. 

By Mr. Wadden: 

Q. Calling your attention to May of 1950, do you remem¬ 
ber where you were working? A. Yes, the Richardson home. 

Q. And during what period of time did you work at the 
Richardson home during this time I have called your atten¬ 
tion to? A. Until June, 1950. 

Q. And then did there come a time when you moved 
again? A. Yes. They moved to the farm. 

Mr. Ford: At this point I object, if Your Honor please. 
I realize he was doing it very methodically, but she testified 
she left the Richardson home; that she was there from June 
to September 1, 1949. 

He said, “Then next where did you move?” And she 
said to the farm. 

I submit, when she asked him a question, he put it to her 
as May, 1950, jumping this methodical, chronological period. 
The Court: We can straighten it out very quickly. 

Mrs. Creef, for the record, please, your testimony, 

643 where you say the move was made following a period 
at the Richardson home between June, 1949, to Sep- 
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tember, 1949, where if any place did you go after September, 
1949? 

• •••••*••* 

The Witness: We moved back to the Nowland home, in 
September. 

Q. Was that in September, 1949? A. That is right. 

Q. To what period of time did you work at the Nowland 
home? A. Oh, for about a month. 

Q. Were vour duties generally the same while you worked 
there? A. Yes, they were. 

Q. Would you name the defendants, if any, that worked 
with you? A. Well, at that time we worked every other 
day, and I am not sure if all the defendants were there at 
the same time as I was. 

Q. State whether or not you saw Mr. and Mrs. 
644 Nowland at their home during the time you were 
working the numbers business. A. Yes, I did. 

Q. Where did you move to next, after you left the Now¬ 
land home? A. Back to the Richardson home. 

Q. And for what period of time did you work there at 
the Richardson home? A. Until June of 1950. 

A. June of 1950; that is right. 

Q. Were your duties generally the same during this 
period of time? A. Yes, they were. 

Q. Would you name the defendants, if any, who worked 
with you during this period of time? A. Shirley McCoy, 
Effie Lou Trent, Ruby Geary, Mary Hutchinson. 

Q. State whether or not any of the defendants supervised 
your vrork and gave you your orders. A. Mr. and Mrs. 
Nowland. 

Q. Who if any of the defendants brought the work in+o 
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the Richardson home during this period of time? A. Jim 
Lowry. 

Q. State whether or not you have seen Mr. Kirby 

645 at the Richardson home during this period of time? 
A. Yes, I have. 

Q. State what if anything you saw Mr. Kirby doing. A. 
I didn't see him do anything but sit upstairs. 

Q. State whether or not you have ever seen Mr. Kirby 
bring numbers to the Richardson home during this period 
of time. A. No, I haven’t. 

Q. Who carried the work from the office at the end of 
the day? A. I don’t know. 

Q. Did there come a time when you again moved? A. Yes. 
Q. Where did you go to after you left the Richardson 
home in June of 1950? A. They moved to the farm. 

646 Q. And whose farm was it you moved to? A. Mr. 
and Mrs. Charles Nelson’s farm. 

Q. For what period of time did you work there? A. About 
a month. 

Q. During that period of time, which if any of the defend¬ 
ants did you see working with you in the numbers business? 
A. Ruby Geary, Shirley McCoy, Effie Lou Trent, Mary 
Hutchinson. 

Q. From whom did you receive your orders during this 
period of time, if any of the defendants? A. Mrs. Nelson. 

Q. Which if any of the defendants did you see on the 
premises or about the numbers office, that have not already 
been named? 

Mr. O’Connell: If there are any additional ones she saw. 
The Witness: I haven’t seen anybody. 

By Mr. Wadden: 

Q. Who brought the work to the office during this period 
of time? A. I don’t know. 
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Q. Who carried the work aw’ay from the office, if you 
know? A. Robert Nowland. 

• •»••••••• 

647 Did there come a time when you moved again— 
but first, one more question. 

Will you strike that last question? 

Where on the farm did you operate the numbers busi¬ 
ness? A. Above a garage. 

Q. How near is the garage to Mr. Nelson's home? A. 
Well, I couldn't say approximately. Not very far. 

Q. State whether or not it is closer to his home than the 
length of this courtroom. A. Just about. 

Q. State whether or not you saw’ Mr. Nelson in the office 
or around the garage where you were working during this 
period of time. A. Around the garage. 

Q. Pardon? A. Around the garage. 

Q. State whether or not you had a conversation with Mr. 
Nelson during this period of time. A. Not exactly, no. 

648 What if anything did Mr. Nelson say to you? 

The Witness: “Hello, Mary," or “How are you?" 

• ••••••••a 

Q. Did there come a time when the operation moved from 
the farm? A. Yes, it did. 

Q. And where did it move to next? A. North Beach. 

Q. And during what period of time did you work at the 
next place you moved? A. About a week. 

Q. And where did you wrork at North Beach? A. Mr. 
and Mrs. McWilliams' home. 

• ••••••••a 

649 Q. What date did you go to North Beach on, 
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roughly, to the McWilliams home? A. I don’t re¬ 
member the date, but it was in August. 

Q. August? A. August, yes. 

Q. Of 1950? A. August of 1950; that is right. 

Q. And you say you worked there about a week? A. 
That is right. 


Q. Which if any of the defendants did you see working 
with you during this period of time at the McWilliams 
home? A. Ruby Geary, Shirley McCoy, Effie Lou Trent 
and Mary Hutchinson. 

Q. Which if any of the defendants brought the work to 
the McWilliams home? A. Billy McWilliams. 

Q. Who carried the work away, if you know, at the end 
of the day? A. Mrs. Nelson. 

650 Q. And did there come a time when you moved 
again? A. Yes. 

Q. And where did you move to? A. The guest house at 
North Beach. 

Q. And for what period of time did you work at the guest 
house at North Beach? A. Oh, about two months, I believe. 

Q. If you can, will you state the months you worked 
there, from when to when, just to the best of your ability. 
A. September, October, and we moved again in November. 

Q. So you worked there during part of September and 
October? Is that your answer? A. That is right. 

Q. Of 1950. Which if any of the defendants worked with 
you at the guest house? A. Ruby Geary, Shirley McCoy, 
Effie Lou Trent, Mary Hutchinson and Mrs. Nelson. 

Q. From w’hom did you receive your orders concerning 
your duties? A. From Mrs. Nelson. 

Q. From whom did you receive your salary? A. Mrs. 
Nelson. 
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Q. Who brought the work to the guest house? A. Billy 
McWilliams. 

• Q. Who took the work from the guest house at the 

651 end of the day? 

A. Mrs. Nelson. 

Q. Was the processing generally the same as concerns 
the numbers operation? A. Yes, it was. 

Q. What identification or marking, if any, was on the 
numbers slips at this time, that you remember? A. They 
were about the same. 

Q. Would you name a few, if you remember them, please. 
A. P, BL, N. 

• •••#•*••• 

652 Q. Did there come a time when you moved from 
the guest house? A. Yes. 

Q. W^here did you move to? A.To the ranchhouse. 

653 Q. And where is the ranch house located? A. At 
North Beach. 

Q. WTio owns the ranch house, if you know? A. Mr. 
McWilliams, Sr. 

**••##**•* 

Q. For what period of time did you work at the ranch 
house? A. From November 1950 to March 1951. 

Q. Which, if any, of the defendants worked with you at 
the ranch house during this period of time? A. The same. 
Q. Will you please name them? 

A. Ruby Geary, Shirley McCoy, Effie Lou Trent and Mary 
Hutchinson. 

Q. From whom did you receive your orders, if any? A. 
Mrs. Nelson. 

Q. Did your duties in any way change during this period 
of time as concerned the numbers business? A. No, they 
were about the same. 
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Q. Who brought the work to the ranch house? A. Billy 
McWilliams. 

Q. State whether or not during this period of time 

654 you saw Mrs. McWilliams at the ranch house. A. 

She was right there with us working. 

Q. State what she was doing during this period of time. 
A. She was doing the same work as the other girls were 
doing, running the adding machine. 

Q. State whether or not you saw Mrs. Brady in the ranch 
house while the numbers operation was being run? A. Yes, 
she was. 

Q. What, if anything, was Mrs. Brady doing? A. She 
was in charge of the office for a week. 

Q. Do you remember which month this week could have 
been in? A. No, I don't. 

Q. Who paid you your salary during the week Mrs. Brady 
was running the office? A. Mrs. Brady handed out the 
envelopes. 

Q. State, if you know, who got the money together to 
pay the girls during this week? 

Mr. O’Connell: Your Honor, can he place the time? 

The Court: The previous answer of the witness was that 
she couldn’t fix it. 

Mr. O’Connell: What about the years? 

The Court: You mean between November 1950 and March 
1951? 

Mr. O’Connell: Yes. 

655 The Court: Can you fix it in that period? 

The Witness: I am sorry, T can’t. 

Q. (By Mr. Wadden) Which of the defendants, if any, 
brought numbers work to the ranch house while you were 
operating there? A. Billy McWilliams. 

Q. During the majority of the time while you were there, 
state which, if any, of the defendants supervised your 
work? A. Mrs. Nelson. 
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Q. Which, if any, of the defendants worked with you 
during this period of time? A. Ruby Geary, Shirley Mc¬ 
Coy, Effie Lou Trent, and Mary Hutchinson. 

Q. Will you state the names of any of the other ladies 
who worked with you other than those, that you can re¬ 
member, during this period of time? A. Elsie Sollers, 
Helen Brown, Celie Daniels, Mary Rogers. 

• »•••••••• 

656 Q. (By Mr. Wadden) State whether or not during 
this period of time you were learning to keep the books in 
connection with the numbers business. A. Yes, at the ranch 
house. 

Q. And who, if any, of the defendants were giving you 
instructions concerning how to keep these books? A. Shir¬ 
ley McCoy and Mrs. Nelson. 

Q. Now, did there come a time when you left the ranch 
house and went somewhere else? A. Yes. 

Q. Where did you go next? A. I can’t remember the 
name of the place, but it is in Accokeek. 

Q. What State is that in? A. Maryland. 

Q. What period of time did you work there? A. I worked 
there two days. 

Q. And what caused you to terminate your employment ? 
A. Mrs. Nelson called me up Wednesday morning and told 
me I could stay home. 

Q. Did she give any reason why you should stay home? 
A. No, sir, she did not. 

Q. State whether or not you had any further conversa¬ 
tions with her concerning your employment in the 

657 numbers business, after this telephone call. A. No, 
I have not. 

Q. State whether or not you knew the name of the busi¬ 
ness, name of the numbers business you were working for. 
A. Charles E. Nelson and Associates. 

• ••••••••• 
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Q. Now, calling your attention to a period in 1947, state 
whether you know the business name of the people you 
were working for in the numbers business. A. Robert Now- 
land and Associates. 

• •#••••••• 

Q. Mrs. Creef, state whether or not in the latter 

658 part of 1950 or early 1951 you were in a car with Mr. 
Nowland when he delivered number slips to Mr. 

Pumphrey at his home. 

Mr. O’Connell: Object to that, leading and suggesting 
the answer; no foundation up to this moment. 

Mr. Reilly: I move to withdraw a juror. It is highly in¬ 
flammatory. The District Attorney must have known he 
would be putting the answer in the witness’ mouth. 

The Court: I will overrule the motion for a mistrial and 
overrule the objection to the question, and the question may 
be answered. 

The Witness: Yes, I was. 

• ••••••••• 

Q. Which, if any, of the defendants were in the car with 
you at this time? A. Mr. and Mrs. Nowland, Shirley McCoy. 

Q. Where did this car leave from that you were in? A. I 
don’t remember. 

Q. About what time did you arrive at Mr. Pum- 

659 phrey’s home, if you remember? 

• ••••»•••• 

The Witness: Around 6:00 o’clock in the evening. 

• * • • • • • • • • • 

Q. Would you describe what you remember about vour 
visit in the car to Mr. Pumphrey’s home that night? 

660 A. Mr. Nowland took a bag of work to Mr. Pum¬ 
phrey’s home. 


Mr. Reillv: I can’t hear. 

The Court: Will you stand over there? 

The Witness: Mr. Nowland drove the car to Jim Pum- 
phrev’s home in Seat Pleasant and left the bag with the 
work in it at his home. 

• ••••••••• 


661 Q. Now when you arrived at Mr. Pumphrev’s 
house, what, if anything, happened? A. What do you 

mean? 

The Court: Just tell us what occurred, what the incidents 
were, who was present, what they said, and what was done. 

The Witness: Well, Mr. Nowland got out of the car and 
went into his home and left the work. 

• ••••••••• 

Q. What type of work is it you are speaking of? A. Jim 
Pumphrey’s work. 

Q. And would you describe what the type of work was? 
A. Numbers book. 

Q. Do you know of your own personal knowledge it was 
a numbers book? A. Yes, I do. 

Q. How do you know of your personal knowledge it was 
a numbers book? A. Because 'we had them at the office. 

• ••••••••• 

662 Cross-examination 

Q. (By Mr. O’Connell) Is that Miss or Mrs. Creef ? 

A. Mrs. 

Q. Mrs. Creef, when you -were asked to state what desig¬ 
nations you recall for different people’s work, would you 
name them again for me as you gave them to the District 
Attorney, the letters? I remember one was BL. A. BL, P, 
and N; there were quite a few. 

Q. Do you remember any others? A. M. 

Q. What was the M for? A. I don’t recall the man’s 
name. 
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Q. "What was the N for? A. Norman. 

Q. How about the P? A. Post. 

Q. Was there a letter B? A. That’s right. 

Q. Whose letter was that? A. Mr. Nowland’s. 

Q. Any other letters you recall? A. D. 

Q. WTiose letter was that? A. Dick. 

663 Q. Any others? A. I don’t recall offhand. 

Q. Do you remember Mr. Main had a book? A. 
Yes, he did. 

Q. What were his letters? A. I don’t remember. 

Q. Do you remember the letters DC? A. I do. 

Q. Whose letters were those? A. I don’t recall. 

Q. You don’t member Mr. Main’s letters? A. No, I don’t. 
Q. How long did you know of Mr. Main turning in there 
or having w’ork that was processed? 

Mr. Fihelly: What do you mean? 

Mr. 0 ’Connell: Anything. 

The Witness: Do you mean how long? 

Q. (By Mr. O’Connell) Yes. A. For quite a while. 

Q. And you saw it every day, did you not? A. Not every 
day, because- 

Q. You saw it frequently, let’s put it that way. A. That’s 
right. 

Q. And still you don’t recall what his letters were? 

664 A. No, I don’t. 

Q. Do the letters DC refresh your recollection? 
A. No, they don’t. 

Q. Don’t mean a thing to you? A. No. 

• ••••••••• 

Q. Do you remember of being in the office of one of the 
Assistant District Attorneys when Mrs. Brown was pres¬ 
ent? A. Yes. 

Q. Do you recall being there when Dorothy Ridgely was 
present together with Mrs. Brown? A. That’s right. 

Q. And half a dozen others? A. Not a half dozen others. 


Q. How many others? A. There was just six at 

665 one time. 

• ••••••••• 

Q. You have a distinct recollection of appearing in the 
office one day, was it, with them? A. That’s right. 

Q. Just the one day. Do you remember when that was? 
At this moment, do you know the man going out? Just a 
minute, bring him in here, will you, Marshal? Do you 
recognize this gentleman? A. No, I don’t. 

Q. Did you ever see him before in your life? A. No, sir. 
Mr. O’Connell: Would you step up this way so the wit¬ 
ness can get a good look at you? 

Will you state your name for the record? 

Mr.Stern: Louis E. Stern. 

Mr. O’Connell: What is your address? 

Mr. Stern: 3023 - 14th Street, Northwest. 

The Court: May I ask both sides, will this gentleman 
be called as a witness? 

666 Mr. Fihelly: No, sir. 

Mr. O’Connell: I don’t know. 

The Court: Well, there is the instance of a man getting 
up and leaving the courtroom. 

Mr. O’Connell: I will state it at the bench. 

The Court: Yes. 

Wait, Mr. Stern, you may be a witness, I don’t know. 
(Thereupon, counsel approached the bench, the witness 
retired from the witness stand and, out of the hearing of 
the jury, the following occurred:) 

Mr. O’Connell: I am informed that this man was a mem¬ 
ber of the Grand Jury, and that he has been hanging around 
the hall where some of the witnesses were. Some of the 
girls have told me that. I would like to check whether or 
not he is on the Grand Jury, whether he has been in con¬ 
tact with witnesses. 

Do you know whether he was a member of the Grand 
Jury? 


Mr. Fihelly: He was a member of the Grand Jury, and 
I might say this for the record, that two of the members 
of the Grand Jury asked if they could come into the court, 
and as I understand Your Honor ruled that after the jury 
was impaneled anybody could come in. 

The Court: That’s right. The ruling was that until the 
jury was sworn, at some point of the case it might be re¬ 
ferred back if an improper designation was given, and my 
instruction was that none of them should enter the court¬ 
room until that time. 

667 Mr. O’Connell: It is my duty, as I was a former 
prosecutor, to see to that, and two of them have been 

hanging around the hall. 

Mr. Fihelly: Who informed you? 

Mr.O’Connell: Some of the witnesses. 

Mr. Fihelly: The Deputy Marshal has been guarding 
these witnesses at all times. 

The Court: Anybody can stay in the courtroom and I 
don’t know why he should be excluded. 

Mr. O’Connell: May I keep him as a possible witness, 
and ask this witness if she recognizes him as a member of 
the Grand Jury? 

The Court: She said she didn’t know him. 

Mr. Fihelly: The witness said she didn’t know him. 
The Court: The question is proper. You may ask it. 
(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, the following occurred:) 

The Court: Just wait there. 

Mr. O’Connell: Will Your Honor suggest he have a seat? 
The Court: No, let him stand there. Where is the 
witness? 

(Thereupon, the witness resumed the stand.) 

Q. (By Mr. O’Connell) Mrs. Creef, have you had 

668 an opportunity to look closer at this gentleman? 
A. Not until now. 
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Q. Now, do you presently recognize him as a person you 
have seen before? A. No, I have not. 

Q. Do you recall clearly your appearance before the 
Grand Jury? Does it refresh your recollection when I 
mention the Grand Jury and ask you about this gentleman? 
A. Yes. 

Q. Do you recall having seen him before now? A. No, 
I haven’t. 

Q. Don’t remember him at all? A. No, sir. 

Q. Now, did you see him in the hallway while you were 
waiting out there to testify? A. I don’t remember, there 
are so many people passing by. 

Q. Did you see some of them stop and talk to some of 
the witnesses? 

The Court: The question is, did you, yourself? 

Mr. O’Connell: You, yourself. 

The Witness: No, I haven’t. 

The Court: Did he particularly stop and talk to you? 
The Witness: No, sir. 

669 Q. (By Mr. O’Connell) Did you see him talk to 

anv of the other witnesses? A. No, sir. 

* * 

Q. And you have not been able to locate him as you have 
been testifying. A. No, sir. 

Mr. O’Connell: I think that is all, Your Honor. 

The Court: You may go, sir. 

Mr. Stern: Am I free to go, sir? 

The Court: The point the Court makes is that you are not 
to talk to any of these witnesses, and there is no saying that 
you have, and you are free to come and go as you please. 
Mr. Stern: Thank you, Your Honor. 

672 Q. Now, did you discuss with the Assistant District 
Attorney whether or not you might become involved 
in the case? A. No, sir. 

Q. Did anybody mention that to you? A. No. 




Q* Weren’t you a little bit apprehensive? A. Yes I was. 
Q. And were your fears quieted? A. No, they were not. 
Q. Were you still fearful when you testified before the 
Grand Jury? A. Yes, sir. 

Q. And what did you fear? A. I didn’t want to get mixed 
up with this. 

Q. You mean you didn’t want to be a defendant in the 
case? A. I didn't want to be mixed up in it at all. 

Q. But you preferred to be a witness rather than a de¬ 
fendant? A. Yes, sir. 

Q. And was that choice submitted to you? A. No. 

673 Q. Are you still in fear? A. Well, I am frightened. 

**•**•*•#• 

674 Q. Are you still frightened? A. Not as much as 
I was. 

Q. You are not frightened now because you know you are 
not going to be prosecuted is that right? A. Yes. 

Q. And who assured you you would not be prosecuted? 
A. Nobody. 

Q. How did you know-A. (Interposing) I figured if 

I testified I could not be indicted. 

• ••••••••• 

675 Q. Did I understand you to say that for one week 
at North Beach Mrs. Brady supervised the business? 

A. That’s right at the ranch house. 

Q. And what week was that? A. I don’t remember. 

676 Q. Can you give us the month? A. No, I can’t 

Q. What year? A. I think it was the latter part of 
1950 and the first part of 1951. 

Q. That is the closest you can fix it? A. That’s right. 

Q. Now was that one week the only time you ever saw 
Mrs. Brady have anything to do with supervising that work? 
A. No, she was at the guest house. 
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Q. And how long was that? A. Oh, about, say about two 
months. 

Q. Two months continuously? A. Or more; she was there 

every dav before the work came in. 

» * 

Q. Now, her work, her ordinary job is to work down there 
at North Beach, is it not? A. That’s right. 

Q. What is her ordinary job during the course of the year, 
as well as you know? A. Taking care of the Arcade. 

Q. And this running of the business is wholly separate 
and apart from the numbers business, isn’t it? A. That’s 
right. 

Q. When was the last time you ever saw Mrs. 

677 1 Brady have anything whatsoever to do with this busi¬ 
ness you have been describing, the numbers business? 

A. At the ranch house. 

Q. And that was the latter part of 1950? A. That is 
right, and the first of 1951; I just don’t remember the 
day or dates. 

Q. And would you say it vras in January 1951? A. It 
could have been. 

Q. And never from the last time you saw her at North 
Beach did you ever know of her having anything to do with 
this numbers business, is that right? A. What is the 
question? 

Mr. O’Connell: Will you read the question? 

(Question read.) 

Q. (By Mr. O’Connell) That is the last time you ever 
knew of her having anything to do with the numbers busi¬ 
ness ? A. That is right. 

Q. That one vreek at the ranch house? A. Yes. 

Q. And when did you sever your connection with the busi¬ 
ness? A. March 7, 1951. 

Q. And would you say that was a couple of months after 
that one week Mrs. Brady supervised the work down 

678 there? A. I guess so. 
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Q. You were at the center of activities which con¬ 
tinued up to March 7th, and never saw her having anything 
to do with it? A. No. 

Q. And your best recollection is that she was back at her 
own job in the Arcade? A. It was closed then. 

Q. At least she wasn’t having anything to do with the 
numbers business, is that right? A. That is right as far 
as I know. 

• •••##•••• 

679 Q. (By Mr. Ford) Do you remember what I am 
talking about now? A. Yes. 

Q. Now, one of them you said of the two, was Charles E. 
Nelson and Associates. A. That’s right. 

Q. Now, that business, according to you, consisted of a 
group of people. A. That’s right. 

Q. And what period of time w r as that that it was Charles 
E. Nelson and Associates, when it w T as that business? Just 
approximately, now, give me the period, the starting point 
and the ending point, just like you gave Mr. Wadden, 

680 I want to go the same way. A. From when I started 

working? 

Q. No, Charles E. Nelson and Associates, how long did 

that business last? A. From 1937 until- 

Q. 1937 until- A. -until 1944. 

Q. 1944, and that business then was Charles E. Nelson and 
Associates? A. That’s right. 

Q. And during that time in that business of Charles E. 
Nelson and Associates, where was that business conducted? 
A. At the farm. 

Q. Where else? A. Previous to the farm we worked all 
over. 

Q. As Charles E. Nelson Associates? A. That’s right. 

Q. And by all over you mean what, name the places, any 
other places you recall. A. We worked at the greenhouse, 
and Bootsie’s place in Riverdale, out in Suitland, Park Land. 


Q. That is all between 1937 and 1944, right ? A. Yes. 

Q. That was Charles Nelson Associates, and then in 1944 
Charles Nelson Associates, that stopped, didn't it, 
6S1 that business? A. Yes, sir. 

Q. Then tell us about the Robert Nowland Asso¬ 
ciates, and when that started and when that terminated. 
A. We started in I believe it was November 1, 1944 until 
June 1950. 

Q. Now, they were two separate businesses, weren’t they, 
Charles E. Nelson Associates from 1937 to '44, and Robert 
Nowland from ’44 to 1950, is that right, then it was Robert 
Nowland and Associates? A. That’s right. 

Q. And was there any third name of the business, a third 
business? A. No. 

Q. Those were the only two, is that right? A. Yes. 

Mr. Ford: I have no further questions. 

Cross-examination 

Q. (By Mr. Allder) Mrs. Creef, you testified as to the 
different places you were; the only places you saw the de¬ 
fendant Kirby was at the Richardson home, is that correct? 
A. And at the Arcade. 

Q. You didn’t testify anything on direct, anything 
682 about his being at the Arcade, did you? A. No, I 
don’t think I did. 

Q. What is that? A. I don’t think I did. 

Q. Now, at the Richardson home you worked in the base¬ 
ment, I think you stated. A. That’s right. 

Q. Bid you work any place else in the Richardson home? 
A. Just downstairs. 

Q. Bid you ever see Kirby downstairs? A. No. 

Q. The only times you saw him was-A. (Interposing) 

Upstairs. 

Q. On the second floor, and you say the last time you 
were at the Richardson home when you saw Kirby there was 
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the period before January 1950, is that right? A. That’s 
right. 

Q. And on those occasions you saw him upstairs and he 
was doing nothing whatsoever ? A. No. 

Q. You didn’t see him do anything except be there? A. 
That’s right. 

Cross-examination 

683 Q. (By Mr. Williams) Mrs. Creef, Mr. Ford was 
questioning you a few’ moments ago, and you de¬ 
scribed two separate businesses, one which you called the 
Charles E. Nelson Associates. A. That’s right. 

Q. Which ran, as I understand your testimony, from 1937 
to 1944. A. That’s right. 

Q. And you never knew William McWilliams or his wife 
during those years, did you? A. No, I didn’t. I know 
his w’ife. 

Q. She had nothing to do-A. (Interposing) No. 

Q. (Continuing)—with that business, did she? A. No. 

Q. As a matter of fact, during those years she w’as a small 
girl, w’as she not? A. That’s right. 

Q. In 1937 when you knew her she was about seven years 
old, is that correct? A. Seven or eight, that’s right. 

Q. And, of course, you didn’t know’ William McWilliams, 
her present husband? A. No. 

Q. Now’, in 1944 you said you worked for an enterprise 
called the Robert Nowland Associates. A. That’s 

684 right. 

Q. And that business lasted from 1944 to June 
1950? A. That’s right. 

Q. And during that time Mr. McWilliams had nothing to 
do with the Robert Nowland Associates, did he? A. No, not 
that I know of. 

Q. You never saw’ him in connection with that business, 
with that enterprise, did you? A. No. 
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Q. Nor did tlie then Bertha Nelson have anything to do 
with that business? A. No. 

Q. Other than being the daughter of Charles E. Nelson, 
and that is how you knew her, is that correct? A. That is 
right. 

Q. Now, as I understand your testimony on direct exam¬ 
ination, Mrs. Crccf, you said that there came a time toward 
the end of July or early August, as I understand your testi¬ 
mony, and you correct me if I am in error, when, for one 
week, the business for which you worked moved to the home 
of Bertha McWilliams at North Beach. A. That's right. 

Q. At no time during that week did you see her there 
present, is that right? A. That's right. 

Q. Subsequently you said this business moved to 

685 the home of Heber McWilliams in North Beach. A. 

That’s right. 

Q. Now that is what, in a hotel? A. Yes. 

Q. A summer hotel operated for summer tourists, or 
summer guests at the Beach? A. That’s right. 

Q. And the same is true of the guest house, is that not 
so? I mean the guest house is likewise a summer hotel? 
A. That’s right. 

Q. A tourist home? A. That’s right. 

Q. And it is your testimony, is it not, that in connection 
with the numbers business you worked both at the guest 
house and at the ranch house at different times? A. Yes. 

Q. And chronologically you worked at the guest house first 
and the ranch house second, is that right? A. Yes, sir. 

Q . And both of those hotels are owned by a man named 
Heber McWilliams, is that not so? A. That’s right. 

Q. And ITeber McWilliams is the father-in-law of 

686 Bertha McWilliams? A. Yes. 

Q. And I believe you testified under Mr. Wadden’s 
examination that you saw Bertha McWilliams at the ranch 
house. A. And at the guest house, too. 

Q. Now, when you say she was doing the same work that 
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you were, that is an assumption that you made from seeing 
her there, is it not? A. That’s right. 

Q. You don’t know of your own knowledge whether or not 
she was working for her father-in-law in connection with the 
operation of those summer hotels? You don’t know of your 
own knowledge, do you? A. No. 

Q. So your testimony on direct examination when Mr. 
Wadden examined you was predicated on an assumption, 
insofar as Bertha McWilliams is concerned, isn’t that so? 
A. I didn’t understand you. 

Q. Let me see if I can put it so you will, Mrs. Creef; 

In other words, when you testified on direct examination 
concerning Bertha McWilliams, you were testifying to 
something that you assumed, seeing her there? A. That’s 
right. 

Q. Isn’t that so, and with respect to her husband William 
McWilliams, you saw him at the ranch house and 
687 guest house, is that not so? A. Yes. 

Q. And would not the same thing be true with 
respect to him, your testimony would be based on an assump¬ 
tion from seeing him there, that he was engaged in the same 
business that you -were engaged in, isn’t that so? A. Well, 
he was working there. 

Q. He was working at the ranch house and the guest 
house? A. Yes. 

Q. And they are hotels owned by his father? A. That’s 
right. 

Q. So that when you say he was working in the same 
business you were working in, that was an assumption you 
made, was it not, from seeing him there each day? A. Yes. 

Mr. Williams: If the Court please, I ask that the testi¬ 
mony concerning the defendants McWilliams be stricken 
as given by this witness on direct examination. 

The Court: Let me ask you, Mrs. Creef, what did you see 
Mr. McWilliams doing when you actually saw him? 



The Witness: When he brought the work in and sat down 
and ran the work. 

The Court: Bv running the work what do vou mean? 

The Witness: Adding machine. 

The Court: And with regard to his wife, Mrs. 
6S8 McWilliams, what did you see her do? 

The Witness: Running the work. 

The Court: By running the work what do you mean? 

The Witness: Tabulating the slips. 

The Court: Tabulating the slips? 

The Witness: Yes. 

The Court: The motion is overruled. 

689 Q. (By Mr. Reilly) From 1937 to 1944, who paid 
you? A. Who what? 

Q. Who paid you? A. Mrs. Nelson. 

Q. From 1944 to 1951, when you left, who paid you? A. 
I didn’t get that last year. 

Q. Beginning from—for all of the year 1944, who paid 
you? A. Not for the whole year. 

Q. For how much of 1944 were you paid by Mrs. Nelson? 
A. Till October. 

Q. From October of 1944 through December of 1944, who 
paid you? A. Mr. and Mrs. Nowdand. 

Q. Mr. and Mrs. Nowland? A. That’s right. 

Q. During 1945, who paid you? A. Mr. and Mrs. 
Nowland. 

Q. And ’46? A. Right. 

Q. And ’47? A. Mr. and Mrs. Nowland. 

Q. And ’48? A. The same. 

Q. And ’49? A. That’s right. 

690 Q. And 1950? A. Till June of ’50, Mr. and Mrs. 
Nowland? 

Q. Mr. and Mrs. Nowland.? A. That’s right. 
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697 Q. (By Mr. O'Connell) Mrs. Creef, can you tell 
us who placed the material in the bag which was delivered, 
according to you, at Pumphrey’s home, if you know? A. 
Mrs. Nelson, or Billie McWilliams. 

Q. Who put the work in there? A. Billie McWilliams. 

Q. Why did you say Mrs. Nelson or Billie McWilliams? 
A. Because she did that, too, or she did that, too, at times. 

Q. You mean that was part of her work, to put certain 
things in certain bags? A. That’s right. 

Q. Can you tell us definitely that you know who put the 
specific material that was in this bag that you saw delivered 
to Pumphrey’s home? Was it one or the other, or don’t 
vou know? A. I don’t know. 

Q. You don’t know who put the material in there, do you? 
A. No. 

Q. You didn’t see, you don’t recall at this moment having 
seen anybody put that, whatever was in that bag, in it, do 
you? Do you understand the question? A. Yes, I do. I 
don’t recall just who put the work in the bags. 

698 Q. You don’t know who put whatever was in that 
bag in it, do you? A. No. 

Q. And of your own personal knowledge, since you didn’t 
see who put it in, or what was put in it, you don’t know 
what was in it except what you assume, isn’t that right? A. 
No, I knew what was put in that bag. 

Q. You didn’t see who put it in, did you? A. No. 

Q. You didn’t see who put whatever was in that bag in it? 
A. At that time. 

Q. And you hadn’t looked in the bag, had you? A. No, 
sir, we weren’t allowed to. 

Q. Therefore, of your own personal knowledge, you don’t 
know what was in that bag, since you didn’t see it. A. I 
do so know what 'was in the bag. 

Q. You didn’t see it, did you? A. No. 

Q. You are assuming that it was numbers work, is that 
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correct? A. It was the ribbons. 

Q. But you didn’t see them put in there, did you? A. 
No. 

699 Q. Then you don’t know whether ribbons were in 
there or not, is that right? A. No. 

• #••••••*• 

701 Redirect Examination 

Q. (By Mr. Wadden) Mrs. Creef, calling your at¬ 
tention to the period when you worked at the guest house, 
you stated on cross examination that you had seen Mrs. 
Brady there for a period of approximately two months. 
Would you describe, if yojj can, what you saw Mrs. Brady 
doing there? A. She didn’t do anything at that time—just 
sat in the room with the girls. 

Q. Was this while the numbers business vras being run? 
A. No. 

Q. You stated on cross examination that there 

702 were a number of other bags in the car along with 

Mr. Pumphrey’s, is that correct? A. Yes. 

Q. What, if anything, was done with those other bags 
that were in the car? 

Mr. O’Connell: Object to that, unless the witness has more 
information than she had of the contents of this one. 

The Court: You may answer. I understand your inquiry 
goes to a series of paper bags that were in the car. 

Mr. Wadden: Yes, Your Honor. 

The Witness: They were taken to the men that had the 
routes. 

Q. (By Mr. Wadden) State -whether or not any of these 
bags were delivered in different sections of Washington, 
D. C. A. Southeast, Maryland. I don’t remember if there 
were anv more or not. 

Q. Pardon? A. I don’t remember if there were any more 
or not. 
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Q. From the period of June, 1950, to June, 1951, state, if 
you know, what the name, the business name was, of the 
people you were working for in the numbers business. 
A. Charles E. Nelson and Associates. 

Q. During part of that period state whether or not Mr. 
Nowland and Mrs. Nowland continued to work with 

703 you in the numbers business. A. No, they didn’t. 

Q. What was the time that they left the numbers 
business? A. June of 1950. 

Q. You stated on cross examination that you saw a bag 
that went to Mr. Pumphrey’s, is that right? A. That’s 
right. 

Q. Was there any identification on this bag? A. There 
was, but I don’t remember what it was. 

• ••••••••* 

Recross Examination 

Q. (By Mr. O’Connell) I understand you to say that the 
Nowlands were out of the business at a certain time in the 
last two years. A. That’s right. 

Q. AVhat time? When was that? What period? A. 
June of 1950. 

Q. June of 1950 the Nowlands’ connection with the busi¬ 
ness terminated, didn’t it? A. Well, they didn’t have the 

business any more, but they were- 

Q. They were out of the business? 

Mr. Wadden: Let the witness answer the question. 

704 The Court: What were you going to say? 

The Witness: But they were still there, working for 
Mr. and Mrs. Nelson. 

Q. (By Mr. O’Connell) Mr. and Mrs. Nelson had been 
away from the business for some time; the Nowlands had 
been conducting it, is that correct? A. Yes. 

Q. And there came a time when the Nelsons came back 
into it, is that right? A. That’s right. 
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Q. After the Nelsons came back into the business, the 
Nowlands then took a subordinate position, is that right? 
A. That’s right. 

Q. How long would you say the Nelsons had been away 
from the business? A. Since 1944 till June of 1951. 

Mr. O’Connell: That’s all. 

The Witness: I mean ’50. 

• #•••••*•* 

705 Q. Miss Creef, I will rephrase my question. During 
the period 1944, to June of 1950, which you have 

testified that the Nowlands supervised the business, did 
you have occasion from time to time to see Mr. and Mrs. 
Nelson in the various places where the numbers were 
worked? 

Mr. O’Connell: Object to that, it has all been covered. 
Mr. Williams: It is leading, too, if the Court please. 
The Court: It will be overruled. You may answer. 

The Witness: No, they weren’t there. 

706 Q. (By Mr. Wadden) State whether or not you 
learned from any of the defendants, or the ladies 

you worked with, whether or not Mr. and Mrs. Nelson were 
still engaged in the numbers business. 

Mr. O’Connell: Object to that. 

The Court: Unless it is tied in with the charge of this 
indictment, it would not be material. You gentlemen come 
to the bench. 

(At the bench:) 

The Court: Do you want to make a proffer of proof of 
w’hat you expect to show by the last question you asked? 
These gentlemen are going to contend there are two sepa¬ 
rate conspiracies. It may be that the Nowlands either do 
or don’t go back in the numbers. I don’t know’ how’ it relates 
to the indictment. 

Mr. Wadden: Your Honor, the Government intends to 
prove that during the period of 1944 to 1948, of which I 
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am asking, Mr. and Mrs. Nelson were actively engaged in 
the numbers business with the Nowlands—up to 1950. 

The Court: With the Nowlands and what? 

Mr. Wadden: With the Nowlands, and the Nelsons were 
actively engaged together in the numbers business during 
the period 1944 to June ’50, and that in fact the Nowlands 
stayed on with the Nelsons in the numbers business after 
1950. 

Mr. O’Connell: He is bound by the witness’ answer. 
707 Mr. Ford: Is this what the D.A. thinks happened, 
or evidence of it? 

Mr. Wadden: Evidence. 

The Court: The first thing is what was said by the wit¬ 
ness on direct examination covering the period from 1944 
to 1950. 

Mr. O’Connell: She said they were out of it; they were 
not in it. 

The Court: That just came out in the last part. Inter¬ 
estingly enough, in the first, part of the testimony of this 
witness, nothing is said about the Nelsons being around 
the business. I notice in one part, June, 1950, the witness 
said she saw Mr. Nelson around the garage. 

Mr. O’Connell: June, 1950—that’s after the Nelson’s got 
out of it—I mean, after the Nowlands. The Nelsons got 
back in it. 

Mr. Williams: That’s when he said, “Hello, Mary.” 

The Court: I am going to do this, gentlemen. Prelimi¬ 
narily, the point of the defense seems well taken. If the 
Government desires to continue with it, I am going to give 
you an interval of the recess over night, so you may review 
the record. But the point the Court makes is that, having 
elicited certain information on direct examination, and 
then the incident arising as to what name the business was 
conducted it, all in the direct examination, and we have been 
through cross examination, and this question was 
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70S asked—between 1944 and 1950 whether the Nelsons 

were there—that they were not there. 

Mr. O’Connell: It is their witness, and they can’t plead 
surprise. 

The Court: If you want to renew it, I will give you a 
chance after you review the record. In the meantime, if 
you want to call another witness, you may. 

• ••••••••• 

715 ELSIE M. SOLLERS, 

called as a witness by counsel for the United States 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Hantman) I would like you to speak up in 
a loud voice, ma’am, so that the Court and the jury and all 
counsel can hear you. 

Will you give us your name and address, please? A. 
Mrs. Elsie M. Sollers, 6121 Shadyside Avenue, Capitol 
Heights, Maryland. 

Q. And what is your present occupation, Mrs. Sollers? 
A. I am unemployed. 

Q. What is the extent of your family at this time? A. 
I have three daughters. 

Q. Are you here today under a subpoena, ma’am? A. 
I am. 

Q. And do you know any of the defendants in this case? 
A. I do. 

716 Q. Would you mind standing up and pointing out 
any of the defendants you know? A. Mrs. Shirley 

McCoy, Mrs. Mary Hutchinson, Mrs. Ruby Geary, Effie Lou 
Trent, Mrs. Robert Nowland, Mr. Robert Nowland, Mrs. 
Bertha McWilliams, Billv McWilliams, Charlie Nelson, Mrs. 
Nelson, Mrs. Bradv, James Pumphrey, Jim Lowrv, Robert 
Kirby, and I have seen Captain Bullock. 
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Q. When and where did you first meet the defendant, 
Charles E. Nelson? A. When I was employed. 

Q. And when was that, ma’am? A. In August, 1943. 

Q. And in what capacity were you employed? A. As 
an adding machine operator. 

Q. And briefly what were your duties as an adding 
machine operator? A. To add up number slips. 

Q. And over what period of time, if you recall, were 
you employed as an adding machine operator tabu- 

717 lating numbers slips? A. From August, 1943, until 
March 3,1951. 

Q. And where, if you recall, was the first place you went 
to work, ma’am? A. At the farm, Ritchie. 

Q. And do you know who owned that farm? A. Mr. 
Charles E. Nelson. 

Q. And where in the farm did you work? A. In an office 
over the garage. 

Q. And who was there? A. Well, Mrs. Nelson was there, 
Mrs. Hutchinson, Mrs. Geary- 

• •••••••«• 

Q. Will you proceed to name the defendants you saw 
there ? 

The Court: Let us get the date, first. 

When did you start to work, if at all, at the farm 

718 at Ritchie? 

The Witness: I started to work at the farm in 
August 1943. 

The Court: Now proceed. 

Q. (By Mr. Hantman) To proceed with the question I 
asked you a moment ago, whom did you see there at the 
numbers office at the farm? A. I saw Mrs. Hutchinson, 
Mrs. Geary, Effie Lou, Mrs. Nowland, and a lot of other 
girls that aren’t defendants. 

Q. And do you recall some of their names? A. Well, I 
worked with Elsie Voltz, Bettie Lou—well, I don’t know 
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what her name was at that time, but it is Rhea now; and 
Helen Brown, Mary Creef. It is hard to remember. There 
were so many girls, and they were coming and going all 
the time. 

Q. With respect to the defendants you have seen in this 
office, what if anything did you see each of them do! A. 
Well, the majority of them run adding machines. Some of 
them worked on the books. 

Q. Yes. Do you want to name the defendants who ran 
the adding machines, and which of them worked on the 
books, that you recall! A. At that time there isn’t any 
of the defendants that worked on the books when I first 
went to work. 

Q. Well, can you state whether or not, then, it is a 
719 true statement that all of them ran adding machines? 

Mr. O’Connell: I object to that—putting words 
in the witness’ mouth. 

The Court: It is a summary question. I think I will 
sustain the question. Ask the question over. 

Mr. Hantman: All right, sir. 

Qi (By Mr. Hantman) Would you mind stating for the 
Court and jury just what each of the defendants did there 
that you saw during this period? A. Well, Mrs. Hutchin¬ 
son ran an adding machine, and of course Mrs. Nowland 
—not Mrs. Xowland—Mrs. Nelson, was in charge of the 
office. 

I don’t remember just what Mrs. Trent did. I know 
Mrs. Geary, she ran an adding machine. 

Q. Can you state whether or not they were connected 
with the numbers business there? A. Oh, they worked in 
the office. I don’t know whether they had any other con¬ 
nection other than numbers. 

Q. Can you state whether or not you ever saw the defend¬ 
ant Charles E. Nelson in this numbers office? A. Not when 
I first went to work there. I saw him walking around the 
farm. But I didn’t know who he was at the time. 
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Q. And did there ever come a time when you did see 
the defendant Charles E. Nelson in the numbers 

720 office? A. One time in the fall of 1944. 

Q. And how often -would he come in there during 
that period? A. Well, he was there for several days, per¬ 
haps a week. I don’t remember the exact amount of time. 

Q. And were numbers being processed during that time? 
A. They were. 

Q. How long, if you recall, did Mrs. Nelson, the defend¬ 
ant Virginia Madge Nelson, continue to give orders at this 
numbers office at the farm? A. Well, when I went to work 
in 1943, up until in the fall of 1944. 

Q. And what if anything happened in 1944? What 
changes took place, if any? A. Well, one day there was 
some man came in while Mr. Nelson was there. But I 
don’t know who the man was. I have heard rumors, but 
I couldn’t say who he was. And he stayed in the office 
one day. And then after that, Mr. and Mrs. Nowland 
came in the office to take charge. 

Q. Now, when the numbers were processed at this num¬ 
bers office, state whether or not they were placed in any 
sort of container. A. Well, they were, after the work was 
completed; they were put in a pasteboard box and put in 
the safe. 

Q. And what if anything was done with the run- 

721 down tapes or the adding machine tapes? Where 
were they put? A. Well, there were some of the 

tapes that were sent to the men, on the different routes. 

Q. And how were they sent to the men? A. In a bag. 

Q. What kind of bag? A. Well, an ordinary paper bag, 
brown paper bag. 

Q. And were there any symbols on these bags? A. To 
the different routes to which they belonged. 

Q. And do you recall any of the symbols that were on 
the bags, ma’am? A. We had BL, X, BC, A, D, K. 

Q. And do you know what BL stood for? A. No, I didn’t. 
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Q. Did you ever work at any other place while you were 
employed in the numbers business? Just yes or no. A. 
Yes. 

Q. How many different places, roughly, did you work 
at? ; A. Well, I would say maybe perhaps seven or eight. 

Q. And were any of those places in the District of 
Columbia? A. One. 

Q. And which one was that? A. At Driscoll’s, gas 
station. 

Q. All right. Now, during the entire eight years, 

722 I believe you said, you were in the numbers business, 
from what areas was the numbers work processed? 

A. Well, they said they came from the District, Maryland 
and Virginia. 

Mr. Wood: We object to that, may it please Your Honor, 
that she said they said they came from. 

We ask that that go out, if that is the basis for her 
information. 

The Court: In connection with your last statement, from 
whom did you get the information, and particularly did 
you get it from anyone you worked with or any of these 
defendants on trial? 

The Witness: Well, it was talked in the office. Of course, 
I wasn’t familiar with the routes, which section they came 
from. 

The Court: Was that conversation in the office from 
among the women you worked with? 

The Witness: Well, in the office at times, and in the 
cars going back and forth from the office to our home. 

Tiie Court: Were any of these defendants you have iden¬ 
tified present on those occasions? 

The Witness: No, not any of the defendants. 

The Court: I will overrule your objection, on the ruling 
I made at the bench. 

723 Q. (By Mr. Hantman) I want to direct your at¬ 
tention to November, 1944, and ask vou where vou 

7 7 * » 
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were working at that time. A. Well, we were working 
at the farm in 1944. 

Q. And when did you leave the farm, ma’am? A. Well, 
we left the farm in the fall of 1944. 

Q. And where did you go? A. We went to Richardson’s 
home on Central Avenue. 

Q. And how long, if you recall, did you work at the 
Richardson home, after you went there in the fall of 1944? 
A. Well, we worked in there until 1947. 

Q. Do you recall the month, ma’am? A. It was in the 
early fall of 1947. 

Q. All right. Now, all my questions for a short while 
will be directed to the period from the late 1944 to the early 
fall of 1947. 

Where did you work at the Richardson home in the 
numbers business? A. In the basement. 

Q. And were any of the persons who worked in the 
Richardson home with you in the numbers business any 
different than those who worked with you at the farm? 

A. Well, when I first went to work at the farm, Mrs. 
McCoy was not there at the time. But she worked at the 
Richardson home with me, and also at the farm 
724 later on when I went there. 

Q. Briefly, can you tell us who worked with you 
in the numbers business in the basement of the Richardson 
home, from the fall of 1944 to the early fall of 1947? A. 
You mean- 

Q. Just name them. A. —the defendants? 

Q. Yes. A. Or others, too? 

Q. Well, let us start with defendants, and we will get 
around to the others shortly thereafter. A. Mrs. McCoy, 
Mrs. Richardson, Mrs. Geary, Mrs. Trent, Mr. and Mrs. 
Nowland. 

Q. You said Mrs. Richardson? A. Mrs. Richardson. 

Q. Who are you referring to? A. Mrs. Hutchinson, I 
meant to say. 



354 


Q. What other persons do you recall working with you 
in the numbers business during this period? A. Well, Mrs. 
Brown—Mrs. Helen Brown; Mrs. Mary Creef, Mrs. Mary 
Rogers, Celie Daniels, Beatrice Muth, Elsie Voltz, June 
Canter. 

Q. Who gave the orders w’hen you w’orked at the Richard¬ 
son home in the numbers business during this period? A. 
Mr. and Mrs. Nowland. 

725 Q. And w’hat if anything did you see each of the 
persons you have named do? A. Well, Mrs. 

Hutchinson, she ran an adding machine. She also made 
out the pay-off sheets. 

Mrs. Geary did the same thing. Mrs. McCoy, w’hy she 
worked up at the end of the table. I just don’t know’ 
exactly what her duties wnre. I wasn’t familiar with the 
bookkeeping part of the work. 

Q. Who else? A. And Mrs. Trent, she worked up at 
the end of the table, where the bookkeeping was done. 

Q. What if anything did you see Mr. and Mrs. Nowiand 
do? A. Well, Mr. and Mrs. Nowiand, Mr. Nowiand, he 
usually stayed upstairs until the work w’as nearly com¬ 
pleted, and then he came down and bagged the money 
and the ribbons. 

Mrs. Nowiand sat up at the end of the table with the 
girls that were w’orking at the books and doing the other 
duties. 

Q. During this period while you were at the Richardson 
home, did you ever hear the girls you worked with, or any 
of the defendants here, ask the defendant Mary Nowiand 
for a raise in salary? A. I heard the girls say they would 
like to have a raise. 

726 Q. And what if anything did you hear Mrs. Now- 
land say? A. Mrs. Nowiand said it wasn’t entirely 

up to her; that she w’ould have to consult with Mr. and 
Mrs. Nelson. 

Q. Now’, state whether or not during the time you were 
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at the Richardson home during this period you saw the 
defendants Charles E. Nelson and Virginia Madge Nelson 
come there. A. Well, one time when we first went in the 
Richardson home, Mr. and Mrs. Nelson and Mrs. Brady 
came down in the office where we were, and they were 
getting ready to go to Florida. And then later on, I don’t 
know how long—it could have been a month, maybe several 
months—they came back again. 

Q. And can you state whether or not at the time they 
returned, whether or not work was in process, numbers 
work? A. Well, the first time, we hadn’t gone to work 
yet; but the second time, we were working. 

Q. I see. When you left the Richardson home, where 
did you go to work in the numbers business? A. Well, as 
I say, we went to Driscolls, and we worked out at Uncle 
Billy’s. It was called Uncle Billy’s Tavern, but it was 
in the basement of his home we worked. 

We also worked at Bootsie’s, on Edmonston Road; and 
at one time we worked at a house on Colmar Road, referred 
to as Dr. Brady’s place. 

Q. Let me ask you this: Did there ever come a 

727 time when you worked in the numbers business at 

* 

the Arcade in North Beach? A. We worked in the 
numbers business at the Arcade, the first time we went 
to the beach in 1947. 

Do you recall what month that was, ma’am? A. In the 
early fall. I don’t recall exactly what month it was. 

Q. How long did you stay at the Arcade? A. We stayed 
there until in December, 1948. 

Q. All right. The next series of questions I will direct 
to you will be during this period, the early fall of 1947 to 
December of 1948. 

Where did you work in the numbers business while you 
were at the Arcade? A. In the office over the Arcade. 

Q. By the way, do you know what the usual season 
would be for the Arcade? A. Well, I don’t know whether 
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they—the beach usually opened from the 30th of May until 
Labor Day. 

Q. All right. 

Now, state whether or not there were any persons working 
at the Arcade with you 'who were any different from the 
persons who worked with you at the Richardson’s or at 
the farm. 

Mr. O’Connell: I object to that. It is an ambiguous 
question—different in what way? 

72S The Court: I think you are probably right. You 
might ask who worked there at the time. 

Q. (By Mr. Hantman) Let me rephrase the question in 
this fashion: Who worked with you when you worked at 
the Arcade in the numbers business during this 
728 period? A. Well, Mrs. McCoy, she worked with us 
at the Arcade; and Mrs. Hutchinson, Mrs. Geary, 
Effie Lou, Mr. and Mrs. Nowland. There were times when 
I saw Mrs. Brady there, but she wasn't working in the office 
■with us. 

Q. Who gave the orders while you were working in the 
Arcade? A. Mr. and Mrs. Nowland. 

Q. Who brought the numbers work in to the Arcade? 
A. Well, at times I saw Mr. Lowrey come up there; and also 
Mr. Kirby. 

Q. And did this situation ever change? Was there any 
time that any other defendants were bringing numbers to 
the Arcade? A. Not that I know of. 

Mr. Nowland, he came in the office. 

Q. How often would the defendant James Lowry bring 
numbers in the Arcade? A. Well, I don’t remember just 
whether it was everv dav or not, when we first went down 

i J 7 

there. 

Q. And how often did you see the defendant Robert 
Kirby bring numbers to the Arcade? A. Not very 
often. 
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729 Q. Who carried the numbers work out from the 
Arcade ? A. I don’t know that. I wasn’t there. 

Q. Did you ever learn from any of the defendants or any 
of the girls you worked with who carried the numbers out 
from the Arcade? A. No, I did not. 

Q. Did you ever see the defendant Charles E. Nelson or 
the defendant Virginia Madge Nelson at the Arcade while 
you worked in the numbers business? A. Several times, to 
come in, look around and go out. 

n Q. And can you state whether or not there was any num¬ 
bers work in process at the time ? A. I don’t remember that. 

Q. Can you state if there was a safe at the Arcade? 
A. There was. 

Q. And who if anyone had access to the safe, if you re¬ 
call? A. Well, I saw Mrs. Nowland open one of them. There 
were some of the safes that were kept closed. 

Q. And what if anything did you see put in those safes 
or removed from those safes? A. We put our adding ma¬ 
chines in them, and the work for the day was put in the safe. 

Q. I want to direct your attention to June, 1948, and 
ask you whether the number 376 has any significance for 
you. A. We came back to the farm for one dav. 

730 Q. And where did you work at the farm? A. We 
worked in the basement, in the recreation room of 

the farm house. 

Q. And who was present there on that day, ma’am? 
A. Well, the girls that worked, Mrs. Nelson and Mr. and 
Mrs. Nowland. 

Q. And what did you see Mrs. Nelson and Mrs. Nowland 
doing there? A. Well, they supervised the work. 

Q. And were the duties of the other defendants sub¬ 
stantially the same as you have previously indicated? 
A. The same that they usually were. 

Q. Now, in December, 1948, when you left the Arcade, 
where did you go to? A. We went to the Richardson home. 
Q. And how long, if you recall, did you remain at the 
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Richardson home during this period? A. Well, I don’t re¬ 
member how long it was, but it was some time. 

Q. Some time, in what year, ma’am? A. Well, it was in 
late 1948 that we went there. 

Q. Yes. A. We stayed there until 1949. 

Q. I see. Do you recall the month in 1949? A. No. I don’t 
recall the month. 

731 Q. I see. What part of the house did you work 
in during this period, ma’am? A. In the basement. 

Q. 1 1 might say, all my questions will be directed to the 
period of time you have just indicated. Who was there dur¬ 
ing this period? A. Well, the same group of girls. 

Q. Would you name them, please? A. Well, there was 
Mrs. McCoy, Mrs. Hutchinson, Mrs. Geary, Effie Lou, Mr. 
and Mrs. Nowland, Helen Brown, Mary Creef, Mary Rogers, 
Beatrice Muth. 

Q. And who gave the orders during this period? A. Mr. 
and Mrs. Nowland. 

Q. And what if anything did you see each of the persons 
you have named do? A. Well, they usually did the same 
duties, operating adding machines. Some of them worked 
on the books. 

Q. Who brought the work in to the Richardson home dur¬ 
ing this period? A. Well, at times I saw Mr. Lowry there, 
bringing work down to the basement; and Mr. Now- 

732 land, he would bring work downstairs. 

Q. And how did Mr. Lowry bring the work in, 
ma’am? A. Well, it was in a bag. 

Q. What kind of a bag? A. Just an ordinary bag. 

Q. I see. And how often did you see the defendant James 
Lowry bring numbers work to the Richardson basement 
during this period? A. Well, he was there quite often, 
practically every day at times. 

Mr. Ford: Your Honor, I submit that was not responsive, 
lie asked specifically how many times he would bring the 
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work to the basement. Then her answer was that he was 
there at certain times. 

I submit she should answer exactly that, about how many 
times in the basement—the important thing being the base¬ 
ment. 

The Court: You have used the expression “practically 
every day.” How many times in that period, between De¬ 
cember, 1948 and into the year 1949 did you see the de¬ 
fendant Lowry? 

The Witness: Well, he was there, as I say, every day. 
There was times when he wasn’t there that Mr. Kirby would 
bring them in. 

Q. (By Mr. Hantman) Who carried the work—and when 
I say “work,” I am referring to numbers work—who carried 
the work out of the Richardson place, if you know? 
733 A. I couldn’t say. I always left first. 

Q. Can yon state whether or not you ever saw the 
defendant Albert Bullock— 

Mr. Ford: I object as leading. 

Q. (By Mr. Hantman)—on the Richardson premises dur¬ 
ing this period? 

The Court: I will overrule the objection. You may 
answer. 

The Witness: I saw Mr. Bullock in the yard in this car, 
in the driveway between Mr. Richardson’s home and the 
Tea Toper Tavern, several times. 

Q. (By Mr. Hantman) And what time of the day or night 
was it when you saw the defendant Albert Bullock there? 
A. It was after we had finished our work. 

Q. What time of the day would that usually be? A. Well, 
late in the afternoon. It is bard to say just what time, as 
we had different post times. 

Q. And can you state whether or not there was anyone 
with the defendant Bullock there on the occasions on which 
you have seen him? A. No, I never saw anyone in the car 
with him. 
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Q. What kind of a car was it, if you recall? A. I don’t 
know. I am not familiar with the makes of cars. 

Q. How would you leave the Richardson home during this 
period? A. I was taken in a car to my home. 

Q. And whose car did you ride in? A. I rode with Mrs. 
Brown, and I also have rode with Mrs. Hutchinson, and I 
have rode with Mrs. Geary. 

Q. What other persons that you recall would ride with 
you when you rode with Mrs. Hutchinson or Mrs. Geary? 
A. Well, we at one time, we switched around. It is hard 
just to identify each person that went at different times. 
But when we had our regular cars, why Mrs. Brown and 
myself, and at times Mrs. Rogers rode with us, and Mrs. 
Huffman. We usually tried to pick up the girls that lived 
in the same location. 

Q. Where did you go to work in the numbers business 
when you left the Richardson basement, during this period? 
A. Well, there was one time we went to Alexandria to work. 

Q. And whose place did you work at in Alexandria, Vir¬ 
ginia? A. Mr. and Mrs. Nowland’s home. 

Q. And do you recall roughly the period of time you were 
there, ma’am? A. No, I don’t. 

Q. Well, do you know the year? A. I would say in 1949. 

Q. Now, where did you work in the Nowland home when 
you worked in the numbers business? A. Well they had a 
sun parlor. We worked in the sun parlor, and also 
735 in the dining room. 

Q. And who was there during this period? A. Mr. 
and Mrs. Nowland, and the girls. At that time her place 
was too small for the, for all of the force. So we sort of 
rotated. A few would work one dav, and the next dav 
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another group would go in. 

Q. State, if you recall, all the girls you have seen working 
there in the numbers business. A. Well, that is hard to 
state exactly what girls was there at each time. 


Q. Well— A. I know I worked with Mrs. Brown, because 
I rode with her. 

Q. Let me put it to you in this way: Which of the de¬ 
fendants did you see there at any time when you worked at 
the Nowland home in Virginia, that you can recall ? A. That 
is a hard question, when we were working one day on and 
one day off. It is hard to take and remember all the group 
of girls that came in each day. 

736 Q. Who, if you recall, brought the numbers work 
in while you worked in the Xowland home in Virginia? 

A. I would see Mr. Lowry come in. 

Q. How often did the defendant Lowry bring the numbers 
work to the Xowland home during this period? A. Practi¬ 
cally every day. 

Q . And did this situation ever change? A. I don’t re¬ 
member it changing. 

Q. Do you know’ who would carry the numbers work out 
after the numbers had been processed? A. No, I don’t. 

Q. When you left the Xowland home in Alexandria, Vir¬ 
ginia, where did you go to work in the numbers business? 
A. I don’t remember whether we went back to the Richard¬ 
son home or whether w*e w T ent to Mrs. Hutchinson’s home in 
Seat Pleasant. 

Q. Let me put this question to you: Do you recall 
roughly the period of time during which you worked at the 
defendant Hutchinson’s home in the numbers business? 
A. I don’t remember what month. 

Q. Do you recall what year, ma’am? A. But it was in 
the same year that we worked in Alexandria, in 1949. 

Q. And do you recall over howr long a period of time 
you worked at the defendant Hutchinson’s home in the 
numbers business? A. It wasn’t long, perhaps, a 

737 week, maybe two weeks. I don’t remember the 
exact time. 

Q. And who, if you recall, was there working with you in 
the numbers business during that period? A. Well, there 



was Mrs. McCoy, Mrs# Hutchinson, Mrs. Geary, Effie Lou, 
Mr. and Mrs. Nowland. There were some of the girls on 
vacation at the time. 

Q. And who gave the orders at this place? A. Mr. and 
Mrs. Nowland. 

Q. And what if anything did you see any of the defendants 
you have named do there? A. Well, they performed the 
same duties that they always did, either work on the books 
or work an adding machine. 

Q. When you left the Hutchinson home, ma’am, where 
did you go to work in the numbers business? A. We went 
back to the Richardson home. 

Q. And do you recall when this was, roughly? A. No, I 
don’t. 

Q. How long did you work at the Richardson home when 
you returned again: A. Well, we worked at the Richardson 
home until we moved back to the farm. 

Q. And when was that, ma’am? A. Well, that was in 
July or around the middle of July, I judge, in 19o0. 

Q. From the time you left the Hutchinson home, up until 
June, 1950, or the month of July, as you put it—and I will 
try to keep this series of questions with reference to 
739 that period—whom did you sec working at the Rich¬ 

ardson home during this period? A. Well, there was 
Mr. and Mrs. Nowland, and Mrs. Nelson, she came in a week 
or maybe two weeks before we moved from there. And 
there was a couple of days that Mr. Nelson came in. 

Q. Did you see any of the other defendants there during 
this period? A. Yes. There was Mrs. McCoy, Mrs. Hutch¬ 
inson, Mrs. Geary, Effie Lou, Mr. and Mrs. Nowland; and of 
course at times I saw Lowry. 

Q. And were the duties of these people substantially the 
same as you have indicated with respect to previous per¬ 
sons? A. The same. 

Q. Does the number 222 have any significance for you, 
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ma’am? A. Well, I know when it came out; it was just 
before Mr. and Mrs. Nelson taken over the office again. 

Q. And can you state whether or not any of the girls 
were fired during this period? A. Well, in June there were 
six of the girls that was laid off. 

740 Q. And do you recall who those six girls were? 
A. There was Beatrice Muth, June Canter, Gladys 

Colie, Doris Walker, and Dorothy — of course, her name at 
that time was Moran. I don’t remember her new marriage 
name. 

Q. Do you recall how the girls were informed that their 
services in the numbers business were no longer required? 
A. Well, when we finished work on March 3rd and started 
out, Mrs. Nowland asked the girls to wait upstairs. 

Q. And now can you tell the Court and jury exactly what 
you recall as having transpired? A. After we finished work, 
why Mrs. Nowland asked the girls to wait upstairs. 

741 And when all of the girls were finished work, we 
came up and she came up behind. She was very upset, 

and she said that she was awfully sorry, but she had to let 
some of the girls go. She said “I don’t want you girls to 
feel bad, because it wasn’t any of my doings.” 

Q. And can you state who, if you recall, was in the base¬ 
ment during this time? A. Mrs. Nelson was in the basement 
at the time. 

Q. And who brought the numbers work to the Richardson 
home during this period? A. Mr. Lowry used to bring the 
numbers there. 

Q. And who would carry the numbers work away? A. I 
couldn’t say. 

Q. I see. When you left the Richardson home, in June 
of 1950, where did you go to work in the numbers business? 
A. We went back to the farm. 

Q. And for how long a period of time did you remain 
at the farm, working in the numbers business? A. I don’t 
remember how long we stayed there—maybe a week, 
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742 two weeks. It could have been three weeks. I don't 
remember the exact time. 

Q. And who do you recall as being there during the period 
that we have just been talking about'? A. Well, the rest of 
the girls that hadn’t been laid off. 

Q. And who were they, ma'am? A. Mrs. McCoy was 
there, 1 Mrs. Hutchinson, Mrs. Geary, Mrs. Trent, Helen 
Brown, Mary Rogers, Mary Creef, and of course myself. I 
just can't recall the other names. 

Q. Who gave the orders while you were working in the 
numbers business at the farm during this period? A. Of 
1950? 

Q. Pardon? A. In the year 1950? 

Q. Yes. I am talking about subsequent to June, 1950. 
A. Mrs. Nelson. 

Q. And can you state whether or not the duties performed 
by each of the persons you named was substantially the 
same as at the previous places? A. Usually the same. 

Q. And who carried the numbers work in at the farm? 
A. Well, at that time, I don’t know who brought it in to the 
farm, because it was brought up the steps and handed 

743 them in the door. And I never saw who handed them 
in the door. 

Q. Do you know who would carry the numbers work out 
at the farm? A. No, I don’t. 

Q. State whether or not you ever saw the defendant 
Lowry on the premises during this period. A. I saw him 
when we finished work, sitting either on the porch in the 
front or on the lawn. 

Q. And for how long a period of time do you recall seeing 
the defendant Lowry on either the porch or the lawn during 
this period? A. While we were- at the farm. 

Q. Can you tell the Court and jury whether or not there 
is a buzzer in the office, the numbers office, at the farm? 
A. Well, only one time I heard them trying it out. 
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Q. Do you know where the buzzer is connected to? A. I 
do not. 

Q. Now, when you left the farm, where did you go to work 
in the numbers business? A. We went to young McWil¬ 
liams’ home at North Beach. 

Q. And that is the home of the defendants William Mc¬ 
Williams and Bertha K. McWilliams? A. That is right. 

Q. Bertha N. McWilliams. A. Billy and Bertha. 

Q. And where is this home located, ma’am? A. At North 
Beach. 

Q. And how long did you work there in the numbers busi¬ 
ness? A. Not too long, because at the time Mrs. McWilliams 

was away from home and we left before she came 
* 

744 back. She was in the hospital. 

Q. And who do you recall as being there working 
with you in the numbers business during this period? 
A. Well, there was Mrs. McCoy, Mrs. Hutchinson, Mrs. 
Geary, Effie, Mrs. Brown, Mary Creef, Mary Rogers, and 
Billy was there. And I saw Mrs. Brady in there when we 
went to work. But then when Mrs. Nelson came in, Mrs. 
Brady usually left. 

Q. And were the duties performed by each of the persons 
you have named substantially the same as you have in¬ 
dicated previously? A. About the same. 

Q. What jf anything did you ever see the defendant Wil¬ 
liam McWilliams do when you worked in the numbers busi¬ 
ness at the McWilliams home? A. Well, I saw him come in 
with the bag with the work in it. 

Q. I see. When you left the McWilliams home, where 
did you go to work in the numbers business? A. We went 
to the guest house. 

745 Q. And where is that located, ma’am? A. That 
is located on the waterfront at the beach. 

Q. At North Beach, Maryland? A. That is right. 

Q. Do you know who owns the guest house? 

Mr. Williams: Your Honor, would you ask— 
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Mr. O’Connell: It calls for a conclusion. 

Mr. Williams: —the witness to fix this in point of time? 
I think we have gotten away from the chronological se¬ 
quence. 

Mr. Hantman: I am sorry, Mr. Williams. I will do that. 

The Court: You may do that. 

Q. (By Mr. Hantman) When, if you recall, did you move 
in the guest house and continue to work in the numbers busi¬ 
ness? A. I am sorry. I didn’t understand the question. 

Q. Do you know over what period of time you worked in 
the numbers business at the guest house? A. Well, from the 
time we went there, after we left Billy’s home, up until late 
in the fall. 

Q. Of what year, ma’am? A. Of 1950. 

Q. And do you know when you left the McWilliams home 
to go to work in the guest house? A. No, I don’t remember 
the date. 

747 Q. (By Mr. Hantman) Do you know what the 
usual season at the guest house is? A. I really don’t 
know that, because I am not familiar with how long the 
hotels and things stays open at the beach. 

Q. Who do you recall as working with you when 
you worked in the numbers business at the guest house? 
A. Well, there was Mr. and Mrs. Nowland—Mr. Nowland. 
Mrs. Nowland was there. And Mrs. Brady has been in 
there. Mrs. Nelson, Billy and Bertha, Effie, Mrs. Geary, 
Mrs. Hutchinson, Mrs. McCoy, Mrs. Brown, Mary Creef, 
Mary Rogers, and myself. 

Q. Did you ever see the defendants William K.McWilliams 
and Bertha Nelson McWilliams there during this period? 
A. Yes. 

Q. What if anything did you see each of the persons you 
have named do there? A. Well, their duties were the same 
as what they had been at other places we worked. 

Q. What if anything did you see the defendants William 
K. McWilliams and Bertha Nelson McWilliams do at the 


guest house ? A. They worked with the numbers, too. They 
run adding machines and helped look for the number. And 
Billy has brought in the work and handed it to the girls in 
the room. 

748 Q. State, if you know, who would bring the num¬ 
bers to the guest house. A. I saw Billy come in with 

it; now, whether he brought it there, or just brought it 
upstairs, I don’t know. 

Q. Did this situation ever change, to your knowledge? 
A. No. 

Q. In other words, you never saw anyone else bring the 
numbers work there? A. No. 

Q. Did you ever learn from any of the girls or anyone 
else who brought the work to the guest house? A. No. 

Q. Do you know who carried the numbers work out of the 
guest house? A. No. 

Q. Do you recall where you went when you left the guest 
house? A. We went to the ranch house. 

Q. When was that? A* That was in the late fall, when it 
started to get cooL 

Q. Do you recall the month? A. No, I don’t recall the 
month. I know we moved away because the guest house 
didn’t have any heat. 

Q. How long did you remain working in the num- 

749 bers business at the ranch house A. Up until March 
3,1951. 

• ••••••••• 

Will you describe the premises for us in which you worked 
when you worked at the numbers business at the ranch 
house? A. Well, it was a large house, and we went into a 
big room on the side, we went through the kitchen, through 
the dining room and a bedroom into this other room on the 
side. 

Q. Well, will you describe this one particular room in 
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which you worked? What did it look like? A. It was just 
a large room with a safe in it and had a large table in it on 
which the girls worked. 

Q. State whether or not it had double doors. A. Yes. 

Q. And state whether or not the windows had iron bars 
on them. A. Not to my knowledge. It had Venetian blinds 
which were kept closed. 

Q. Do you know whether there was an air conditioner in 
this room? A. Yes. 

Q. Do you know who installed it? A. I do not. It was 
there when I went there. 

Q. Do you recall who was working there in the numbers 
business at that time? 

750 A. There was Mrs. McCoy, Mrs. Hutchinson, Mrs. 

Geary, Effie Lou, Billy and Bertha, Mrs. Nelson and 
Mrs. Brady, Helen Brown, Mary Huffman, Mary Creef, 
Colic Daniels and myself. 

Q. And were the duties they performed at the ranch house 
substantially the same as they performed at all previous 
places? A. Well, except they were changed about a little 
bit, learning the different girls things they didn’t know 
about. 

Q. Will you indicate what those changes were? A. Dif¬ 
ferent times the girls that didn’t know how to write up 
pay-offs, sheets, some of the girls were learning to do the 
books. 

Q. Do you recall which of the defendants, if any, were 
learning to make up the pay-off sheet, or make up the books? 
A. Well, I was one of them who they told how to write the 
pay-off sheets. 

Q. Do you know whether or not any of the defendants 
were being taught how to make up the pay-off sheets or 
make up the book ? A. No, they were all familiar with that. 

Q. Who gave the orders when you were working at the 
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ranch house? A. Mrs. Nowland—Mrs. Nelson, at one period 
Mrs. Brady while Mrs. Nelson was away. 

Q. How long did this continue, ma’am, that Mrs. 

751 Brady filled in? A. I am not sure whether it was 
over a week, or not. 

Q. Who brought the numbers work in while you worked 
at the ranch house? A. Billy would hand it in the door; 
sometimes he would bring it in the door. 

Q. And was this situation ever changed? A. No. 

Q. Who carried the numbers work out from the ranch 
house, if you know? A. I don’t know. 

Q. You mentioned early in your examination that one of 
the symbols to be placed on the brown bag was the symbol 
K. Do you know what the symbol K stood for? A. That 
was the symbol of one of the routes. 

Q. Do you know whose route it was? A. No, I don’t. 

*••••••••* 

Mr. Williams: Your Honor, so as not to interrupt the 
continuity here, I wished to wait until the witness 

752 finishes, but I would like at this time to move all the 
testimony in the record about the hiring and opera¬ 
tion of adding machines by William McWilliams be stricken, 
inasmuch as it is not included in the bill of particulars. 

The Court: The bill of particulars? 

Mr. Williams: Yes, in the bill of particulars. Now, the 
order of Judge Pine was to recite exactly the manner in 
which each of these defendants had had a part in the 
operation of the numbers game. The only testimony with 
respect to William McWilliams is to the effect that he 
brought the work from the District of Columbia and took 
it back after it was processed. Of course, these witnesses 
have said he worked in the office, and I would like to make 
a motion, two motions, one to withdraw a juror and the 
other to strike the testimony. 


370 


The Court: The bill of particulars reads, in the bill of 
particulars, paragraph (j), it reads, and I quote: 

“Defendant William K. McWilliams took and picked 
up the numbers bets heretofore made in the District of 
Columbia, and caused numbers bets to be made, taken 
and picked up in the District of Columbia. He then 
took said numbers bets, money received therefrom, and 
records pertaining thereto, and carried and caused the 
same to be carried to the various numbers headquarters 
located in Price Georges County and Calvert County, 
Maryland. Shortly thereafter the defendant 
753 McWilliams received from the aforesaid head¬ 

quarters, where the numbers bets made in the 
District of Columbia had been tabulated, processed, 
and banked, and run-down tapes which had been made 
in connection with the said tabulation and processing, 
together with a sufficient sum of money to pay in the 
District of Columbia those who made winning bets in 
the District of Columbia. The defendant William Mc¬ 
Williams then carried said money to the District of 
Columbia for the purpose of paying the winning 
bettors.” 

Now, in the expression contained in the first line “caused 
numbers bets to be made,” the Court will hold that is suffi¬ 
cient. I will overrule your motion to withdraw a juror and 
also your motion to strike the testimony. 

757 Cross Examination 

Q. (By Mr. 0 ’Connell) Mrs. Sollers, were you anxi¬ 
ous to testify against the other defendants in this case? 
A. Well, if I had not been called, why, I wouldn’t have 
come forward. 

Q. The question is, did you have any desire to testify 
against them? A. Well, there is no one who has a desire 
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to testify against people that have been your friends, and 
that you have worked with for seven or eight years. It 
isn ’t an easy matter. 


761 Q. Now, the Nelsons, Mr. and Mrs. Nelson, were 
out of this business from 1944 until about June 1950, 

weren’t they? A. They didn’t come around. 

Q. They had nothing to do with the business as far as 
you could see with your own eyes? A. I don’t know 

762 that. 

Q. The Nowlands took over, is that correct? 
A. They were in the place. 

Q. And the Nowlands were in charge from 1944 to 1950, 
is that right? A. They were in charge in the office. 

Q. And in 1950 the Nelsons came back into the picture? 
A. Yes. 

Q. Was that in the summertime, or March? A. No, it 
wasn’t in March. 

Q. About the middle of 1950? A. Yes. 

Q. The Nelsons came back into the picture after having 

been missing since 1944, is that right?-A. (Interposing) 

Yes. 

Q. (Continuing) - when the Nowlands took over? 

A. Yes. 

Q. Now, did you talk on the telephone to any of the other 
witnesses in this case before you testified? A. No. 

Q. Did you talk to them after you testified? A. No. 

• •••••*••* 

763 Q. (By Mr. O’Connell) When? A. Just on a 
visit before Mr. and Mrs. Nelson went to Florida in 

1944. 

Q. But it had nothing to do with the numbers business? 
A. No. 



Q. They just came up to say good-bye? A. \es. 

Q. And said they were on their way to Florida? A. Said 
they were on their way to Florida. 

Q. That is the only time you saw Mrs. Brady there down 
at North Beach? A. 1 saw her at the farm. I always fig¬ 
ured her as a friend of Mrs. Nelson. 

Q. But she had nothing to do with the numbers business? 
A. No. 

Q. And as far as you recall she never had anything 
to do with the numbers business, is that correct ? A. At the 
ranch house she did; she supervised for one week. 

Q. One week, when was that, what year and month? 
A. 1950, I don’t remember the month, but it was the time 
Mrs. Nelson went to Kentucky. 

764 Q. And that is the only time you ever saw her 
1 have any contact with the numbers business what¬ 
soever? A. She came in the office. 

Q. I mean she did nothing in connection with the busi¬ 
ness? A. No. 

Q. At North Beach they had nothing to do or were not 
concerned with the numbers business, is that right ? A. Yes. 

• •••*•**** 

765 Q. (Interposing) Do you know Mrs. Huffman? 
A. Yes, I know her from working with her. 

Q. And did you talk with her when you worked with her? 
A. When I worked with her, I talked to all of the girls. 

Q. But you haven’t talked to Mrs. Huffman? A. No, the 
only time I saw Mrs. Huffman to talk to her was when I went 
to Calvert County Grand Jury. 

Mr. O’Connell: I object to that and ask that it be stricken 
out. 

The Court: I think it is proper. 

Mr. O’Connell: I announce surprise and ask to approach 
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the bench. That answer was not responsive to the line of 
questions. 

The Court: You may come to the bench. 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury, the following occurred:) 

Mr. O’Connell: I was examining this witness on her direct 
testimony. She has never intimated anything about testi¬ 
fying at Calvert County. She has voluntarily brought that 
in, not in response to any question of mine, because there 
was nothing to suggest to me that that answer would be 
elicited, and I could not be accused of dereliction because 
the sphere only covered the District of Columbia and the 
ranch house. There was no intimation that this girl had 
talked to any of these witnesses at Calvert County. 
766 The Court: But you had a line of inquiry about 
when first did she know Mrs. Huffman, did she know 
Mrs. Huffman, and she said she did, and you brought out 
that she talked to her when she worked on the job. 

Mr. O’Connell: That’s right. 

The Court: Then you asked her when did she talk to her 
and she brought out about out in Calvert County. 

Mr. O’Connell: But it was not responsive to anything. 

The Court: If it had been on the other side it might be a 
little different. 

Mr. O’Connell: If I had been derelict and had a hint of 
what was coming, I would say Your Honor is right, but I 
say, just the same as if one of the Prosecutors had opened 
the door they are responsible for what is answered in a 
grand jury proceeding, but where there is nothing to justify 
it- 

The Court: No, the hard thing is to know when to limit 
the cross-examination. 



What is the motion? 

Mr. O’Connell: To withdraw a juror. 

The Court: That will be overruled. 

Now, you had a motion that the answer be stricken. Do 
you want me to mention it? 

Mr. O’Connell: To mention it would be to emphasize it. 
Will you indulge me just a moment? 

767 'The Court: I will be happy to charge the jury it 
has nothing to do with this case. 

Mr. O’Connell: We waive that and stand on our motion 
to withdraw a juror. 

The Court: All right. 

(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, the following occurred:) 

Q. (By Mr. O’Connell) Now, Mrs. Sollers, when you spoke 
of working one day on and one day off with the Nowlands, 
when was that? A. When we worked at their home. 

Q. When? A. In ’49. 

Q. Can you explain what caused you to be working one 
day on and one day off? A. No, I don’t know why. 

Q. Is this a true picture, that some of the girls were 
working one day and the next day some of the other girls 
would come in? A. That’s right. 

Q. Isn’t it a fact that they were endeavoring to keep 
everybody on the payroll and help all of you, and not fire 
anybody, Mr. and Mrs. Nowland? A. I know Mr. and Mrs. 
Nowland didn’t want to let anybody go. 

768 Q. They were kind and good to everybody? 
A. They were kind and good to everybody, nobody 

could say anything different. 


Cross Examination 


Q. (By Air. Allder) You say you saw the defendant Kirby 
in the yard at North Beach a few times, is that statement 
correct? A. I am sorry, I didn't hear. 

Q. I say, you stated you saw the defendant Kirby at the 
Arcade at North Beach a few times? A. That's right. 

Q. And where was it you were working at the Arcade? 
A. We were working upstairs over the Arcade. 

Q. And you saw Air. Kirby downstairs? A. No, I saw 
Air. Kirby upstairs in the office. 

Q. How many times did you see him up there? A. I said 
several times. 

Q. And at the Richardson home you say you saw him 
there several times? A. Upstairs and in the sun parlor. 

Q. But you never saw him downstairs? A. No, I couldn't 
say I saw him downstairs. 

769 Q. And all the work was done in the basement? 
A. Yes. 

Q. You never saw him in the basement at all? A. No. 
Cross Examination 

Q. (By Mr. Williams) Airs. Sobers, as I understood your 
testimony on direct examination you said you went to work 
as an adding machine operator in 1943. A. That’s right. 

Q. And you testified that in 1943 you were working at 
the Nelson farm in Ritchie? A. That's right. 

Q. And at that time did you have contact with Air. and 
Airs. Nelson? A. Not with Air. Nelson. I saw him walking 
around out on the farm; Airs. Nelson was in charge of the 
office. 

Q. And there came a time, as I understand your testi¬ 
mony, in 1944 when Air. and Airs. Nowland became your 
superiors, is that correct ? A. Yes. 

Q. And that was when the numbers business had moved 


to a different location? A. No, Mr. and Mrs. Nowland 

770 came to the farm. 

Q. When was it that the number business moved 
to a different location? A. They moved up to the Ritchie 
farm right after Mr. and Mrs. Nowland took charge of the 
office. 

Q. And what year was that? A. That was in ’44. 

Q. 1944, and from 1944 to 1950 it is your testimony on 
direct examination that you worked under the supervision 
of Mr. and Mrs. Nowland, is that correct? A. Yes. 

Q. Was that known as Robert Nowland and Associates? 
A. That’s right. 

Q. And during those years you had no contact at all with 
Mr. and Mrs. Nelson, is that right? A. Only a couple of 
times I know I saw them in the office. 

Q. In other words, you would see them once or twice in 
the wffiole period of time? A. I saw them at the Richard¬ 
son home, and then they did come in at the Arcade and 
looked around and would go on. 

Q. And it "wasn’t until 1950 that you began to work 
again at the Nelson farm, is that right? A. That’s right. 

Q. And once again you had contact with Mr. and 

771 Mrs. Nelson? A. Well, mostly with Mrs. Nelson. 

Q. Mrs. Nelson; during that six years you had 
had no contact with Mrs. Nelson insofar as operation of 
the numbers were concerned? A. No, I never had any 
contact with her. 

• •••#••••• 

Q. Now, there came a time when you moved, you said, to 
North Beach, the home of Mr. and Mrs. McWilliams. A. 
That was in ’50. 

Q. And are you able to fix that time for us? A. I don’t 
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know exactly what month, but I know we moved down to 
the beach and went to young Mr. McWilliams’ home. 

Q. And during that whole time Mrs. McWilliams was 
never seen by you, is that correct? A. She wasn’t at home 
while we were at her home. 

Q. She was at a hospital, is that right? A. That’s right. 

Q. As a matter of fact, she was going to have a baby at 
that time? A. Yes. 

Q. Do you know she was at Garfield Hospital ? A. I don’t 
know what hospital she was at. 

Q. She had that baby; can you fix the time, the 
772 summer or fall? A. No; it was in warm weather. 

Q. Was it August? A. It could have been, I 
couldn’t definitely say. 

Q. Thereafter you worked at the guest house and ranch 
house at North Beach? A. That’s right. 

Q. And they are summer hotels, are they not? A. I pre¬ 
sume so; they had lots of rooms. I never saw a great deal 
of people there. 

Q. And they are owned by Mr. Heber McWilliams? 
A. He ran them; I don’t know whether he owned the prop¬ 
erty, or not. 


777 EDWARD A. DRISCOLL 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined and 
testified as follows: 

778 Direct Examination 

Q. (By Mr. Fihelly) )Will you state your name 
and address? A. Edward A. Driscoll, 2707 Belleview Av¬ 
enue. My business address is 2100 Hunt, Northeast. 
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Q. What is your business? A. Service station and tire 
business. 

Q. How long have you been in business at that address? 
A. About 20-odd years. 

Q. Calling your attention to the years 1940, 2 and 3, in 
what police precinct was your station? A. No. 11. 

Q. Who was the captain in those respective years, do 
vow recall? A. Captain Bullock. 

Q. And do you know any of the policemen or plainclothes- 
men who served under Mr. Bullock at that time? A. I knew 
Mr. Lowry. 

Q. During that same period, state whether or not you 
knew Charles E. Nelson and his wife. A. Yes. 

779 Q. When did you first meet them, if you recall, 
sir? A. I don’t remember exactly, sir, but it was 
quite a while ago, seven or eight years, something like that. 

Q. In connection with the upstairs of your filling station, 
did there come a time when you had a business transaction 
with either or both of those people? A. No, sir, I had my 
place rented to Russell, Mr. Russell. 

Q. Do you know his first name? A. William Russell. 

Q. When did you rent or lease the place to him, sir? A. I 
think it was in November or December of 1943. 

Q. Had you met Russell before? A. No, sir. 

Q. Have you ever seen him since? A. I might have seen 
him around there a few times, sir, but very seldom. 

Q. How did you get together with Russell in connection 
with a lease? Did he look you up, or did you look him up, 
or what is the situation? A. Sir, I don’t remember, perhaps 
we had a sign out there at that time, at least I was trying to 
rent it; or it might have been advertised in the paper. 

Q. Did Russell himself ever occupy these premises after 
this lease you spoke of, or business transaction? 
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780 A. No, I saw him around there, sir, but he didn’t 
occupy it. 

Q. You spoke generally; may I ask the question in con¬ 
nection with the lease, was there a lease, particularly a 
written one? A. No, sir. 

• •••«••••• 

782 (Thereupon, counsel returned to the trial table, 
the witness resumed the witness stand and, in the 

hearing of the jury, the following occurred:) 

Q. (By Mr. Fihelly) What was the rent that you charged 
for the upstairs, three rooms, I believe it was? A. $75. 

Q. Seventy-five? A. $75. 

Q. What period of time, sir? A. A month. 

Q. Now, did there come a time after you had this con¬ 
versation with this man, that you saw any of the defendants 
going into the upstairs premises, or occupying them? A. 
Well, which defendants, sir? 

Q. That is my question. I don’t want to name any 
defendant. I asked you if there was a time after your 
conversation with Russell that any of the defendants went 
into the upstairs premises and did business of any kind 
there. A. Well, would you want to name the defendants? 

Q. No, I don’t want to name the defendants, I want you 
to, if there were any, sir. That is the very thine: I am 
trying to do, not to lead you. A. Oh, I see. 

Mr. Reilly: May we have the time on this? 

783 The Court: If you can, Mr. Witness, if you can 
indicate when the man you identified as Russell— 

that was in 1943 or ’44? 

The Witness: Yes. 

The Court: The question is, how soon after that did 
any of the defendants do business in the premises? Can 
you give the date, day of the month, year or what? 

The Witness: Well, sir, I am a little stumped here, I 
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certainly don’t mean to be, though. Do you mean when I 
met anybody there? 

Q. (By Mr. Fihelly) Any of the defendants, or any¬ 
body you did see who went into the place after your con¬ 
versation with Russell, and did business of any kind there. 
A. Well, I saw Mrs. Nelson up there. 

Q. How soon after your conversation with Russell did 
you see Mrs. Nelson up there? A. Oh, I would say in a 
week or a couple of weeks, I don’t remember exactly how 
long it was. 

Q. Who, if anyone else, was with her when you saw her 
up there, or going to that particular premises upstairs? 
A. Well, I don’t know that I knew the people with her. I 
saw some girls going up there, sir. 

Q. How many girls did you see going up there? A. 
Well, I would say six or eight, more or less; I 

784 didn’t always notice, but I had seen quite a few 
going up there. 

Q. Did you notice whether Mrs. Nelson or any of the 
girls were carrying anything? A. I seen them carrying 
boxes, I believe, cardboard boxes. 

Q. How long after this first time you saw Mrs. Nelson 
and some girls, how long after that did you see any of 
those people there, Mrs. Nelson and some of these girls? 
A. How long what, sir? 

Q. You saw them on one occasion after you talked to 
Russell. A. Yes. 

Q. Did you see them again? A. Yes, sir, I saw them 
again. 

Q. Over what period of time did you see them, sir? A. 
I would say a couple of months. 

Q. What were they doing up there, if you know, sir? 
A. Well, I don’t know, sir. 

**•••••••• 

785 Q. What particular time of day or night was it 



that you saw the girls? A. It was in the afternoon, 
sir. 

Q. And on the other occasion you saw them, state what 
particular time of day or night it was you saw them. A. 
It was in the afternoon always whenever I saw them. 

Q. What were your hours of duty at the station during 
this particular period? A. I don’t remember exactly, may¬ 
be I opened and closed. I was around there pretty much 
of the time. 

Q. How did Mrs. Nelson and the girls come there? A. 
Thev would come bv car. 

v * 

Q. Who drove the car, if you saw, on any occasion? A. 
I don’t remember who drove the car each day. 

Q. Where was the car left? A. Around behind my 
building. 

Q. Calling your attention to the premises upstairs, how 
many entrances are there to those premises? A. The front 
of the building is on Minnesota Avenue, and the back 
would be running back to the alley, and the side is on Hunt 
Place. There is an entrance on Hunt Place up to the 
premises. 

Q. Well, is there a front and back entrance to the 
786 place? A. Well, sir, there is a front entrance to 
the service station, but the side entrance is on Hunt 
Place that goes up to the premises; that is a back entrance, 
more or less. 

Q. What I am trying to get at is, is there a front and 
back entrance? A. No. 

Q. Just a side entrance. A. Yes. 

Q. Now, at the time you were there in the afternoon 

that Mrs. Nelson and the girls were there, did you hear 

anything in connection with the upstairs premises? A. I 

would sav I did. 

* 

Q. And what did you hear, sir? A. It sounded like 
adding machines to me, sir, but I wasn’t up there. 

Q. Now, during that same period did you see any of 



these other defendants at these premises, and at or near 
the filling station? A. Any of the others? 

Q. Yes. A. Yes, I have. 

Q. And which of the defendants did you see there? Name 
them. A. I have seen Captain Bullock there. 

7S7 Q. Any of the other defendants you have seen 
there? A. I seen Mr. Lowrv, the Sergeant. 

Q. How often during the period Mrs. Nelson and the 
girls were there did you see the two defendants you have 
just named? A. Well, sir, that is a long time ago, I don’t 
remember exactly, but I saw them there quite frequently. 

Q. And what time of the day or night was it that you 

saw them there? A. Mostlv in the afternoons. 

•/ 

Q. And within what particular part of the premises, or 
the filling station, did you see them, and state just what 
they were doing as to whether they were walking, or sitting 
in a car, or what. A. Well, sir, I have seen them around 
in front, and I have seen them come in the back in a car, 
and well—I mean I just don’t remember exactly, it has 
been a long time, but I have seen them pull in back, and 
be around the front, too. 

Q. i State whether or not on any occasion you saw them 
pull in after Mrs. Nelson and the girls came to the place. 
A. After they came in? 

Q. That’s right. A. Well, I have seen them pull in not 
long after, sir. 

Q. State whether or not you have seen them also pull 
out after Mrs. Nelson and the girls pulled out in an 
78S automobile. A. I don’t know that I paid too much 
attention to it, but I know I have seen them pull 
out afterward, not long after they were gone. 

Q. Did you ever see any of the other defendants go into 
the premises other than the two defendants you have named, 
the two defendants you have named, sir? A. Any of the 
others go upstairs? 

Q. Yes. A. I don’t believe I have, sir. 
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Q. See if this refreshes your recollection, sir; did you 
ever see the defendant Nelson in those premises? 

Mr. O’Connell: I object to that. He has no right to 
lead him. He said he didn’t believe he ever saw any of 
them. 

The Court: He says he doesn’t believe; doesn’t the an¬ 
swer mean he didn’t? 

Mr. O’Connell: May he look at them and see if he can 
tell? 

The Court: I will permit it. 

Mr. Fihelly: Read the question. 

(Question read.) 

The Witness: Yes, sir, I said I had. 

Q. (By Mr. Fihelly) On how many occasions during this 
particular period we are questioning you about are 
789 you telling us you saw him? A. Maybe just once or 
twice. 

Q. Were any of the parties you have referred to on 
the premises at the same time that Nelson was, if you 
know, sir? A. No, sir, I couldn’t say whether they were. 

Q. On any of the occasions that Mrs. Nelson and the 
girls left the premises, can you tell us whether or not they 
had anything with them in their hands, or were carrying 
anything? You have told us about one thing. A. The only 
thing I would remember would maybe be a box, or some¬ 
thing like that, if I saw it. That is the only thing I remem¬ 
ber of them carrying. 

Q. And roughly how many girls, if you saw, on the 
occasion you saw the girls, accompanied Mrs. Nelson into 
the premises ? A. I would say maybe six or eight, I couldn’t 
say exactly, but I have seen quite a few of them. 

Mr. Fihelly: You may question. 

The Court: Mr. O’Connell? 

Cross Examination 

Q. (By Mr. O’Connell) All of this happened back in 
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1944, didn’t it, Mr. Driscoll, or ’43? A. Sir, I think it was 
in th summer of 1943 and the early part of 1944. 

790 Q. No later than that? No later than the early 
part of ’44? A. No. 

Q. Everything you have related, or stated in direct, 
ended in 1944, is that correct? A. Yes, sir, I wouldn’t 
say exactly but to the best of my knowledge it was in the 
early part of 1944. 

**••••••** 

Q. The last time you saw any of the defendants together, 
or any of this group of girls, or Mr. and Mrs. Nelson or 
Bullock, or any of them, was at the latest in the middle 
of 1944, is that correct? A. Yes, sir, or probably the early 
part of ’44. 

Q. You have never seen any of them or had any 

791 contact with any of them in connection with that 
upstairs since them? A. No, sir. 

Q. And you don’t know what was going on up there, 
do you? A. No, sir. 

Q. Of your own personal knowledge? A. No, sir. 

Q. And you can’t identify this William Russell, can you? 
A. No, sir, I can’t, not today, not now I don’t think I can. 
Mr. O’Connell: I think that is all. 

Cross-Examination 

Q. (By Mr. Allder) How long have you operated that 
garage there, Mr. Driscoll? A. About 20-odd years, sir. 

Q. And how long had you known Captain Bullock before 
1943? A. I don’t remember exactly, sir, how long it was. 

Q. Isn’t it a fact that he had been a customer there for 
some time before 1943? A. Yes, sir, he had been in the 
place. 

Q. Bought gas there, and batteries, and different 

792 accessories for a car, didn’t he? A. Yes. 

Q. And the same thing is true of Lowry, isn’t it? 
A. Yes, not so much as to Mr. Lowry, I would say. 
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Q. But the first time you saw them there in 1943 you 
knew who they were, they had been there before, is that 
correct? A. Yes, sir. 

Q. And they have been there many times since then, 
haven’t they? A. Since then? 

Q. Since 1944, ’43 and ’44, this period you speak of. 
A. I have seen them there some, yes. 

Q. They come in there and buy things from you, isn’t 
that true? A. Well, during when, sir? I just want to 
be accurate. 

Q. Well, take the time after these people moved out 
to the present. A. Yes. 

Q. Did they come to your gas station after that? A. 
Yes, they come in there some, I see them there some. 

Q. Then for a number of years you saw them in there, 
didn’t you? A. I don’t remember how many times, to be 
exact, but I have seen them in there a few times. 
793 Q. Quite a few times, isn’t that true? A. Probably 
so, I don’t remember. 

Q. And you never saw them have any contact with those 
people upstairs, did you? A. No. 

Q. And you never saw them go upstairs, did vou? A. 
No. 

• ••••••••• 


Redirect Examination 

Q. (By Mr. Fihelly) Can you tell us how many months 
Mr. and Mrs. Nelson and the girls remained upstairs? 

The Witness: Sir, I don’t remember exactly; maybe it 
was three months, or more, somewhere around there ; 
794 but what I mean was, I would just like to say this, 
they were not up there all the time. 

Q. Could you tell us how frequently you did see them 
up there? A. Oh, I didn’t mean it exactly that way, either; 
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I mean sometimes I might see them, and some days I 
wouldn’t. 

Q. How many days a week would you see them there? 
A. Quite frequently. 

Q. Here is my question; during these three months they 
were there, who paid the rent during those three months? 
A. The real estate agent. 

Q. Who was the real estate agent? A. Howenstein at 
7th and H. 

Q. Was that paid by check or cash? A. Paid by check. 

• ••••••••• 

795 Fay Fugitt was called as a witness for and on be¬ 
half of the United States and, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 

By Mr. Hantman: I would like for you to speak up in a 
loud voice, ma’am, so that His Honor, all counsel and the 
jury can hear you. 

Q. Give your name and address. A. Fay Fugitt, 1704 Q, 
Northwest. 

Q. What is your present occupation ? A. I have a room¬ 
ing house. 

Q. How long have you been so engaged? A. Two years 
this coming April. 

Q. State whether or not you were ever employed at the 
Tea Toper Tavern. A. I was. 

Q. And in what capacity, ma’am? A. As waitress. 

Q. And when were you employed as a waitress at the Tea 
Toper Tavern? A. Well, from about 1940 to 1946. 

Q. Do you know what month in ’46? A. June of 1946. 

Q. Now, I will ask you whether you know any of the de¬ 
fendants in this case. A. Yes, sir. 

Q. Do you mind standing up and pointing out those de¬ 
fendants that you know? A. Do you mean call the names? 



Q. Yes, ma’am, for all of them you know. A. I know the 
first two girls; I don’t know the next one. 

The Court: State their names. 

The Witness: Shirley, I don’t know her last name; 
Hutchinson, I don’t know her first name, I know her by 
sight, and the next. 

Q. (By Mr. Iiantman) Do you know her name? A. Efiie, 
Airs. Nowland, Air. Nowland, Airs. Nelson, Air. Lowry and 
Air. Bullock. 

Q. Do you know the lady sitting second from the window? 
A. Airs. Nelson. 

Q. Do you see anyone at the counsel table whom you 
know? This is the counsel table right up in front, ma’am. 
Just stand up and take a look. 

797 Air. O’Connell: Alay the record show that the wit¬ 
ness has indicated no. 

The Court: Let’s have the answer first. 

The Witness: No. 

Q. (By Air. Hantman) Instead of shaking your head that 
you don’t know, just answer out loud. A. No, I don’t. 

Q. Did you ever meet the defendant Charles E. Nelson or 
Virginia Aladge Nelson? A. Yes, sir. 

Q. Where did you meet them, ma’am? A. At the Tea 
Topper Tavern. 

Q. When? A. Well, they had a New Year’s party there 
once. 

Q. Do you know what year that was, ma’am? A. No, I 
don’t remember what vear. 

Q. When and where did you meet the defendants Robert 
L. and Alary C. Nowland? A. Well, I saw them next door, 
and I met them at the Tea Toper Tavern. 

Q. And when did you meet them, ma’am? A. I can’t say 
what year it was. 

Q. Was it during the time you were employed at the 
Tea Toper Tavern? A. Yes. 


798 
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Q. Can you state whether or not you have been in the 
Richardson home! A. Yes, sir. 

Q„ How many times have you been in the Richardson 
home? A. Numerous times. 

Q. Have you ever been in the basement of the Richardson 
home? A. Yes. 

Q. Tell the Court and jury what you saw there. 

799 Mr. 0 ’Connell: May we have the time when ? 

The Court: If you can fix the time, when was it? 

The Witness: I have been in the Richardson home numer¬ 
ous times. 

The Court: In the years 1940 to 1946? 

The Witness: Yes. 

The Court: Your question is what did she see? 

Mr. Hantman: Yes. 

The Witness: Well, there were adding machines in the 
basement. 

Q. Who, if anyone, did you see in the basement on any 
of the occasions on which you visited the Richardson home? 
A. Well, I have seen the girls and Mr. and Mrs. Nowland. 

Q. Do you know who the girls were, ma’am? A. I know 
some of them. 

Q. And are any of them present in the courtroom today? 
A. Yes, sir. 

Q. Would you mind indicating who they are? A. Shirley, 
Mrs. Richardson, Geary, Effie Lou, Mr. and Mrs. Nowland. 

Q. I want to direct your attention to the years 1940 and 
’41, and ask you whether in that period you saw any of the 
defendants in the vicinity of the Richardson home. 

800 A. I don’t recall any of them. I seen Mrs. Nelson 
around that time, but I couldn’t recall for sure if 

any of the girls were there, or not. 

Q. Did you ever see any girls there during the time you 
saw Mrs. Nowland there? A. There was a group of girls. 

Q. Mrs. Fugitt, I want to caution you again to speak up 
so all the members of the jury and His Honor and counsel 
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may hear you. I want to direct your attention to 

804 1946 and ask you whether or not at any time during 
that year you had occasion to see any of the de¬ 
fendants in the vicinity of the Richardson home. A. Yes, 
sir. 

Q. Will you state which, if any, of the defendants you 
saw at the Richardson home during that period? A. In 
1946? 

805 Q. Yes, ma’am. A. I saw the four girls. 

Q. Which four girls? A. Shirley, Mrs. Hutchinson, 
Mrs. Geary, and Effie Lou, Mr. and Mrs. Nowland, Mr. 
Lowry, Mr. Bullock. 

Q. Where, specifically, did you see them, in connection 
with the Richardson premises? A. Well, I have seen the 
girls go in and go down to the Richardson’s basement. 

Q. And during the same period did you ever see a car 
drive into the driveway between the Richardson home and 
the Tea Toper Tavern? A. Yes, sir. 

Q. And at what time of the day did you see such a vehicle? 
A. Well, I should say sometime after 3. I don’t know just 
what time. 

Q. And who would be in the car? A. Well, some days Mr. 
Lowry and some days Mr. Lowry and Mr. Bullock. 

Q. And how often did you see either the defendant Lowry 
or the defendants Lowry and Bullock in this car in the drive¬ 
way between the Tea Toper Tavern and the Richard- 

806 son home. A. Well, most every day. 

Q. Over w T hat period of time, as you recall, Mrs. Fu- 
gitt? A. Well, I should say about six months. I am not 
sure of the time, how long. 

Q. During this same period—and I am talking about 1946 
—did you ever play any numbers? A. Yes, sir. 

Q. And who did you play any numbers with? A. Mr. 
Nowland. 

Q. And where did you play the numbers? A. In the 
basement. 
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Q. Did you ever hit the numbers? A. Yes, sir. 

Q. And who if anyone paid you off? A. Mr. Nowland. 

Q. What time of the day would the winning number 
usually be announced, if you know? A. Somewheres, I 
guess, around 4, or a little after 4. 

The Witness: I say sometimes around 4, sometimes after. 
I couldn't tell you the right time. 

; Q. State whether or not at any time you had a con- 

807 versation with the defendants Bullock and Lowry 
concerning the numbers. 

The Court: Will you fix the date, please. 

Mr. Hantaan: I am speaking about the year 1946. 

The Witness: Never directly about the number. I have 
said, <4 I wonder what it is going to be today.” 

I have never spoke to Mr. Bullock, but I have to Mr. 
Lowry. 

Q. Where were you at the time of this conversation? 
A. Standing at the door. 

Q. Where was Mr. Lowry? A. In the car. 

Q. Was anyone with Mr. Lowry? A. Mr. Bullock. 

Q. And did you get any response to your statement to 
them? A. Well, he smiled, or something like that. 

808 Q. Who would smile, ma’am? 

A. Lowry. 

Q. Did you ever have any conversation with any of the 
other persons who worked in the numbers business, in the 
presence of the defendants Lowry and Bullock? A. As a 
rule we would wait to see what the number would be and 
watch for the girls to come out, and I would oft times ask 
the girls what the number was, at the kitchen door, and 
they would tell me. 

Q. And where would you be, ma’am? A. At the kitchen 
door. 

Q. And where would the defendants Lowry and Bullock 
be at the time? A. In their car. 
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Q. And where would the girls be? A. Coining out of the 
house. 

Q. How far would the car be from where you were in the 
kitchen? Take some relative distance, if you don’t know 
the feet. A. Well, the kitchen door opened right onto the 

driveway, and they would be in the driveway-the width 

of the driveway. 

Q. About how many feet? 

• ••••••••• 

809 Q. (By Mr. Hantman) Where in relation to the 
steps was the car? A. Sitting in the driveway. 

Q. About how many feet? A. Well, it didn’t always sit 
in the same place. I wouldn’t know how many feet to say. 

Q. Was it 5 feet, 10 feet, 20 feet? Do you have any rough 
estimate? A. I don’t know—about between 5 and 10 feet, 
I should say. I don’t know. 

Q. Did you ever have occasion to see Mr. Nowland depart 
from the Richardson premises at the end of the day? 
A. Yes, sir. 

Q. How often did you see that? A. Well, if we happened 
to be there while they were going away, we would 

810 see them leave. 

Q. And who if anyone would ride with Mr. Now¬ 
land? A. Some of the girls got in the car and rode with him. 

Q. Are any of those girls present in the courtroom today? 
A. I couldn’t say just who rode in the car with them. 

Q. Do you recall anyone else riding with Mr. Nowland? 
A. Mrs. Nowland. 

Q. What direction would Mr. Nowland take when he 
departed from the Richardson premises? A. He turned 
right as he went out the driveway, towards Seat Pleasant. 

Q. Can you state whether or not there would be a car 
behind him on these occasions? A. Yes, sir. 
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Q. And do you know who would be in that car? A. Mr. 
Lowry and Mr. Bullock. 

Q. And how often did you see that, ma’am! A. Well, I 
can't say every day, because I didn’t see them go every 
day; but practically every day. 

Q. And can you state whether or not the defendant Bul¬ 
lock was in or out of uniform during this time? A. In uni¬ 
form, and sometimes I have seen him out of uniform. 

• ••••••••* 

Sll Cross Examination 

Q. (By Mr. O’Connell) Mrs. Fugitt, are you mar¬ 
ried? A. Yes, sir. 

Q. And where do you live? A. 1704 Q Street, Northwest. 

*•##***••* 

Q. When did you start to work at the Tea Toper Tavern? 
A. Around, I guess, 1939 or 1940. I am not sure. 

Q. And when did your employment there cease? A. In 
1946, June of 1946. 

Q. And everything you have testified to was prior to 
June of 1946? A. Yes, sir. 

• •*•*••*•* 

Q. Now, how many times were you in the basement of 
the Richardson home in the course of a year, from 1940 to 
1946? A. That I couldn’t say, sir. Sometimes they would 
call up and I would fix sandwiches and take over. And I 
couldn’t say, sir. 

Q. You never saw Mr. Nelson in that basement, did you? 
A. No, sir; not in the basement. The only time I saw 
S13 Mr. Nelson was at a party. 

The Court: Ladies and gentlemen of the jury, the remain¬ 
ing part of the answer is stricken. 

*•*••*•*•• 
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Cross-Examination 
By Mr. Ford: 

Q. On your testimony you referred to a kitchen door 
opening up on a driveway, but you didn’t tell us which 
kitchen door you were talking about. So would you tell me 
now what you had in mind? The kitchen door to what 

building were you talking about? A. The Tea Toper 
Tavern. 

Q. Yes. Have you looked at this diagram here? 
S14 I want to take you way back to the year you went to, 
1946, and I am referring to that year, now; and I 
think you said it was before June of 1946. Is that right? 
A. It was June ’46, is the last time I worked there. 

Q. And you of course are well acquainted with the layout 
of the buildings and the grounds and the different objects 
there, aren’t you? A. Yes, sir. 

815 Q. You also testified under oath before that you 
did not speak to Bullock, and Mr. Bullock never spoke 
to you. Is that right? A. Yes, sir. 

Q. And then, do I understand you to say that at one time 
there was a car parked in a driveway, and you asked what 
was the number? Is that right? A. I wondered what the 
number was today. 

Q. You know, I don’t mean an operation of your mind. 
Did you speak? You see, nobody would know what is 
going on in your mind, and that is what I am trying to 
bring out. 

What did you do—ask somebody in the driveway what 
was the number for today?—back in June, 1946? A. 
Yes, sir. 

Q. And then I understand you to say, after you said you 
asked it, Mr. Hantman asked you what response you got, 
and you said you got no response, but a smile. Is that right ? 
A. Yes, sir. 
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Q. So, when you asked the question, it was not answered, 
other than the fact that you saw the face you were talking 
to smile. Is that right? Yes, sir. 

S16 Q. But the mouth of that face didn’t utter any 
words, did it? A. I can't recall any. 

Q. You would recall, like you are recalling all these other 
things back to 1946, wouldn’t you? A. No doubt. 

Q. Or do you feel there were some things you want to 
recall and some you don’t want to recall? A. No, sir. 

Q. Now, what is this driveway where you saw Bullock, 
where you didn’t talk to him and he didn’t talk to you, 
back in 1946? A. It was a driveway between the Richard¬ 
son home and the Tea Toper Tavern. 

Q. Yes. The driveway is to the Tea Toper restaurant, 
isn’t it? A. Yes, sir. 

Q. What else is between the two buildings? You told us 
there is a driveway. What else is between them? A. Be¬ 
tween what, sir? 

Q. Between the two buildings. You told us there was a 
driveway between the two buildings; that is to say, you 
said there was a driveway between the Tea Toper retaurant 
and the Richardson home. What else is between 
817 them? 

Q. Yes, that is what I am talking about. See here, Rich¬ 
ardson home and Tea Toper. These are the two places I 
am talking about, and you said there was a driveway be¬ 
tween them. 

What else is between them? A. Not unless you mean the 
fence. 

Q. I sure do, if there is a fence there; yes, ma’am. Is 
there a fence between them? A. There was. I don’t know 
if it is there now. I haven’t been out there since 1946. 

Q. Yes, but I am talking about before June, 1946. I am 
only talking about the time you testified about. A. Yes, sir. 
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Q. Where does that fence run? A. Well, that is on the 
Richardson side, not the side of the Tea Toper. That would 
be- 

Q. Where does it run? A. That would be the opposite 
side. It runs up and down that property. 

818 Q. Between them? 

The Court: When you use the expression 44 between 
them,” what do you mean, Mr. Ford? 

Mr. Ford: Excuse me, Your Honor. Between the Rich¬ 
ardson home over here, and the Tea Toper over here. 

The Witness: Yes, sir; it is between them. 

• •#•*••••# 

819 Q. Here is one corner and here is the other. Here 
is a whole front, here is a whole side, here is a whole 

side, here is the whole back. A. Here is one kitchen door 
over here. 

Q. Are you going to put a KD for me, please? 

(The witness marked on the blackboard.) 

And would you go back there. 

Now, in your testimony you spoke about a distance, 8 or 
10 feet. Do you remember testifying to that when this 
gentleman was asking you a question? A. Yes, sir. 

Q. What was that distance you were talking about? A. 
About where the car was parked. 

Q. From where? A. From where the car was parked. 
Q. What were the two points? One point, you say, 

820 was where the car was parked. Where was the other 
point? A. And the kitchen door. 

Q. All right. So that the kitchen door, you say, is here? 
A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q.And the distance you were talking about was where 
the car was parked? Right? A. Yes, sir. 

Q. This driveway is about how wide? A. Indeed, sir, I 
don’t know. 





Q. Well, using the same faculties to judge that distance 
as you did to judge the distance of about 8 feet from the 
kitchen door to the car, just use the same method you 
adopted then in doing that, and do it with this. A. I guess 
mavbe about 10 feet. I don’t have any idea about how 
wide it is. I would say about 10 feet. I don’t know. 

Q. And it runs right beside the Tea Toper, doesn’t it? A. 
Yes, sir. 

Q. And then, as you leave the Tea Toper—by the way, 
what is in the back of the Tea Toper? Where does that 
driveway lead to? Around back of the Tea Toper. 
821 Q. What is around back? A. Then there wasn’t 
anything back there. 

Q. Wasn’t there a parking lot? A. Yes, a parking lot. 

Q. Oh. You notice how we have “Parking Lot” up here. 
A. Yes, sir. 

Q. So we have “Driveway” here, going back to a park¬ 
ing lot, on this drawing. You see that, don’t you? A. Yes. 

Q. And that is the way things existed up there prior to 
June, 1946, isn’t it? A. Yes, sir. 

Q. Did you see the car parked back on the parking lot? 
A. 1 never saw it back there. 

Q. Now, as you go across about 10 feet, going toward the 
Richardson home from the Tea Toper, you know, like you 
said you carried sandwiches over there- A. Yes, sir. 

Q. Now we are going to judge the distance as you traveled 
there, carrying sandwiches over to the house. 

So I take it, what would you do? Come out the kitchen 
door? A. Yes, sir. 

Q. And then you walked what? 10 feet, about, as 
823 you say, across the driveway? A. I walked across 
the driveway. I am not sure how wide it is. 

Q. Didn’t you say about 10 feet, before? A. I said it 
was, approximately. I don’t know. 

Q. But did you say approximately 10—ten? A. Yes, sir. 
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Q. Then you would walk across approximately 10 feet, 
across the driveway; and what is the next thing you would 
hit? What is the next thing? 

You are walking, you know, from the kitchen with the 
sandwiches. What is the next thing you came to? A. A 
fence. 

Q. Yes. And then would you go through the fence? A. 
You would go through the gate. 

Q. Yes. Well, tell me about the gate. What kind of a gate 
was it? A. An iron gate, as I recall it. 

Q. What was the fence made of? A. As I recall, it was 
iron. 

Q. The fence was iron? Right? A. As I recall? I am 
not sure. 

Q. And whereabouts was this iron gate in the iron- 

You say that is where you recall it. Is there any doubt 
in your mind about there being a fence there, or did 
823 you actually see a fence there when you were carry¬ 
ing sandwiches across? A. Well, there was a fence 
there, yes, sir; and no doubt I had to go through the gate. 

Q. And you saw the fence? A. Yes, sir. 

Q. And was it an iron fence? A. I said I guess so. I 
don’t know what kind it was. 

Q. At this point, now that you have told me you are 
guessing, is there anything you have testified about up to 
this moment that you were guessing about? A. No. 

Q. So, you have told us, not what you were guessing 
about. Is that right? A. No, sir. 

Q. It was only about the fence, whether it was iron or not, 
that you were guessing about? A. When I first went there, 
there wasn’t any fence, and I don’t just recall when it was 
put up and what kind. 

Q. Let us not think about when it was put up. You were 
there when the fence was put up? A. Yes, sir. 

Q. And you see it put up, like you say in the kitchen 
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door and saw a car, could you also see a fence put up? A. 

When you see something every day, you don’t pay 
824 any attention to it. 


Q. There was the fence, and the gate through the fence. 
About where was the gate, by the way? Was it up front? 
Was it back? Where? Where was the gate along the 
fence? A. Well, it was almost parallel to the kitchen door, 
because it went into their walkway and the Richardson 
kitchen. 

Q. Meaning the kitchen door—are you talking 
825 about the kitchen door back here, the Tea Toper? 
A. Yes. 

Q. So that when you say the fence was practically oppo¬ 
site, you mean directly across this way? Is that what you 
mean? —opposite? A. Yes, sir. 

Q. Now, when you got through the fence, passed it, what 

did vou have to walk across there then? A. A sidewalk. 

* 

• ••••#•••• 

832 Q. So that is it fair to say that this kitchen door 
is, first, 45 feet from the fence, and then 8 or 10 
feet of the driveway to the kitchen? A. Well, I told you 
I wasn’t sure of the distance. 

Q. But we will take His Honor’s word, on the estimate 
in feet. I did. Did you? 

Let me ask you this: This is what I ultimately want to 
ask you: 

You are standing in the kitchen door and you are look¬ 
ing at the kitchen door of the Richardson house. What 
is the distance from one point to the other, across there? 
You can figure it out any way you w r ant to. Just tell me 
what that over-all distance is. A. Well, at that rate it 
must be about 50 or 60 feet. 

• ••••••••• 
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S34 Q. Mrs. Fugitt, have you ever gone by or used 
the name, anywhere, or been known as, been known by 
the name, Highfill? A. Yes, sir. 

Q. I am going to ask you now whether or not you are 
the same Fay Fugitt who in 1935 was convicted of the 
offense of abortion? A. Yes, sir. 

• ••••••••• 

ESTHER M. RICHARDSON, 

called as a witness by counsel for the United States, and 
being first duly sworn, was examined and testified as 
follows: 

835 Direct Examination 

Q. (By Mr. Fihelly) Will you state your full name 
for the record, please. A. Esther M. Richardson. 

Q. Will you state whether you are married or single. 
A. I am married. 

Q. Will you give your husband’s full name and address 
—I take it, you are living together? A. Yes, we are. 

Q. What is his name and the address? A. William M. 
Richardson. 

Q. And at what address do you live? A. 7292 Central 
Avenue, Seat Pleasant, Maryland. 

Mr. O’Connell: At this point, if Your Honor please, 
might I suggest that Your Honor advise this witness, as 
you did the witness Ridgely, as to her rights in the circum¬ 
stances with respect to revealing any confidences between 
herself and her husband. 

Mr. Fihelly: Mr. O’Connell has a very poor memory. No 
such event took place with respect to the witness Ridgely. 

The Court: It did, as a matter of fact. It related, as 

836 I recall, to a question concerning her husband’s 
activities. 

Mrs. Richardson, the Court advises you that there are 
certain instances in the law when, on the grounds of public 
policy, the law deems it better that certain things be allowed 
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to persons who occupy a certain relationship. 

What a physician knows in connection with the care of 
his patient is what we call privileged; what one confessing 
tells is also privileged; what one tells a lawyer in the rela¬ 
tionship of attorney and lawyer is also privileged. 

Now, what occurs between you and your husband that 
may involve confidences, things he did, things he said, when 
those things arise, you are entitled to stand upon your 
right, if you choose, and it may only be waived by him, of 
that privilege. 

Do you understand what I am saying? 

The Witness: Yes, I do. 

The Court: As a married person, you have that right 
not to be compelled without the consent of your husband 
to disclose anything that may tend to incriminate him. 
The Witness: That’s right. 

Mr. O’Connell: Might it be stated this way, that the wit¬ 
ness has the right to refuse to answer on the ground that 
it concerns her husband. 

The Court: Confidential relationship. 

Mr. O’Connell: Yes. 

837 Mr. Fihelly: Your Honor, I will try to ask questions 
that she knows, outside of that limitation, of her per¬ 
sonal knowledge. I will now show by the question I am 
going to ask- 

Mr. Ford: I am going to object to any further discussion. 
The Court: When the question of personal privilege of 
the witness comes up, the Court will consider it. 

•••••••it# 

83S Q. In what business are you at present, Madame? 
A. I am in the restaurant business. 

Q. What is the name of the restaurant that you run? 
A. Tea Toper Tavern. 

Q. Who owns the house or premises where you live? A. 
William M. Richardson. 
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Q. Did you at any time see any of the defendants in this 
case in the basement of that residence? A. Yes, I have. 

Q. How long ago was it that you first saw any of the 
defendants there? A. I couldn’t say; I don’t remember 
dates. 

Q. Could you give us some idea? A. No, I couldn’t even 
give you the years or how long it’s been. 

Q. Who were the defendants that you saw in the base¬ 
ment of that residence? 

Mr. Williams: If the Court please, I think it is necessary 
to lay a date here. This could be thirty years ago. 

The Court: It is definitely in the order of proof. If it is 
beyond ’47, it will be one theory, and if it is between Octo¬ 
ber 22, 1948, and October 22, 1951, it is another theory of 
law. 

Mr. Fihelly: I will see if I can fix a time. 

By Mr. Fihelly: 

Q. See if this refreshes your recollection: Was the 
839 basement of the Richardson home at any time rented 
to anyone? A. Yes, it was. 

Mr. O’Connell: At this time, I think the witness should 
be cautioned as to these questions. Might the jury be 
excused until I set forth the points I have in mind? 

The Court: Yes, there may be a question of law here. 
The jury will be excused, and we will go into the matter of 
the basic law of this case. 

(Thereupon, at 3:15 o’clock, p.m., the jury retired from 
the courtroom.) 

The Court: Before you gentlemen start your argument, 
one important thing to keep in mind is that to this point 
this witness has said that the home is the home of her 
husband, and he isn’t here. 

Mr. Fihelly: There is another important point, I submit. 
I ask that the witness be excused at this time. 
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The Court: Very well, unless you want to go into the 
phase of what her testimony- 

Mr. Fihelly: I don’t think there should be an open argu¬ 
ment made with the witness here, particularly from the 
nature of what has transpired already. 

Mr. O’Connell: I have no objection to the witness hearing 
the argument. 

The Court: You have only one point raised, and I don't 
think you have enough in the record at this point so 
S40 I can rule. What is the proffer the Government 
expects to make, and what is the objection you expect 
to make? 

Mr. Fihelly: The proffer is, if Your Honor please, and 
the witness can correct me if I am wrong, that the basement 
of the Richardson home was leased on two occasions. 

The Court: By whom? 

Mr. Fihellv: On the first occasion it was rented bv Mr. 

90 y 

and Mrs. Charles E. Nelson. 

The Court: I am not worried about the party who leased, 
but who was it who rented it to him? 

Mr. Fihelly: It is my understanding that both Mr. and 
Mrs. Richardson were present. 

The "Witness: Mr. Richardson rented it. 

The Court: That’s what I thought the lady said, that 
the home was her husband’s, and she said he is the one who 
rented it, and he is not here. 

Mr. Fihelly: I just answered Your Honor, I thought they 
were both present. 

The Court: It wouldn’t make any difference. Whoever is 
to be charged with an unlawful venture occurring in a home, 
may have a privilege by which the wife or the husband of 
the party, depending on who is in charge of the premises, 
may not be able to testify. 

Mr. Fihelly: My further answer is, if Y"our Honor please, 
that she is able to fix a time when these defendants 


841 took over that basement. That is independent of 
the husband’s situation, that from time to time over 

a period of many years, Mr. and Mrs. Nelson ran a numbers 
headquarters at the Richardson basement. 

Now, there came a time, as the witnesses have testified, 
Your Honor, roughly around 1944, when there is another 
renewal of the headquarters. 

The Court: The only problem is a very simple problem. 
The one who did these acts is not here to testify and hap¬ 
pens to be the husband of the lady who is on the stand. 

Mr. O’Connell: Might it be suggested, Your Honor, that 
it would be an unlawful act for him to lease the premises 
for unlawful purposes, and that she has a right to refuse 
to discuss that as his wife. 

The Court: We haven’t had this problem arise at this 
point, because the one who testified was in charge. 

Mr. Fihelly: I submit that, independent of the leasing, 
it could be a voluntary act on the part of anyone, if she 
saw those people there, if she saw what was being done, 
she played the numbers with them herself—that certainly 
is legitimate, independent evidence that has nothing to do 
with the sick husband. 

Mr. O’Connell: But, whether directly or indirectly, she 
places her husband leasing these premises to these people 
and she could involve him in a prosecution in Prince 

842 Georges County for operating or leasing this house. 

I say that under the circumstances she has the 
right, and should be advised of it, to refuse to testify to 
anything that would reveal the relationship between herself 
and her husband or anything relating to his business that 
she discovered as his wife. 

Mr. Ford: Your Honor, in the Blau case on January 15th 
in the Supreme Court, it was held that is not only so, but 
that there is a presumption in law that she has knowledge 
because of the relationship, and the burden must be carried 
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by the Government to overcome the presumption of law. 
That is Blau versus the United States, on January 15, 1951, 
Supreme Court of the United States. 

The Court: Do you join in that, Mr. Williams? 

Mr. Williams: Yes, sir. 

The Court: Mr. Reilly? 

Mr. Reilly: Yes, sir. 

The Court: Mr. Wood? 

Mr. Wood: Yes. 

The Court: Any rebuttal on it, Mr. Fihelly? 

Mr. Fihelly: No, Your Honor. On that particular point 
there is other evidence as to conversation she had with the 
defendants, as to other things she saw with resi^ect to the 
defendants’ being at or close to the premises, as to certain 
admissions. 

843 The Court: That part I am not too much worried 
about. What I am concerned with is that any effort 
on the part of the prosecution to show that the premises 
were used—premises under the control of the husband, 
who has not waived the privilege—is a right which the 
wife may exercise. There is no question about that. Things 
outside the home, there is no doubt in the Court’s mind she 
is competent on. 

But I am concerned about things in her home, not under 
her control, but in a house which belongs to her husband. 

Mr. O’Connell: Since she is obviously an inexperienced 
witness- 

The Court: Once we agree on the principle, I will advise 
her. Do you gentlemen raise any question of privilege on 
things occurring outside of her home? 

Mr. Ford: I wouldn’t know, unless I knew the circum¬ 
stances. In as much as he hasn’t given you that, he is 
talking about something he hasn’t even asked yet. 

Mr. Williams: If the Court please, I think we are a little 
confused here. I think there are two laws that come into 
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play. One is the rule that has just been elaborated upon 
fully, namely, anything that she has heard from her hus¬ 
band, of course she can refuse to divulge here, as Mr. Ford 
pointed out under the Blau case. But there is another 
independent rule that comes into play, namely, her non¬ 
compellability to testify to anything which might incrim¬ 
inate her husband- 

844 Mr. O’Connell: Or herself. 

Mr. Williams: —or herself, of course. But pri¬ 
marily we are concerned at this point with the relationship 
between husband and wife; if Mr. Fihelly seeks to elicit 
evidence from this wife concerning premises which he 
owned, she, of course, under the statute could refuse to 
testify, and I think that is a separate rule which has nothing 
to do with confidences between the husband and wife. 

The Court: I grant you that. 

Now, Mrs. Richardson, trying to bring it down into terms 
that you may understand: 

An objection has been made to your testifying to any¬ 
thing that your husband may have said to you in the con¬ 
fidence of a man and his wife, which in turn might incrim¬ 
inate him, cause him to be subject to criminal prosecutions. 
Second, anything that occurred within the house, which is 
in his ownership, and which you occupy as his wife, that in 
turn might indicate anything of a criminal character. 

You have the right to claim that privilege as his wife 
until he, your husband, gives you permission to testify. 
And if it were the reverse, and you owned the house, then 
it would be his privilege to claim it until you, the real 
owner, had given permission. 

That is one thing that has to do with things your husband 
told you, things that occurred in his house. 

845 Second, in those incidents that involve your hus¬ 
band, things he did that you learned from him out¬ 
side of your home, if those things tend to incriminate him, 
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as his wife you have the right to refuse on the grounds of 
privilege. Is that clear to you? 

The Witness: Yes, it is. 

Mr. O’Connell: Might the question now be propounded 
to the witness, does she claim that privilege and refuse to 
testify as to anything with respect to that house? 

The Court: We will have to wait until we see what the 
question is, but I assume, having been guided by the ruling 
of the Court, that counsel will conform. 

Mr. Williams: I would like to take exception to Your 
Honor’s instruction to the witness on this ground, Your 
Honor. As I understood Your Honor’s instruction, you 
told the witness that she need not testify concerning any¬ 
thing which would incriminate her husband, which she 
learned from her husband. As I understand the law, it is 
very clear that she need not testify to anything which she 
knows, regardless of what the source of her information 
might be. 

The Court: If it tends to incriminate her husband. 

Mr. Williams: Regardless of whether or not she learned 
it from him. 

The Court: W r e will try it again: 

Mrs. Richardson, there are virtually three things 
S46 that are involved. First of all, there is the question 

of the house in which you live as the wife of Mr. 

* 

Richardson, your husband. Now, since it is under his con¬ 
trol, dominion, and the rest, things that occur within that 
house that might tend to incriminate your husband is some¬ 
thing that you as his wife have a right to claim the grounds 
of privilege on; you cannot be compelled to testify and dis¬ 
close those things within that house. 

Now, number two: If in your conversation with your 
husband—by way of illustration, as the patient talks with 
his physician, as the one confessing talks with the priest, 
as a client talks with a lawyer—if in those conversations, 
no matter where they happen, things occur which would 



tend to incriminate your husband, you may again claim 
that privilege. 

Now, third, beyond that, things that tend to incriminate 
him, whether it be in the house, outside the house, or even 
what he said, but, rather, what he did, again, you may claim 
the privilege of refusing to testify against your husband. 

Mr. O’Connell: Would Your Honor explain to the wit¬ 
ness that, claiming the privilege, she may say to the prose¬ 
cutor, “I refuse to answer that question”? 

The Court: Well, we will understand, since she is a lay 
person, it embraces the full answer, “I refuse to answer on 
the grounds of privilege.” So that if the expression is 
used, “I refuse to answer,” it embraces the privilege 
847 question. Are we all clear, gentlemen? 

Q. (By Mr. Fihelly) During the period from 1944 to 
1950, what was the opening dinner hour at the Tea Toper? 
A. Between what dates? 

Q. ’44 and 1950. A. Five o’clock—four-thirty to five 
o’clock. We opened between those hours. 

Q. During that period have you ever seen any of the 
defendants present at the Tea Toper for dinner? A. For 
dinner? The defendant- 

Mr. O’Connell: Object to that. Mr. Fihelly said in his 
opening statement that the Tea Toper Tavern was definitely 
out of the picture, that there was nothing in it connected 
with this case. 

The Court: I am going to overrule you on that. We have 
had a bench conference on it. You may proceed. 

Mr. Fihelly: Will you read the question. 

(The last question and answer were read by the reporter.) 

The Witness: The defendants—well, where are they? I 
think they have all been to dinner. 
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S48 The Court: I will sustain your objection. What 
ones among the defendants have you seen there at 
dinner? 

The Witness: What ones among the defendants? I think 
I have seen everybody, everybody that’s there has been to 
my place to dinner. 

The Court: From the distance you sit in the witness 
chair, can you see the parties that are called defendants? 

The Witness: Yes, I imagine I can. Well, I know them 
all. 

The Court: If you can’t, you may go down and stand in 
front. 

The Witness: I don’t need to. 

The Court: Suppose you pick them out. 

The Witness: I carry a three hundred to four hundred 
dollar dinner business. 

The Court: That’s all right, just pick out the ones you 
say you know. 

The Witness: That I don’t know? 

849 The Court: Do know. 

The Witness: Mr. Pumphrey has been to dinner, 
Mrs. Brady, Mrs. Nelson, Bertha, Billy, Mrs. Hutchinson, 
and Shirley—let’s see—Shirley, Bob, and Mrs. Nowland, 
Mr. Nowland, Mrs. Nowland, Shirley, and I think Mrs.— 
I forget the names; I can’t get the names all—and Jim’s 
been to dinner, Jim Lowry. Mr. Bullock has been in my 
house one time that I remember, and Mr. Kirby has been 
to dinner there. I imagine they have all been to dinner. 

Q. (By Mr. Fihelly) Did you see any of the defendants 
at any time together in the Tea Toper Tavern? A. Oh, 
yes, they have been in parties together to have dinner at 
parties. I have served them dinners together. 

Q. And 'which ones have you served together, as you 
recall it, and fixing the time, if you can, as best you can? 
A. Well, on Christmas they would treat, they 'would all 
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come and have their dinner at the Tavern—that is, Mr. and 
Mrs. Nowland, and Oh, my goodness, I can’t name the girls; 
I don’t know the names, for one thing, of all of them, that 
came to the party; they would come in to parties. 

Q. Would you name those defendants whom you do know 
who came to any of the Christmas dinners and parties? 
A. Well, Mr. and Mrs. Nowland. I don’t think Bertha and 
Buddy were—but Mrs. Hutchinson, and Shirley, and 

850 —i don’t know—Jim’s been to a Christmas party, 
and Mr. Kirby has been to a Christmas party. 

Q. Were any of the Nelsons at any of the Christmas 
parties? A. Well, not lately, not in the last years they 
weren’t. 

Q. What was the last time prior to the last year that any 
of them were at a Christmas party? A. I couldn’t tell you 
any dates at all, I really couldn’t. 

Q. Were there any of the Christmas parties within the 
last three or four years that any of the Nelsons were at? 
A. No. 

Q. At how many Christmas parties were either of the 
Nelsons? A. I couldn’t tell you. I haven’t the slightest 
idea. 

Q. Did you see any of the defendants on any occasion 
parked outside of the Richardson home? A. No, I didn’t. 

Q. Did you see any of them seated in automobiles out¬ 
side? A. No, sir, I didn’t. 

Q. Between the Tea Toper and the Richardson home? 
A. I did not. 

Q. On any occasion did you see any of the defendants 
leaving at night after the work was done? 

#**#****•• 

851 Q. (By Mr. Fihellv) Did you see the defendant, 
particularly the defendant Nowland, at any time 

going home? A. Yes, I have. 

Q. And who, if anyone, went with him? A. His wife. 
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Q. And who, if anyone, else? A. Well, I never particu¬ 
larly looked to see who was with him? 

Q. Was there anyone else with him other than his wife? 
A. There may have been someone with him, I don’t know. 
I wouldn’t say for sure who was with him. 

Q. Whose car did he use in leaving, if he did go in an 
automobile? A. His own. 

Q. After he left, did you see any other automobile follow 
him? A. Yes, I did. 

Q. And whose automobile was that? A. Mr. Lowry’s. 

Q. And how often did you see that happen? A. Well, 
mostly every day when I looked, when I could see 

852 it, but I wasn’t there every day to see it. 

Q. Who, if anyone, was in the automobile with 
Mr. Lowry? A. I never saw anyone in the car with him. 

Q. Did you ever see a robbery take place near the Tea 
Topper Tavern between the years 1944 and ’50? 

Mr. O’Connell: Object to that. 

The Court: I will overrule it. 

Mr. O'Connell: No showing of it being an overt act in 
connection with any combination. 

The Court: The question may be answered yes or no. 
The Witness: Well, I couldn’t truthfully say the date, 
but I did see a robbery. They called it a robbery. 1 saw 
two men. I didn’t know what they did. 

Q. (By Mr. Fihelly) Just what did you see happen? 
What time of the day was it, roughly ? A. I imagine it was 
around five o’clock, and there was snow and ice on the 
ground. 

*••••*•*•• 

853 1 Q. (By Mr. Fihelly) Just what you saw, Madame, 

with respect to this occurrence. A. T was going to 
tell you there was snow and ice on the ground, and Mr. 
Nowland had pulled his car in the driveway. The rear of 
the car, the trunk, was almost to the road on the edge of the 
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road, and I was wondering, what made me look, I went 
out on the porch to look and see if he could pull out of the 
driveway, whether he would be able to get out on account 
of the ice and snow. When I did, I saw two men standing 
there. I didn’t see a gun. I didn’t see one thing. I saw 
two men standing by Mr. Nowland at the back of the car, 
and then I saw Mr. Nowland and Mrs. Nowland walk back 
down the driveway, and I went around back and I said, 
4 ‘What’s the matter? What happened?” And he just said, 
“Well, we’ve been robbed.” 

Q. Were any of the girls down there at that time, 

854 if you know? A. There was someone else with him, 
but I couldn’t say who they were. 

Q. At any of the Christmas parties did you see any of 
the male defendants present at the Tea Toper? 

Mr. Ford: Object as having already been answered. 

The Witness: Yes. 

The Court: If it is repetition only, I will overrule it and 
you may answer. 

The Witness: I saw Mr. Lowry and Mr. Kirby. 

Q. (By Mr. Fihelly) Between the years 1944 and ’50, 
did you play the numbers at or near any place where your 
restaurant was located? A. Did I do what? 

Q. Did you play the numbers any place near where your 
restaurant was located? A. Well, I don’t know where I 
played them. I had been out in the yard. 

Q. Did you play them in the yard? A. Well, once in a 
while I may play a number. 

Q. Who did you play with? A. Mr. Nowland. 

Q. Who else did you play with, if anyone? A. I didn't 
play with anyone. 

Q. How often did you play with Mr. Nowland? 

855 A. Oh, once in a while, maybe once a week. 

Q. During the time that you had played the num¬ 
bers with Mr. Nowland, how frequently would you see him? 





412 


A. Well, I wasn’t home so much. I have been away a lot. 

Q. How often—a week, or a month, or whatever it was? 
A. I guess it would be about once a week I’d probably see 
him. 

Q. Did you see any of the other defendants during that 
particular time? A. No, I wouldn’t. 

Q. Have you ever had any conversation with Mr. Robert 
Nowland as to any other place that he had worked or done 
anything in connection with the numbers business? A. No, 
I haven’t. 

• •••••••«• 

863 WILLIAM B. FRANCIS, 

called as a witness by counsel for the United States, 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Fihelly) Mr. Francis, will you state your full 
name and address for the record. A. William B. Francis, 
202 Hancock Avenue, Tacoma Park, Maryland. 

Q. What is your business or occupation, sir? A. I do 
accounting and tax work. I am also a broker. 

Q. How long have you been in the accounting work? 
A. About fifteen years. 

Q. State whether or not you are related by marriage to 
anv of the defendants in this case. A. Mr. and Mrs. 
Nowland are my brother and sister-in-law. 

Q. In other words, you married Mrs. Nowland’s sister? 
A. My wife and Mrs. Nowland are sisters, that’s right. 

Q. Did there come a time when you did some accounting 
work for a concern known as Nowland Associates? 

Mr. O’Connell: Object to that and ask for a bench 

864 conference. 

The Court: Very well. 

(At the bench:) 

Mr. O’Connell: We want to register an objection to this. 


It is all based on records which we maintain the Government 
obtained first of all by fraud. I believe Your Honor has 
read the paragraph in the stenographic record of the Sen¬ 
ate Interstate Crime Investigating Committee, where Sen¬ 
ator Hunt and Senator Kefauver each in turn told Nelson 
to go and get his records. First of all, they were referring 
to a red book which has never been produced. 

Mr. Fihelly: Mr. O’Connell, to save time may I make a 
statement? 

Mr. O’Connell: Yes. 

Mr. Fihelly: That is not the line of inquiry at all. 
We are asking nothing about the Nelson records. 

Mr. O’Connell: But the information upon which the prose¬ 
cution will base its questioning we maintain was based on 
what they obtained from the Nelson records, wdiich we main¬ 
tain at this time, and have, since the case started, were 
obtained by fraud, that they had no right to use them, that 
when they told Nelson that these records vrould be returned 
to him just as soon as possible so as not to cause any incon¬ 
venience, they were bound by that promise. 

Secondly, that the purpose of the Senate Crime Investi¬ 
gating Committee was to investigate certain condi- 
865 tions for the purpose of recommending legislation, 
and not for the purpose of entrapping any witness 
into doing anything to put himself in jail. 

They obtained the records by trickery in the manner in 
which they have used them, and I say they were bound by 
the wmrds in the promise they gave them that the records 
would be returned as soon as possible so as not to cause 
them any inconvenience, and that they were given them in 
the purpose of helping them in their investigation of the 
conditions for the purpose of recommending legislation. 

Mr. Fihelly: As I stated to Your Honor, there will not be 
questioning directly or indirectly about the Nelson records. 
The proffer of proof is that this man worked from the years 
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’44 to ’49 as an accountant for Xowland Associates, that he 
obtained certain information from Mr. and Mrs. Xowland, 
made out their tax returns, made out the state unemploy¬ 
ment forms. 

We will show in addition to that, that while doing that 
work, on at least two occasions he met Mr. Xelson and Mrs. 
Nelson. 

We will also show that a man named Donald Post, who 
has testified here, and two or three other people who were 
on the Xowland payroll, including Blight Lee, were sent 
to him by Mr. and Mrs. Xowland, to have him perform the 
same tax work or accounting work for them. 

The Court: I don’t see anything there that bears 
on the records. 

866 Mr. O’Connell: The source of information as to 
all of these records were contained in that box. Is 
that true? Are there copies of the returns which were made 
by Mr. Francis in the box of records that were turned over 
to the District Attorney’s office by the Senate Crime Investi¬ 
gating Committee? 

Mr. Fihelly: That I don’t know, because we are intro¬ 
ducing no records through this witness. 

Mr. O’Connell: You are introducing the information 
through this witness that is in those records. 

Mr. Fihelly: The information that this witness will speak 
about is in the records of the Xowland Associates that are 
impounded by the Clerk of this Court, so we couldn’t have 
access to them. 

Mr. O’Connell: We don’t know what is impounded by the 
Court. At least you are not supposed to. They were sealed 
with scotch tape at the time they were turned over to the 
Clerk. 

Mr. Williams: Your Honor, if this man is going to be 
asked to divulge information that he got as a result of his 
making out the income tax returns for these people, as I 


understood Mr. Fihelly so to say—I couldn't hear him very 
well—x think it would be clearly inadmissible and incom¬ 
petent evidence, because it wouldn't be any more admissible 
than the tax return itself, which is privileged, unless the 
waiver is granted. 

The Court: I am going to excuse the jury, and we 

867 will proceed with this testimony here. You make 
your objection. If it becomes a matter of whether the 

records are involved, and how they were received, I will 
go into it, and we will have the benefit of the testimony and 
the ruling out of the presence of the jury. 

(Counsel having resumed their places at the trial table:) 

The Court: Ladies and gentlemen of the jury, a question 
of law having arisen, I am going to excuse you to retire 
to your jury room, and you will be called back later. 

(The jury retired from the courtroom at 10:12 a.m.) 

The Court: The jury having retired, you may proceed, 
Mr. Fihelly. 

Q. (By Mr. Fihelly) Did there come a time when you 
did some work for a concern known as Robert L. Rowland 
Associates? A. Yes, sir. 

Q. And approximately when was that, sir? A. From 
about '44 to '49. 

Q. Who asked you to do the work? A. Mr. Rowland. 

Q. And just what work did you do in that connection, 
from that time on? A. I prepared all income, state taxes, 
and payroll taxes. 

Q. From whom did you get any information to do 

868 such work and to make such return, sir? A. From 
Mr. and Mrs. Rowland. 

Q. And what information did they give you with respect 
to preparing those returns? A. Which ones? 

Q. Well, take the first one. What information did you 
get with respect to the business that the Association were 
in that enabled you to make the various returns for the 
first year? 
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Mr. O’Connell: Might I suggest that the witness be 
asked about information with respect to the income tax 
or the withholding lax, because it is our contention that 
income tax returns and the information in them is privi¬ 
leged to the taxpayer. If he is bringing out information 
contained therein, if this gentleman helped prepare the 
income tax, that information is privileged and can only be 
released by the taxpayer himself. 

The Court: I expect to hear you on that matter if it is 
germane, and as well, whether records were put into the 
deposit of certain ones under certain conditions, or how 
they arrived at it. That is one reason I excused the jury. 

Mr. Fihelly: Will you read the question, Mr. Reporter. 

(The pending question was read.) 

The Witness: For the preparation of the income tax 
returns I received a looseleaf book. On the first 
S69 page were contained one figure divided four ways. 

On the payroll taxes I received a regular payroll 
book with the list of the employees. 

Q. (By Mr. Fihelly) And who did you receive that from 
for the first year? A. I don’t recall having received it from 
anvone at anv time. It was sent either to my office or to 
my home. 

Q. By whom, if you know? A. I don’t know. 

Q. Did you ever learn how it got to your office? A. Well, 
it didn’t matter to me. 

Q. Did you have any conversation with anyone with 
respect to those records before they got to your office? 
A. No. 

Q. Did you have any conversation with anyone with 
respect to the records after they got to your office? A. When 
I returned them. 

Q. And who did you return them to? A. To Mr. and Mrs. 
Nowland. 
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Q. What, if any, conversation did you have at that time ? 
A. Not much more than have the returns signed. 

Q. You say that there was a split four ways? A. Yes, 
sir. 

Q. Who, if anyone, did you talk to about that? A. I 
beg your pardon? 

870 Q. Who did you talk to about the split four ways? 
A. I didn’t talk to anyone about it. 

Q. Well, what, if anything, did you do about it? A. I 
prepared the return. 

Q. What were you told to do with respect to the split 
four ways? A. I wasn’t told to do anything. I knew what 
to do. 

Q. How did you know what to do? A. I prepared the 
return. In other words, the return contained partners’ 
shares. That’s part of the form. I inserted those four 
names as partners’ shares. 

Q. Who gave you the four names? A. The full names? 

Q. The four names. A. They were on the sheet. 

Q. And what four names were on the sheet? A. Rob¬ 
ert— 

Mr. O’Connell: Object to this. He is going into the 
substance. Our objection goes to the admissibility of all of 
this. 

The Court: I think this part appears to be relevant and 
proper and competent. We haven’t gone into the question 
of what it actually contains other than who heads up the 
sheets. The question is, who the partners are. 

Mr. O’Connell: Why couldn’t we be permitted to 

871 examine the witness preliminarily before the sub¬ 
stance? 

The Court: I want to get the basis first of what records, 
or the broad outline. It is the same as a motion to suppress. 
I want to get the broad outline of what the information is 
going to be. Then I expect to turn it over to you gentle- 
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men for cross examination and evidence that you want to 
adduce. 

Q. (By Mr. Fihelly) What were the names of the four 
partners? A. Robert L. Nowland, Mary C. Nowland, 
Charles E. Nelson, and Virginia M. Nelson. 

Q.i Do you recall any f the other names that were on 
the list shown you, or furnished you? A. Not to prepare 
the income tax return, there were no other names. 

Q. Did you learn from Mr. and Mrs. Nowland what busi¬ 
ness Nowland Associates were in? A. No, sir. 

Q. Did you ever learn from them what business they 
were in? A. No, sir. 

Q. What other information or data were you given by 
anyone in connection with the Nowland Associates’ work 
that you did during the first year? 

The Court: Your questions now relate solely to the year 
1944? 

872 Air. Fihelly: 1944, Your Honor, yes. 

The Witness: I don’t understand. You mean what 
information did I receive from other than those four? 

Q. (By Air. Fihelly) Did you do anything other than 
what you have just told us in the first year, and if so, what 
information did you receive? A. No, I received no infor¬ 
mation from anyone except Mr. and Airs. Nowland. 

Q. Have you covered everything that you did for the 
Nowland Associates the first year? A. That I what? 

Q. Have you told us everything that you did in the way 
of work for- A. For income taxes. 

Q.,-for the Nowland Associates the first year? A. Yes, 

sir, for income taxes. 

Air. Fihelly: I may say that Air. Francis has informed 
me he is a little bit hard of hearing, so I am trying to keep 
my voice up, and I know he is trying to do his best. 

The Court: May I ask, when you speak of income taxes, is 
that solely Federal income taxes? 
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The Witness: Federal and state. 

The Court: And what state do you refer to? 

The Witness: Maryland. 

873 Q. (By Mr. Fihelly) During the first year did you 
learn where the Nowland Associates offices were? 

A. No, sir. 

Q. Did you ever make any inquiry as to where they were 
located? A. No, sir. 

Q. During this particular time, and up to the time you 
had done this work in the first year, had you met any of 
the other defendants in this case? A. The first year, did 
you say? 

Q. Yes. A. I don’t believe so. 

Q. Now, what hapened the second year, 1945? A. The 
same thing occurred as far as taxes were concerned. 

Q. During the second year had you met, or did you meet 
any of the other defendants in this case? A. Yes, I pre¬ 
pared individual returns for Mr. Blight Lee, and I believe, 
Donald Post. 

Q. Do you know whether or not their names were on any 
sheets furnished you by Mr. and Mrs. Nowland? A. Yes, 
sir, they were contained on a sheet which gave the total 
for the year, and on which I prepared 1099 information 
reports. 

874 Q. That is on Nowland Associates? A. Yes, sir. 
Q. Who, if anyone, sent Blight Lee and Don Post to 

do this particular work, if you know, sir? A. Well, I don’t 
know. 

Q. Didn’t you tell me, sir, that Mr. and Mrs. Nowland 

sent them to vou? A. No. I don’t know that thev did. 

» * 

I have reason to believe that they did. 

Q. When was the first time at all that you met Charles 
E. Nelson in this case? A. I believe it was in 1944. 

Q. That’s why I asked that original question, and I 
wasn’t sure of the year, Mr. Francis. Will you state to His 
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Honor just how it was that you did meet him? A. Well, 
Mr. Nowland was going over there, and asked me to come 
to his home. I did. 

Q. Where was his home? A. In Seat Pleasant, Mary¬ 
land. 

Q. And who, if anyone, went along? Was it just you 
and Mr. Nowland, or anyone else? A. Just myself and 
Mr. Nowland. 

Q. When you got to the Nelson home, who if anyone was 
present? A. Mrs. Nelson, and a gentleman I believe was 
his trainer. 

875 Q. Was that a Mr. Brady, do you know? A. I am 
not sure of the name, but I believe it was. He was 

dressed like one. 

Q. What was the purpose of going to the Nelson home 
on this occasion? A. Just a social visit. 

Q. Was it not in connection with the work that you were 
doing for Nowland Associates? A. No, sir. 

• «•••••••• 

Q. That is what I understood, sir, that is why I asked 
the question, Mr. Francis. When, if at all, did you again 
meet Mr. Nelson? A. I am not sure, but it was two or three 
years later. I made the second visit to his home. 

Q. You stated that from ’44 to ’49 you did this general 
work? A. I’d say through ’49. 

876 Q. Through ’49, yes, and in what year was it you 

sav vou had the second visit to the Nelson home? A. It was 
* * 

two or three years later—probably ’46. 

Q. Will you give us the circumstances of that visit, who 
went along, and just what was said or done? A. Well, I’d 
like to go back to that year. The best evidence I can give 
of the time was at the time Mr. Sam Ford was examining 
the Association return. He had asked that Mr. Nowland 
submit a statement of net worth to try to reconcile the 
income over the years. While we were out there, Mr. 
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Nelson made suggestions to Mr. Nowland as to how this 
statement should be prepared. 

Q. Who else was at the Nelson home in addition to Mr. 
Nelson, if anyone? A. There was a gentleman there, I am 
not sure of the name, I think it was Mr. Huey. 

Q. Did there come a time toward the end of your work, 
which you say was through ’49, when you had a conversa¬ 
tion with either Mr. or Mrs. Nowland with respect to the 
Nowland Associates business? A. Well, yes, there would 
be at the time the final return was prepared. 

877 Q. Did you have any conversation in which the 
name of Mr. Nelson was mentioned? A. Yes. 

Q. Can you fix the time of that, sir? A. No, I can't, 
definitely. 

Q. Do you know what year it was, Mr. Francis? A. They 
were on a fiscal year, which would mean that it was part 
of ’49 and part of ’50. However, ending in ’50, those forms 
would not be ready; therefore, we used a ’49, and I believe— 
I am sure it was a ’49 return. Therefore, it could have been 
up to September 30 of 1950. 

Q. What was the conversation that took place in that 
general connection? A. The losses sustained in the 
business. 

Q. What was said? Who did the talking, and what was 
said? A. I suppose we all did the talking. 

Q. Who do you mean by “we”? A. Mr. and Mrs. 
Nowland and myself. 

Q. Where did the conversation take place? A. In their 
home. 

Q. In Alexandria, Virginia? A. Yes, sir. 

Q. Just what was said by any of the parties that 

878 you have mentioned with respect to this general 
matter? A. Well, we talked of the losses and the 

possibility of carrying them back to the previous year to 
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reduction of tax liability to the individuals. Mrs. Nowland 
also mentioned that because of these losses they had asked 
Mr. Nelson for assistance, and he had refused. 

Q. Did any of the Federal officers at any time in going 
over returns ask you where the headquarters of the Nowland 
Associates was? A. Yes. 

Q. Which one of them was that, if you recall? A. Well, 
I could remember two. I am sure they all did. 

Q. Did you tell them where it was, or did you know? 
A. No, I did not know. 

Q. Had you been given any instructions by either of the 
Nowlands with respect to that particular matter? A. No, 
sir. 

Q. Had they told you anything with respect to their 
headquarters and not wanting information to be given 
out about it? A. No, sir. 

Q. Do you recall what particular fee you charged Now¬ 
land Associates for this work? A. Yes, sir, $300 a year. 

Q. And what generally was your fee for Post and 

879 Blight Lee, if you recall? A. Ten or fifteen dollars. 

• ••••••••• 

The Court: The individual persons paid from their own 
funds ? 

The Witness: Yes, sir. 

The Court: May I ask you, while I am asking this line 
of questions, did this procedure of making partnership 
returns by you continue up until September 30, 1950? 
The Witness: Yes, sir, I am pretty sure that’s the day. 
Mr. Fihelly: I just have one other question. 

Q. (By Mr. Fihelly) You told us about Donald 

880 Post and Blight Lee, and their names having been 
on a list which was shown you. Do you recall 

whether there were any other men who came to you at or 
about the same time that Post and Lee did, whose names 
were also on the sheet which was given you by the Nowdand 
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Associates? A. Well, Mr. Nowland’s name was on there. 

Q. Do you recall any other individual or individuals who 
came to you for tax work at the same time or the general 
time that Post and Lee came to you? A. There was one 

other name on there, but I-it was not associated with 

this w^ork, but it was on that sheet. 

Q. See if it refreshes your recollection, a man named 
Stansbury, and a man named King. A. King? Well, I 
am not sure of that King. 

Q. Stansbury? A. His name was on there. 

Q. Was on that list? A. On that list. 

Q. Did he come to you for tax work ? A. He did, but the 
incomes shown on his return was not from the Nowland 
Associates. 

Q. But his name was on the list? A. His name was there, 
yes. 

Mr. Fihelly: That is all I have. 

The Court: Is that the general trend of the entire 
proffer? 

Mr. Fihelly: his is the entire testimony of this witness. 

The Court: I don’t see anything in the testimony, gentle¬ 
men, that you raised in connection with production of rec¬ 
ords voluntarily on behalf of Mr. Nelson. 

881 Cross Examination 

Q. (By Mr. O’Connell) Mr. Francis, when you were 
first questioned by any of the assistant district attorneys, 
and I refer to Mr. Fihelly, Mr. Wadden, or Mr. Hantman, 
did they have certain records that they referred to in ques¬ 
tioning you? A. Yes, sir. 

Q. And did you discover from them that these records 
were records that thev had obtained from the Senate com- 
mittee? A. Well, sir, I wouldn’t know where they got them. 

Q. What’s that? A. I wouldn’t know where they obtained 
them. 

Q. Did they tell you? A. No. 
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Q. And you didn’t ask them? A. Where they received, 
where they got the records ? 

Q. But they did have certain income tax records? A. Xo. 
Q. And they asked you about these income tax records, 
did they not? A. Xo, not income tax records. 

Q. What kind of records did they have? A. The infor¬ 
mation that I used to prepare the income tax returns, they 
had that record or similar to it. 

882 Q. They had original items, or, rather, they had 
tax payer’s copies of these, did they not? A. Yes—of 

the book, yes, sir. 

Q. And it was a partnership, was it not? A. Well, I don’t 
know that. We usd ea partnership form of return. 

Q. You used a partnership form of return. A. Yes, sir. 
It could have been a joint venture or some other things that 
are considered partnerships. 

Q. Do you know whether or not any of the records which 
Mr. Fihelly or either of his assistants used as a basis for 
questioning you, were records which they had obtained from 
the Internal Revenue Department? A. Xo, sir. 

Q. You don’t know? A. They had none. 

Q. And they never old you? A. They had none, not from 
the Internal Revenue. 

Q. Did they have taxpayer’s copies of those returns? 
A. Xo, sir, I didn’t see them. 

Q. Could you describe to us what kind of papers they 
had which they used as a basis for questioning you ? A. Yes, 
sir, they had the sheet with the men's names, ad- 

883 dresses, and income. 

Q. What sheets? A. Well, it was a list of the—that 
Mr. Fihelly referred to—for preparing 1099 forms. 

Q. Was this a taxpayer’s copy? A. Xo, sir. 

Q. Did I understand you to say it was copies of figures 
which were used by you, or furnished to you, from which 
your were to compute the amount of the return? A. Yes, sir. 
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Q. Arc those figures, or were those figures sent in by you 
to the Internal Revenue Department! A. Yes, sir. 

Q. And you say they were not copies, or originals, rather, 
from the Internal Revenue Department! A. No, sir. 

Q. What did you do with the copies of this information 
that was furnished as a basis from which you were to com¬ 
pute the income tax returns! A. I returned it. 

Q. To whom ? A. Mr. and Mrs. Nowland. 

Q. Do you know how Mr. Fihelly came into possession of 
those copies? A. No, sir. 

Q. You were retained, or your services were retained 
for the purpose of computing the income tax returns, 
weren’t they? A. Yes, sir. 

SS4 Q. Federal, and State of Maryland? A. Yes, sir. 

Q. And you have never been authorized by the tax¬ 
payers whom you represented there to release any informa¬ 
tion with respect to those returns, have you? A. No, sir. 

The Court: Any other questions on voir dire? 

I will hear testimony, if you desire to offer it, as to any 
means by which you say these sheets came into the posses¬ 
sion of the Government on the question of whether they 
were voluntarily given up. 

Mr. O’Connell: Call Mr. Fihelly. 

The Court: Mr. Fihelly? 

Mr. O’Connell: Yes. 

The Court: Do you want the witness in the room? 

Mr. O’Connell: I don’t care whether he is here or not. 
Might be we will want to use him for rebuttal. 

(Thereupon, John W. Fihelly, called as a witness on 
behalf of the defendants, was duly sworn and took the 
witness chair.) 

885 The Court: Do I understand that one of your clients 
is making claim of property in these returns? 

Mr. O’Connell: That is right. 

The Court: I think you had better establish that, first. 

Before you go into testimony that he may have, you had 
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better show that someone with a proprietary interest in 
these documents has had his Constitutional rights invaded. 

Mr. O'Connell: Well, we will stipulate that the testimony 
which the witness has just mentioned, with respect to the 
Nowlands, was furnished to him, that it was furnished to 
him as an income tax man, that it was with respect to their 
income, their Federal income tax returns, and consequently, 
was privileged, and the witness himself has stated that that 
privilege has never been released. 

Witness Fihelly: He spoke generally of Nowland As¬ 
sociates. 

The Court: I assume that your present inquiry is with 
regard to certain sheets on which apparently there appears 
some accounting information. 

Mr. O’Connell: That’s right. 

The Court: Are vou saving in the absence of sworn 
testimony on that, that that is property belonging to a de¬ 
fendant on trial? 

Mr. O’Connell: Oh, yes, I will establish that through Mr. 
Fihelly. 

The Court: I think you better establish it by the person. 
It is a personal invasion. If you have someone who claims 
to own this property, before you go into the manner 
886 by which the Government got it. 

Mr. O’Connell: I might establish it this way, by 
asking Mr. Fihelly, will he stipulate that these are Nelson’s 
records. 

The Court: No, no, I want the proof of it. 

Mr. O’Connell: There has already been a motion. 

The Court: That may be, but the preliminary matter on 
the motion that you now make is that a person’s personal 
property has been invaded unconstitutionally by an unlawful 
search and seizure apparently without due process of law. 
There is nothing that Mr. Fihelly at the moment, I think, 
will aid the Court in on that. It either belongs to X, Y, or 
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Z, and one of them may have a proprietary right sufficient 
to assert the claim. 

Mr. O’Connell: We haven’t established yet; I would like 
to ask Mr. Fihelly whose papers they are, and then exercise 
the privilege. 

The Court: How would a man know, in the absence of 
direct proof? 

Mr. O’Connell: He knows. I think he will admit it. 

The Court: I think what w T e have got to do is proceed in 
a regular fashion. You may call him, to know the circum¬ 
stances under 'which his office got the papers, but we 
887 first have to show that somebody owned the papers. 

Mr. O’Connell: We don’t know what the papers 
are. I haven’t seen them. I want to ask Mr. Fihelly whose 
papers they were; if they were the papers of any of these 
defendants, we will exercise our privilege. It is merely a 
question of identification of the papers. 

The Court: It is more than that, sir, we have to have 
direct proof of some individual ownership in order to estab¬ 
lish an individual invasion of that person’s constitutional 
rights. 

Mr. O’Connell: We can’t go in blind; if he is going to put 
a witness on in the presence of the jury to testify about 
papers, it will be too late after we find out whose papers 

thev were. 

* 

The Court: Here is what we are involved with. l T ou 
understand that a motion of this kind is normally made in 
advance of the trial. It was not made. We are taking the 
time out to establish whether this line of testimony is com¬ 
petent. 

Now, there are two things you have got to establish; one, 
that a person’s constitutional right to privacy and owner¬ 
ship of documents has been invaded, and the thing seized 
by this unlawful invasion are about to be used against him 
or her. The moment you do that, then you may proceed 
with how the Government got them, and the circumstances. 


But we first have to see the unlawful invasion, and 
S8S you haven’t got it. 

Mr. O’Connell: Oh, we know, first of all, that some 
papers relating to some of these defendants are about to be 
used. 

The Court: Don't you plan to call the person who owns 
the papers to the stand to testify to their ownership? 

Mr. O’Connell: We don’t know whether we are going to 
call them or not. We don’t know which of these defendants 
to call at this moment, to object to, because they have no in¬ 
formation what papers he is going to use as a basis for ques¬ 
tioning this witness, so we don’t know what papers were 
shown to the witness, which the witness has testified to. 
He says they were copies of returns. 

Might I call Mrs. Nowland as one of the persons con¬ 
cerned, ask whether or not she has ever released the privi¬ 
lege or authorized Mr. Francis to discuss that? 

The Court: You may do that. Step aside, Mr. Fihellv. 
(Witness Fihellv stepped down.) 

Mr. O’Connell: May Mr. Fihellv be excluded for the mo¬ 
ment ? 

Mr. Fihelly: No, where do you get that idea? 

The Court: He is counsel of record. 

Mr. Fihelly: If you will step out when I ask it, I will 
be glad to exchange courtesies with you. 

Thereupon- 

MARY CHRISTINE NOWLAND, 

889 called as a witness on behalf of the defendants, and 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. O’Connell) State your full name. A. Mary 
Christine Nowland. 

Qi Mrs. Nowland, you heard the testimony of Mr. Francis. 
He is your brther-in-law, is he not? A. He is. 
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Q. With respect to certain income tax records? A. Yes, I 
did. 

Q. From 1944 to 1950 ? A. I did. 

Q. He did obtain certain information from you with re¬ 
spect to the return of yourself and your husband? A. He 
did. 

Q. Did you at any time, or have you at any time, author¬ 
ized Mr. Francis to speak of the confidential information 
which you furnished to him as a basis for these returns? 

A. I have not. 

Mr. Fihelly: Is that all, Mr. O’Connell? 

Mr. O’Connell: That is all. 

Cross Evxamination 

Q. (By Mr. Fihelly) You were a partner in a firm known 
as Nowland Associates, were you not? A. I was. 

890 Q. Who were the other partners? A. My husband, 
Robert Nowland, Mr. Nelson, and Mrs. Nelson. 

Q. That’s Charles E. Nelson? A. Charles E. Nelson and 
Mrs. Nelson. 

Q. How long did that partnership exist? 

The Court: I think that may be outside the scope. 

Mr. O’Connell: I object to it. 

The Court: I sustain the objection. 

Q. (By Mr. Fihelly) State whether or not the records of 
Nowland Associates, Robert L. Nowland Associates, were 
subpoenaed in connection with the Grand Jury investigation 
in this case, and brought in to the Grand Jury by you? 
A. They were brought in by me and sealed in the Court, be¬ 
cause I refused to turn them over. 

Q. And you brought all of the records in at that time? A. I • 
brought all the records I had. 

Q. And you turned those over to the Clerk with your 
attorney and through your attorney to the Clerk of this 
Court? A. That’s what I did with them. If they are gone 
from there, I don’t know anything about it. 
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Q. That is the general data from which you furnished 
information to Mr. Francis, is that right? A. You mean the 
records that I turned over? 

Q. Yes, the records that you brought to the Grand Jury 
and turned over to the Court. A. All the records I had, 
Mr. Fihelly, are over there, locked up. 

891 Q. Aren’t they the records from which you gave 
information to Mr. Francis to do his work? A. Yes, 

they are. 

Mr. Fihelly: That is all. 

Mr. O’Connell: Now I would like to call Mr. ihhellv. 

•* 

(The witness stepped down.) 

Thereupon- 

JOHN W. FIHELLY, 

called as a witness on behalf of the defendants, and 
having been previously duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

Q. (By Mr. O’Connell) Mr. Fihelly, you recall when Mrs. 
Nowland brought these records down that she claimed her 
constitutional privilege and refused to show them to the 
Grand Jury, although she did produce them in response to a 
subpoena, is that correct? A. That is right, sir. 

Q. And it was agreed then and there that the records 
should be placed in escrow, sealed with scotch tape and with 
the seal of the Court, and locked in the vault of the 

892 Clerk of the United States District Court? A. You 
and I made that agreement and carried it out, sir. 

Q. You haven’t seen those records since that time, have 
you? A. Never. I didn’t see them that day, other than the 
bulk she had in her hand and refused to show them. 

Q. As far as you know, that envelope is still sealed, is that 
right? A. That’s right. 

Q. Can you tell us from what source you received the 
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papers that your witness, Mr. Francis, has testified were 
used by you as a basis for questioning him with respect to 
the returns of Mr. and Mrs. Nowland? 

The Court: Let me ask you first, so I am perfectly clear: 
Were any of these papers used in the interrogation a part 
of the parcel sealed up and placed in the Court vault? 

The Witness: None of them. 

Mr. O'Connell: Will you read the question back to the 
witness? 

(The pending question was read by the reporter.) 

Mr. TIantman: I would like to object to that on the ground 
that Mr. O’Connell has as yet not established the invasion 
of any of the defendants’ rights of privacy with respect to 
this document. 

The Court: It is more now of self-incrimination, since 
the witness said that in response to the subpoena she pro¬ 
duced the documents, but they were sealed and the 
893 present trend of testimony is that the package has 
not been broken. 

Mr. O’Connell: Will Your Honor please bear with me, 
and I speak most respectfully; the papers that Mr. Fihellv 
used in quesioning that witness were not the papers sealed 
in that vault. I am asking him now what papers he used as 
a basis for questioning this witness, Mr. Francis, with re¬ 
spect to those, to show whether or not there was an invasion 
of this lady’s right to privacy with respect to her income tax 
returns and those of her husband. 

The Court: The question is this, The Court had an im¬ 
pression that papers produced under the power of subpoena 
where a witness claimed the right against self-incrimination 
had been used afterwards, but that apparently is not the 
case. 

Mr. O’Connell: No, no, we don’t claim that. 

The Court: If that be the case, then there appears not to 
be any invasion of the lady’s constitutional rights. 

Mr. O’Connell: Will Your Honor bear with me until I 
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establish now, the witness Francis, his witness, has testified 
that copies of papers which were used by him, as the infor¬ 
mation basis for making out returns, were in the possession 
of Mr. Fihellv. Mav I ask him where he got them ? 

The Court: Suppose I ask you this. Suppose the in¬ 
vestigation disclosed that investigators went out and they 
prepared reports, sheets, and gave them to the prose- 

894 1 cutor, and with the result of those sheets he inquired 

of this witness. 

Mr. O’Connell: Since they were copies of what he used— 
copies. 

The Court: I don’t think you quite gather the testimony 
of what the witness said. 

Mr. O’Connell: Might I ask the witness this question, 
Your Honor. 

The Court: Wait just a minute. Let’s get the record 
clear. The witness said there were sheets that contained 
the names of employees and the amounts of their salaries, 
or words to that effect. 

Mr. O’Connell: May I ask him, where were those sheets, 
if he obtained them from some other source than the Senate 
committee, or someone who was privileged in the case, or 
whose lips were sealed; then we are out of court on that 
question. I would like to have he witness answer where he 
got that information. 

The Court: Do you understand the purpose of the ques¬ 
tion, Mr. Fihelly? 

The Witness: I think I do. 

Q. (By Mr. O’Connell) What papers did you use in ques¬ 
tioning the witness Francis? A. I first questioned him 
without any papers at all, and got his running story. 

Q. I asked you what papers you used. 

The Court: He said he didn’t use any. Now, your 

895 next question is what? 

Mr. O’Connell: He said he first didn’t use any 


papers. 



Q. (By Mr. O'Connell) Now, afterward, did there come 
a time when you did use papers? A. There did come a time 
when I—he, having described papers to me, and data fur¬ 
nished by Mr. and Mrs. Nowland—that I showed him other 
papers and said, “Do they look anything like these?” 

Q. Where did you get the papers that you showed him and 
said, “Do they look anyhing like these?” That’s what we 
are concerned wnth. A. The United States Attorney’s office 
received those from the Senate subcommittee on August 17, 
and Judge Letts held that we lawfully had them and could 
show them to the Grand Jury. 

Q. Don’t tell us what is in the record, sir. Those are the 
same papers which were turned over to the Senate commit¬ 
tee by Mr. Nelson, is that right? A. That’s right, sir. 

(Discussion off the record) 

The Court: Any further questions of Mr. Fihelly ? 

896 Q. (By Mr. O’Connell) Mr. Fihelly, were all of 
the papers which you used in questioning the witness 
Francis—when you said the papers that you used—did the 
papers that you used looked like these? Those were the 
papers, the ones you had, that were obtained from that 
Senate committee, weren’t they? A. I showed him one, and 
possibly two papers, and they were obtained from the 
Senate committee. 

Q. And the only papers you showed him with figures on 
it with respect to the income tax of the Nowlands were 
obtained from the group of papers which were turned over 
to the United States Attorney’s office by the Senate 
committee? A. I only questioned him so far as I can recall, 
sir, with respect to Nowland Associates, not the Nowlands. 

Mr. O’Connell: Would you read the question back. 

(The last question was read by the reporter.) 

Q. (By Mr. O’Connell) Can you answer that? Those 
papers did come out of that group of papers from the Senate 
committee, didn’t they? A. I only questioned Mr. Francis 
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with respect to Xowland Associates, not the Nowlands, and 
only showed him at any time, and certainly not the first 
time I talked to him, one or possibly two papers referring 
to Nowland Associates, and not the Nowlands. 

Q. Now, the two papers that you showed him, and 

897 the only papers you showed him, were obtained from 
that batch of papers obtained from the Senate com¬ 
mittee, turned over to the Senate committee by Nelson? 
A. That is right, sir. 

Q. And no one on behalf of the Nowlands had author¬ 
ized you to use those papers, had they, or that information, 
to question their tax accountant? A. Judge Letts author¬ 
ized us to use them for any lawful purpose. 

Mr. Ford: May I understand that the witness says that 
Judge Letts, prior to the time he used them, authorized 
him to use them, is that the answer? 

The Court: Question the witness. 

Mr. Ford: All right. 

Q. (By Mr. O’Connell) Did you consult with Judge Letts 
with respect to the constitutional immunity of the Now¬ 
lands? A. Mr. Rover and I argued the point of law before 
Judge Letts, and he signed an order saying that all of those 
papers turned over by Mr. Nelson to the Senate subcom¬ 
mittee and given to our office on the 17th of August, 1951, 
were lawfully in our possession and could all be shown to 
the Grand Jury in the investigation of this case. 

Q. Did he put that in the order? A. That's in the order, 
yes, sir—October 16. 

898 The Court: Was there a motion to suppress in 
this case? 

The Witness: Filed by Mr. Rover—suppress and return 
the property. It was argued and Judge Letts signed that 
order on October 16, stating in effect what I have already 
told you. 

The Court: I think, then, you are wasting the time of 
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the Court. I had the impression that it had not been heard 
preliminarily. 

Mr. O’Connell: This question has never been argued— 
the privilege of the Nowlands from being incriminated by 
their own records. 

The Court: I think there is enough of a hearing on the 
showing now that this is competent evidence and will be 
received. We will take a recess at this time. 

Mr. Ford: Your Honor, I think the record is that the 
question before Judge Letts was regarding records from 
the Senatorial committee, and not others. I just wanted 
it to be clear on that. 

The Court: That is right, but if records were produced 
in a manner that the judge has preliminarily ruled upon, 
that they were properly given to that party, and no inva¬ 
sion, no constitutional rights were invaded, then, accord¬ 
ingly, this Court will not stop in the midst of the trial and 
hear those matters. I had the impression this had not 
been gone into. 

• ##**#*•*• 

900 The Court: Now, gentlemen, and counsel, before 
I bring the jury in, as I stated to you, the matter we 
had up probably is a matter that generally arises before 
the trial of a case, and I am quite certain in my review of 
this case it has not been the subject of a motion to suppress. 
However, I do find, and one of the purposes of taking the 
recess was to make that investigation, that in Criminal 
Case 1441-51, entitled in re Charles E. Nelson, et al., Grand 
Jury No. 1398-51, that there is a record in that case, a 
court order, and I quote: 

“This case having come on to be heard on the 
motion of Charles E. Nelson for the return of property 
and the suppression of evidence, and the Government’s 
affidavits in opposition thereto, oral argument having 
been heard and points and authorities having been con- 
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sidered, the Court finds that the property sought to 
be returned was voluntarily,” and I stress that word, 
“was voluntarily turned over by Charles E. Nelson to 
the Senate Committee to Investigate Organized Crime 
in Interstate Commerce, and that it is now in the law¬ 
ful possession of the United States Attorney for the 
District of Columbia and is available to the Grand 
Jury as evidence. 

“It is accordingly ordered and decreed, this 15th 
day of October, 1951, that the motion for the return of 
property and suppression of evidence be, and the same 
hereby is denied.” 

Signed “F. Dickinson Letts.” 

I am quite sure in my own mind, but if there is any ques¬ 
tion I will be glad to hear testimony on it, that the property 
you are concerning yourselves with here was the property 
of Mr. Nelson, and since Judge Letts has referred to it in 
his order as having been voluntarily turned over by that 
defendant it would constitute a waiver. I am prepared to 
Hold it is the same record Charles E. Nelson produced 
voluntarily, that is all, and that case is res ad judicata here. 

Mr. Ford: May I make this observation? Let me take 
for instance the clients I have who, as of this time, know 
nothing of the violation of the rights he may possess; I 
think under that rule at least in some cases I have read it 
has some limitation, and if at a later time it develops that 
you have knowledge for the first time you may raise it, so 
I am merely making that reservation because at this time 
we have nothing on which to predicate any motion. That 
is what I had in my mind. 

The Court: I appreciate your position, but records thus 
produced, as the Court said, voluntarily, constitute a waiver. 

Very well. 

Mr. O’Connell: May we just get on the record to 
902 protect ourselves for the future, that there has been 


no question of waiver by the Nowlands of any infor¬ 
mation obtained by Mr. Fihelly from any source? 

The Court: If I find as a fact that they are not the same 
records that Mr. Nelson turned over to the Senate Investi¬ 
gating Committee I will hear testimony on it, but I think 
you agree, do you not, that these are records Mr. Nelson 
produced, produced by that defendant? 

Mr. O’Connell: We haven’t agreed to it, but Mr. Fihelly 
said- 

The Court: If there is any dispute— 

Mr. 0 ’Connell: May we show the papers to the client ? 
The Court: If, as Mr. Fihelly said, it came from the 
Senate Committee, I dodn’t think it makes any difference. 
It is part and parcel that Mr. Nelson gave. 

Mr. O’Connell: Under the promise that it would be re¬ 
turned to him as soon as possible. 

Mr. Ford: I know that the Court has held that there was 
a waiver, and it was voluntarily done by Nelson, but let’s 
presume I don’t concede that Nelson had the right to waive 
any of the rights of my client, if it so develops. 

The Court: If it develops, you understand, that if it be 
self-incrimination, or what not, you may do so. 

Very well, call back the jury. 

(Thereupon, the jury was returned to the courtroom:) 

• ####*##*• 

903 WILLIAM B. FRANCIS, 

a witness heretofore called on behalf of the United 
States, being recalled, resumed the stand and testified fur¬ 
ther as follows: 

• ••**•••«• 

Q. (By Mr. Fihelly) Mr. Witness, did there come a time 
when you did some work for a concern known as Robert L. 
Nowland Associates? A. Yes. 
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Q. Can you fix the first year, or the approximate time that 
you did that particular work, or were asked to do it? 
A. About 1944, 1944. 

Q. 1944, and who was it that spoke to you about doing 
that work sir? A. Mr. Nowland. 

Q. Mr. Robert L. Nowland. 

A. Yes. 

Q. And just where was it that he asked you to do 

904 the work? A. It was the night after we left Mr. 
Nelson’s home the first time. Where? 

Q. Now, when was it you went to Mr. Nelson’s home, and 
where was the home located? A. I went to Mr. Nelson’s 
home sometime in 1944. After we left there we stopped at 
a tavern and there Mr. Nowland spoke to me about it, and 
there I agreed to take the work. 

Q. And by Mr. Nelson you refer to whom? A. Sir? 

Q. What Mr. Nelson are you referring to? A. Charles E. 
Q. Where did he live? A. In Seat Pleasant, I believe it 
was called. 

Q. What was the purpose of going to Mr. Nelson’s home 
in 1944? A. Mr. Nowland asked me to go, that it was a 
social visit. 

Q. Did he tell you anything about the man at all? A. I 
don’t think so. 

Q. Who did you see? A. The first time? 

Q. Yes. A. Mr. and Mrs. Nowland and a man they told 
me was this China. 

Q. And what was the conversation there at the 

905 home about? Was it about any business matter? 

A. No, sir. 

Q. Do you recall anything that was said at the Nelson 
home? A. Not in connection with business, no, sir. 

Q. How long did you remain there with Mr. Nowland? 
A. Probably three-quarters of an hour. 



Q. And there was nothing* said about business during the 
three-quarters of an hour? A. No, sir. 

Q. All right, you stopped at a tavern with Mr. Nowland, 
you said, afterward. Where was that located, if you recall? 
A. I believe it was the Tea Toper Tavern. It was some¬ 
where in Seat Pleasant. 

Q. And what was your conversation there ? A. Mr. Now¬ 
land asked me if I would prepare the returns. 

Q. Returns for what? A. Robert Nowland and Asso¬ 
ciates. 

Q. What, if anything, did you tell him? A. Sir? 

Q. What, if anything, did you tell him? A. I told him I 
-would do the work. 

Q. Now, did you receive any information or data from 
anyone in order to prepare the return for 1944? A. From 
Mr. and Mrs. Nowland. 

906 Q. And will you describe to His Honor and the 
members of the jury, just what was given to you, 
what information or data to prepare these returns? A. I 
was given a sheet showing the net profit for the year, which 
was divided into four ways, on the same page. 

Q. And were you given any information about the division 
in the four ways, or any names in connection therewith? 
A. Do you mean what were the names of the four? 

Q. Yes. A. Robert- 

Mr. O’Connell: The same objection we have made before. 

The Court: Yes. 

Q. (By Mr. Fihellv) Name the four. A. Robert L. Now¬ 
land, Mary C. Nowland, Charles E. Nelson, Virginia M. 
Nelson. 

Q. Were you given any information by Mr. Nowland with 
respect to whether Robert L. Nowland and Associates was a 
corporation, a partnership, or what? A. No, sir, I was not 
given that information. 
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Q. And you were just told to split the profits four ways? 
A. Yes, sir. 

Q. Now, what return did you make out for 1944 for 

907 Robert L. Nowland Associates? A. I made out the 
Federal income tax return, State income tax return, 

and during the year the payroll return, Social Security 
returns. 

Q. Now, what if anything happened— 

The Court: May I ask you what State return that was? 
The Witness: Maryland State return. 

The Court: Maryland State return? 

The Witness: Maryland State return. 

Q. (By Mr. Fihelly) Before going on to another ques¬ 
tion, may I ask you this; 

During 1944 did you learn at any time, or had you learned 
prior to or during 1944, what business Nowland and Asso¬ 
ciates were in ? A. No, sir. 

Q. Had you learned prior to or during 1944 where the 
headquarters or place of business was? A. No, sir. 

Q. Did you ever ask either of those questions of the 
Nowlands? A. No, sir. 

Q. Now, with respect to the year 1945, what, if any, in¬ 
formation did you receive in connection with Nowland Asso¬ 
ciates, and just what work did you do in connection 
therewith? A. I did the same work each year as I 

908 did in 1944, with the same information. 

Q. Now, how long did you continue doing this gen¬ 
eral work for Nowland Associates? A. To the best of my 
knowledge it was the fiscal year ending about September, 
1950. 

Q. Will you state whether or not the partnership, or the 
four-way division continued throughout? A. Yes, it did. 

Q. Did you at any other time than you have just testified 
to have occasion to see Mr. and Mrs. Charles E. Nelson? 
A. Well, I made two visits. 
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Q. Toll us about the second one. You have told about 
the first. A. The second visit? 

Q. Tell us about the second. A. It was during the investi¬ 
gation of the return by an Internal agent who asked Mr. 
Nelson to prepare a statement of net worth. 

Mr. 0 ’Connell: Fix the time. 

Q. (By Mr. Fihellv) Just a minute, can you fix the time, 
Mr. Witness? A. No, I can’t. 

Q. What year was it? A. I am confused between the 
date Mr. Ford examined the return and the years he was 
examining. 

909 Mr. Ford: Your Honor, inasmuch as my name has 
been brought in, may it be brought out that I am 

not the same Ford? 

Mr. Fihelly: Sam Ford, there is no question about that. 
Mr. Ford: Not the same guy. 

Q. (By Mr. Fihelly) Can you fix as best you can the 
year of the visit? A. I believe it was in 1949; it could have 
been ’48, either ’48 or ’49, and I believe he was examining 
’46 and ’47, I am not sure. I don’t know what dates they 
were. 

Q. What part of the year, do you know anything about 
that? A. It was in warm weather, either spring or summer. 

Q. Now, will you tell us just how you went to Mr. Nelson, 
who you went with, and where you saw him, if you did see 
him, and what was said? A. I drove out there alone. I met 
Mr. Nowland there afterwards, and present were Mr. Nel¬ 
son, and Mr. Huey, I believe Mrs. Nelson, and Mr. Nelson 
were there, too, but I am not sure. 

Q. And who was Mr. Huey? A. I don't know. He was 
there when I arrived, and I believe he left before I did. 

Q. You don’t know his business or connection? A. I un¬ 
derstood he was an accountant. 

910 Q. All right. State what was said while you were 
there by Mr. Nelson, if anything. A. Mr. Nowland 




442 


had made a statement as to how Mr. Nelson prepared this 
statement of net worth. 

Q. What did he say about that, Mr. Nelson? A. He said 
it would be better to start off four years back and show his 
earnings and net worth, and arrive at a figure that way. 

Q. And how long did you stay at the Nelson home on the 
second visit? A. Possibly an hour. 

Q. Did you have any conversation at any time with the 
Nowlands with respect to Mr. Charles E. Nelson? A. No, 
sir, not that I can recall, no. 

Q. Did you have any conversation with them with respect 
to losses in the business? A. Yes, sir. 

Q. When was the first conversation, fixing the time as 
best you can, sir? A. Well, I think the last time w^as in the 
year ’49, part of ’48 and part of ’49. 

Q. Where did the conversation occur? A. In Mr. Now- 
land’s home. 

Q. In Alexandria? A. Yes, sir. 

911 Q. Who was present? A. Mr. and Mrs. Nowland. 

Q. What was said about that general matter? A. We 
were talking about the possibility of using the last carry¬ 
back in order to reduce the liability for the previous year. 
Mr. Nowland said they had asked Mr. Nelson, and he had 
refused. 

Q. And by Mr. Nelson in any part of your testimony you 
refer to whom? A. Mr. Charles E. Nelson. 

Q. Did you at any time meet a man named Donald Post ? 
A. On one occasion, yes, sir. 

Q. Can you fix the time of that, sir? A. Possibly 1950. 

Q. And did you do any work for him? A. I prepared his 
individual income tax return. 

Q. And who, if anyone, sent you to him, or sent him to 
you, pardon? A. I have reason to believe Mr. Nowland 
may have sent him, otherwise I have no idea of how he could 
have reached me. 
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Q. Had you ever seen his name before? A. Well, yes. 

Q. Where had you seen the name, Donald Post? A. On 
a list of names that was given to me in order to prepare 
’49 forms. 

• ••••••••• 

912 Q. Given to you by whom? A. I presume the Now- 
lands. I had no dealings with anyone else. 

Q. With respect to the general work you did for Now- 
land Associates who, if anyone, paid you for that? A. 
Nowland Associates paid me for that work. 

Q. And what member of the Associates gave you the 
money from year to year? A. I don’t know, sir, it could 
have been Mr. or Mrs. Nowland, or both. 

Q. With respect to Donald Post who, if anyone, paid 
you? A. He paid me himself. 

Q. Do you recall what he said as to the concern he was 
working for? A. Yes, it was right on the form. 

Q. What concern was he working for? 

Mr. O’Connell: I object to that. 

The Witness: Nowland Associates- 

Mr. O'Connell: It is on the form, it is the best evidence. 
Mr. Fihellv: I won’t press it. Your Honor. He said 
he had seen it on another sheet. 

Q. (By Mr. Fihellv) Did you about that time meet 

913 a man named Blight Lee? A. Yes, sir. 

Q. Can you fix the time you met him, sir? A. It 
would be pretty close to the same time I had met Mr. Post. 

Q. Had you ever seen Blight Lee’s name before? A. On 
the sheet I referred to. 

Q. And what work did you do for Blight Lee? A. I 
prepared his individual income tax return. 

Q. And did he pay you personally or the Associates? A. 
He paid me personally. 

Q. Do you recall some time that a man named Stokes- 
bury came to you? A. No. 
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Q. Did you ever do any work for a man named Stokes¬ 
bury? A. Yes, for the year 1950. 

Q. And who sent him to you, if you recall? A. No, I 
don’t recall, I don’t know. 

Q. Who sent Blight Lee to you? A. I don’t know. 

Q. What work did you do for Mr. Dan Stokesbury? 

Mr. O’Connell: I object to that, no connection between 
Stokesbury and the group of people here. We don’t know 
who he is or what he is, or whether he has any connection 
with this alleged conspiracy. 

The Court: I think before that question is asked 

914 there should be a showing as to his connection. 

Mr. Fihelly: I will do that. Withdraw the 

question. 

Q. (By Mr. Fihelly) Had you ever seen the name Stokes¬ 
bury before? A. Yes, on the same list. 

Q. What work did you do for Dan Stokesbury? A. I 
prepared his income tax return. 

Q. And who paid you for that? A. He did. 

Q. Did you ever at any time learn where the Nowland 
Associates offices were located? 

Mr. O’Connell: He has already answered that he didn’t 
know. 

The Court: The answer is no. Do vou want the an- 
swer in or stand on the objection? 

Mr. O’Connell: In. Withdraw the objection. 

Q. (By Mr. Fihelly) You have mentioned you had a 
conversation with Nelson in Alexandria with respect to 
certain losses in the Nowland Associates business. A. Yes, 
sir. 

Q. Did they tell you in detail, or give you any explana¬ 
tion, as to what the losses were, or what had caused them? 
A. No. 

Q. During the years 1944 to ’49, inclusive, while 

915 you were working for Nowland Associates, can you 
give us your best recollection as to the number of 







employees who were listed from year to year? A. Well, 
there were two lists, one was the list that Mr. Post made, 
I should say about ten names on there, and then there was 
the payroll list, that would probably include ten, thirteen 
or fourteen. 

Q. So that you got these two lists each year? A. Well, 
one we got four times a year, the other one one time a year. 
Q. And they listed different names? A. Yes, sir. 

*••••••••• 

916 SAMUEL R. HUEY 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

(By Mr. Fihelly) Mr. Huey, will you keep your voice 

up, please, so that all the jurors here and the defendants 

on the other side of the room can hear you? 

Will vou state vour full name and address? A. Samuel 
•/ • 

R. Huey, 3913 Ingomar Street, Northwest, Washington, 
D. C. 

Q. What is your occupation? A. Public accountant. 

Q. How long have you been in that work? A. Since 1927. 
Q. Did you ever do any work for any concern known as 
the North Beach Amusement Company? A. Yes, sir. 

Q. During the last year particularly, did you, or have 
you done any work for them? A. Yes. sir. 

Q. And just what was the nature of the work you did? 
Mr. O’Connell: Object to that, the North Beach Amuse¬ 
ment Company is not a defendant here, no connection 
whatever. 

917 The Court: I presume this is a preliminary 
question. 

Mr. Fihelly: That’s right. 

Mr. O’Connell: Can we just bring out what the North 
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Beach Amusement Company is, whether it is a corporation? 

Mr. Fihelly: I am going to ask those questions. 

The Court: It is a preliminary question. If it isn’t 
connected the Court will pass on it. 

Q. (By Mr. Fihelly) Did you do any work for the North 
Beach Amusement Company last year? A. Yes, sir. 

Q. What was the nature of the work you did? A. I 
checked the accounts of the company, that is, the receipts 
and the disbursements, and made up an operating state¬ 
ment up to the last period, I think it was sometime about 
September. 

Q. Will you state what kind of legal entity the North 
Beach Amusement Company is, is it a partnership, corpor¬ 
ation, or what? A. It is a Maryland corporation. 

Q. Who are the officers, and who were the officers last 
year of the North Beach Amusement Company? A. 
Charles E. Nelson and Virginia Nelson. 

Q. Do you see them here in the courtroom? A. Yes, sir. 
• ••••••••• 

918 Are there any other officers in the corporation? 

A. There mav be an assistant—I believed to my 
recollection Mr. Nelson is president and she is vice-presi¬ 
dent, I mean secretary and treasurer; I am not sure that 
there is any other officer. 

Q. Who owns the stock in the corporation? 

Mr. O'Connell: I object to that, immaterial, the stock¬ 
holders can’t be brought in in anv such wav; it mav be 
people in California. 

The Court: Let me ask you, it is a closely-held corpora¬ 
tion or does it have any stockholders? 

The Witness: It is a closely-held corporation. 

The Court: Of how many do the stockholders consist? 

The Witness: I believe four. 

The Court: Now, come to the bench and make it germane. 

(Thereupon, counsel approached the Court’s bench, the 
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witness retired from the witness stand and, out of the 
hearing of the jury, the following occurred:) 

Mr. Fihelly: It is our understanding, after talk- 

919 ing to Mr. Huey, that the controlling stockholders 
of the corporation are Mr. and Mrs. Charles E. 

Nelson. 

The Court: The big point I think Mr. O’Connell raises 
is with respect to the connection between the North Beach 
Amusement Company and the fact that there may or may 
not be a connection. 

Mr. Fihelly: The connection is that the Arcade head¬ 
quarters were upstairs in the North Beach Amusement 
Company, and we have Mr. and Mrs. Nelson coming in 
and out of the headquarters. 

The Court: Is there any relevancy as to the identity 
of the other two? 

Mr. Fihelly: That’s right. 

Mr. Ford: Does he mean that the North Beach Amuse¬ 
ment Company, that downstairs there was gambling going 
on, and the Nelsons were stockholders, and that therefore 
puts them in this case? Is that the understanding? 

The Court: No, at one of the places it is alleged that 
they were carrying on the business at the upstairs premises 
of the Arcade, the only officers of which were Charles 
Nelson and Virginia Nelson, controlling, and they were 
the stockholders. 

Mr. Ford: He isn’t going to prove another conspiracy 
between the directors and what was going on downstairs? 

The Court: Are you concerned with what was 

920 going on downstairs? 

Mr. Fihelly: No. 

The Court: But it was what was going on upstairs. 

Mr. O’Connell: May I be heard? 

The Court: Yes. 

Mr. O’Connell: I raise the point, first of all, that they 
had nothing to show, nobody says the North Beach Amuse- 
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ment Company is a legal entity corporation, a person who 
in the eyes of the law is an accomplice; the best evidence 
of whether or not the corporation authorized the use of 
these premises would be to show by the minutes of differ¬ 
ent meetings. They would have to bring the knowledge 
to all the stockholders to show by what means the consent 
was given. The individual action of Charles and Virginia 
Xelson cannot bind this corporation. The corporation was 
the landlord, and they can’t bring in records- 

The Court: I don’t think they contend that the corpora¬ 
tion, a non-existent entity, is a party here. 

Mr. O’Connell: It is an existing entity. 

The Court: As I understand it, they are saying a major¬ 
ity of the stockholders permitted the use of these premises 
to carry on the alleged conspiracy. 

Mr. Fihelly: That’s right. 

Mr. O’Connell: But this is just hearsay. 

The Court: But he isn’t testifying as to knowl- 
921 edge from his client. 

Mr. O’Connell: And the best evidence would be 
the records. 

The Court: I overrule it. 

***••••••• 


922 Q. Would you give us the amount of stock Mr. 

Charles E. Xelson and his wife had last year, 1951? 

Mr. O'Connell: Same objection. 

The Court: Overruled. 

Q. (By Mr. Fihelly) In the North Beach Amusement 
Company? A. I am not sure of the exact number of shares, 
but Mr. Nelson owns a little more than half of the stock, 
and I believe Mrs. Xelson owns about one-sixth of it, to the 
best of my memory. 

Q. Do any of the other defendants own any of that stock? 
I don’t know who they are, but would you just answer 
that question, Mr. Huey? 



The Court: Just the defendants that you see in this case. 
The Witness: Bertha McWilliams owns some of the 
stock. 

Q. (By Mr. Fihelly) How much did she own? A. I 
believe it is one-sixth, to the best of my memory. 

Q. How much was the other party who owned 

923 stock? You said there were four. A. Charles 
Nelson, Jr. 

Q. Now, over what period of years have you done work 
for the North Beach Amusement Company? A. Since 
about 1938, I believe. 

Q. And was that continually from year to year over 
that period up until last year? A. Yes, sir. 

• ••••••••• 

Q. Did you have any conversation at any time, and if 
so, fix the time of the conversation with them with respect 
to employees whose names you could not find as actually 
having worked for the North Beach Amusement Company. 

• •••••*••• 

924 The Witness: I don’t know that I can fix a 
definite date, it has been a considerable length of 

time ago. 

Q. Fix it as best you can. A. I would say within the 
first five years of the time I worked down there. 

Q. Where did that conversation take place? A. In the 
office at the Noth Beach Amusement Company. 

Q. Who was present? A. I don’t know that there was 
anyone present other than Mrs. Nelson, who might have 
been present, or Mr. Nelson, I am not sure. 

Q. Which of them did you talk to about this matter? A. 
I think possibly both of them. 

Q. Then what did you say to either of them with respect 
to this general matter of employees at that time? A. The 
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question came up that there were certain names reported 
on the payroll and tax returns which were made 

925 quarterly, and I suggested that the payment of any 
tax on that list would not be permissible deduction 

on North Beach Amusement Company expenses, and that 
amount would be or should be returned to the North Beach 
Amusement Company, and later it was. 

Q. Why would that not be permissible, if you told them, 
sir? A. Why would it not be permissible? 

Q. iYes, that’s right. A. They were not employees of 
the North Beach Amusement Company. 

Q. How many such employees did you find and talk to 
either Mr. or Mrs. Nelson about? A. I don’t know the 
definite number. I was interested in the amount in dollars 
and cents. 

Q. Well, roughly, how many people was it, if you can 
give us any estimate that way? A. It might have been 
anywhere from four or five to twice that number. 

Q. What was done in that connection after you had this 
conversation with Mr. or Mrs. Nelson? A. There was an 
item in receipts to offset that additional expense, and that 
practice discontinued after, but I don’t know how many 
times, and over what period of time. 

Q. On how many occasions did you find similar 

926 situations? A. Not more than that one continuing 
occasions, but I don’t know whether it lasted through 

one or two quarters, or more than one. 

Q. Was that condition cleared up in any way by either 
of the defendants, Mr. or Mrs. Nelson? A. They claimed 
that they were employees, that they were doing other 
work for them. 

Q. Did they say where the other work was done, or what 
the nature of it was? A. No, sir, they did not. 

Q. What adjustment, if any, vras made on the records 
after you talked to them about this matter? A. As I recall 
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it, there was an item that came in as cash receipts to re¬ 
imburse the amount of the extra expense involved. 

Q. An item came in as cash receipts which would cover 
the amount of these employees’ salary? A. I don’t know 
about the salary, whether that was ever corrected, or not, 
but it came back in as far as the expense was concerned. 
I couldn’t remember with definiteness if it was to offset 
salary. 

Q. During this period you did the work for the North 
Beach Amusement Company, did you know if Mr. Charles 
E. Nelson had any other form of business or occupation? 
A. I understand he did, yes. 

927 Q. Did you ever discuss that with him, sir? A. 
Only to a limited extent. 

Q. And what was that limited extent, and fix the time 
as best you can. A. It would be in that first period of 
time I was down there, he asked me if I would be interested 
in doing any further work, or any other work. 

Mr. O’Connell: Can we have the year? 

Mr. Ford: 1936 he said was the starting point. 

The Witness: ’36 was the starting point; I don’t recall 
whether it was the year after or two or three years; it 
could have been any time, any period. He spoke to me 
about whether I would be interested in taking on any 
more work. 

Q. (By Mr. Fihelly) What, if anything, did you tell him? 
A. I heard through rumors- 

The Court: No, just what did you tell him. 

Q. (By Mr. Fihelly) What did you tell him? A. I told 
him if the business was what I thought it was I wouldn’t. 

Mr. O’Connel: I object to that. 

Mr. Fihelly: That is what he told him. 

Mr. Ford: I object on this ground; suppose he did tell 
him, that doesn’t prove a thing except that he 

928 doesn’t want such an account, and I object to it. 

The Court: I overrule it. He may answer. 
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Mr. O’Connell: I object on the ground of the presump¬ 
tion that is about to come in. He is about to presume 
something. 

The Court: I understand that he stated it in conversa¬ 
tion. 

Q. (By Mr. Fihelly) Give the exact words as best you 
recall them of your conversation with Mr. Nelson when 
he made this offer or suggestion to you. A. I stated 4 ‘If 
the business is what I presume it is I don’t care to take it, 
or don’t want the work.” 

Q. What, if anything, did Mr. Nelson say further at 
that time? A. I don’t think he said anything further. 

Q. Did he tell you anything with respect to the nature 
of the work that he wanted you to do? A. No, sir. 

Q. State whether or not the word “speculation” was 
used at that time. A. I don’t know as it was used at that 
time. I heard him use that word. 

Q. Did he use it in connection with this offer or 
suggestion of the added work? A. That I wouldn’t 
remember. 

• ••••••••• 


Mr. Fihelly: May counsel approach the bench on the 
next phase to be taken up? 

The Court: Yes. 

(Thereupon, counsel approached the Court’s bench and 
out of the hearing of the jury the following occurred:) 

Mr. Fihelly: Your Honor, we have now reached the stage 
of the case where we would be going into the Nelson rec¬ 
ords. We have coming this afternoon a witness, he was 
here yesterday. 

The Court: Who was here? 

Mr. Fihelly: Sergeant Smith of the Maryland State 
Police, he was here yesterday. His boy is quite ill with 
pneumonia but he said he would be back at 1:30. 
930 We would also want to call Mr. Wadden in that 


connection to identify any records. I thought it 
was fair to let Your Honor know we are at that point, and 
if there is any legal argument to be made by the defense, 
this is the time to make it. 

Mr. Ford: Of course, we would have to know what they 
are. I haven’t been here all the time, but this is the first 
time I have heard Mr. Wadden would be a witness. 

Mr. Allder: It was stated earlier, which would be for 
the purpose of showing that he got them from Smith. 

Mr. Ford: I want to see the records. 

Mr. O’Connell: May we have a list of them? 

The Court: I think I can only rule on them as they come 
in. 

Mr. Ford: Are these witnesses in the- 

Mr. Fihelly: No, it is in Judge Letts’ ruling. 

Mr. O’Connell: Under duress. 

Mr. Ford: Does the name of any of my clients appear? 

Mr. Fihelly: No. 

Mr. Ford: Suppose somebody takes records and gives 
them to the Committee, couldn’t we have them? 

The Court: Now, Mr. Fihelly, in the interest of time, 
would you want to put Mr. Wadden on or call Sergeant 
Smith first? I don’t mind taking a recess now. 

Mr. Fihelly: I think it would be better to have 
931 the Sergeant. 

• ••••••••• 

933 THOMAS BENT SMITH, 

called as a witness by counsel for the United States 
and being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

Q. (By Mr. Fihelly) Sergeant, will you keep your voice 
up so both ends of this courtroom can hear you? 

Will you state your full name and address for the rec- 
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ord, please? A. Thomas Bent Smith, Old Philadelphia 
Road, Whitemarsh, Maryland. 

Q. And you are a member of the Maryland State Police, 
are you not? A. Yes, sir. 

Q. And what particular work have you been assigned 
to during the last year, or in the past, with the Maryland 
State Police? A. General detective and investigative work. 

Q. How long have you been on the Maryland State Police 
Department? A. Since 1940. 

934 Q. Was there a time in 1951 when you received 
i a special assignment with the Senate Subcommittee 
investigating interstate crime? A. Yes, sir. 

Q. In connection with that particular assignment, state 
whether or not on August 9, 1951 you received certain 
documents from Charles E. Nelson, the defendant in this 
case. A. I did, sir. 

Q. Calling your attention to a later date, Friday, August 
17, of 1951, did vou have occasion to have those documents 
in your possession and give them to someone in the United 
States Attorney’s office, an Assistant in that office, in this 
city? A. I did, sir. 

Q. Can you fix the time and the place and who was 
present? A. It was in Washington, D. C. in the hearing 
room in which the hearings of this subcommittee were 
being conducted. At the direction of Senator O’Conor, I 
turned those records over to Mr. Tom Wadden of your 
office. 

Ql The Mr. Wadden who is at the trial table here in this 
case? A. Yes, sir. 

Q. And what position, if any, did Mr. O’Conor hold on 
that Senate Crime Committee at that time? 

• ••••••••• 


935 The Witness: At the time, he was Chairman of 
the Committee. 

Q. (By Mr. Fihelly) Just generally what documents and 
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how can you describe the documents as you turned them 
over to Mr. Wadden at that time and place? 

Mr. O'Connell: I object to the description, if it con¬ 
tains anything with reference to the contents of the 
documents. 

Mr. Fihelly: Not going into the contents. 

The Court: You may answer it. 

The Witness: These documents consisted of one ledger 
book, 1942, and twelve Manila envelopes, all of these which 
I received from Mr. Nelson. 

Q. (By Mr. Fihelly) With respect to the twelve Manila 
envelopes, state whether or not there was anything on the 
outside of any of the twelve Manila envelopes. 
936 A. On eleven of the envelopes there were little white 
stickers which had the date 1940, 1941, 1942, 1943 
on up, and including 1950. 

Q. And were they on there when you received them? 
A. They were on there when we received them. 

Q. And what if anything was on the outside of the 
twelfth envelope? A. There was nothing on the outside 
of the twelfth envelope. 

Q. Who if anyone had control of the documents after 
you received them on August 9, as you have stated? A. 
They were in my control until I turned them over to Mr. 
Wadden, at all times. 

Q. State whether or not there were any alterations of 
any kind, or additions, or subtractions from the documents, 
that is, taking documents out or adding to them, or was 
anything done with any of the documents while you had 
them? A. Those documents were in the same condition 
that we received from Mr. Nelson, as when we turned 
them over to Mr. Wadden. 

Q. Do you recall what if anything Mr. Wadden gave you 
or the Senator at the time the documents were turned over 
to him? A. There was a subpoena duces tecum served 
on the Committee. 


456 


937 Q. Was there anything else which was given to 
the Senator or any member of the Committee in con¬ 
nection with the turning over of the documents? A. There 
was a receipt to the Committee, on the different items which 
were turned over to him. 

Mr. Fihelly: You may question. 

Mr. O’Connell: May we question out of the presence 
of the jury? 

The Court: Yes. The jury may be excused. 

(The jury having left the courtroom:) 

Cross-Examination 

Q. (By Mr. O’Connell) Sergeant Smith, how long have 
you been on the Maryland State Police? A. Since 1940, sir. 

Q. And when were you assigned to the Senate Commit¬ 
tee as an investigator? A. I believe it was June 10, 1951. 

Q. And who appointed you to that? A. I believe the 
request came from Senator 0’Conor’s. 

Q. Was that to the head of the State Police? A. Yes, sir. 

Q. That you be assigned as an investigator, or was it 
merely a request for an investigator? A. It was a request 
that another officer and I be assigned. 

937-a Q. Who was the other officer? A. Detective Ser¬ 
geant Murray Jackson, of the Maryland Police. 

Q. Were you present when Mr. Nelson and one of the 
Senators on this Committee had a discussion about certain 
records? A. I was. 

Q. And do you remember what that discussion was? 

Mr. Fihelly: I object, if the Court please. Counsel ob¬ 
viously is now going into details which were already 
decided by the motion before Judge Letts and by his order 
on it. 

The Court: Yes; I would think so. 

Mr. O’Connell: Will you bear with me, please? We are 
now reaching a question of the privilege, under Section 
34S6 of the United States Code Annotated, which says that 



documents—that is Title 18 of the U.S.C.A.—which says 

that testimony of a witness before a Senate committee or 
* 

any subcommittee duly authorized by joint or concurrent 
resolution may not be used against that person in any 
case except a case of perjury. 

It also provides an exception, which says public rec¬ 
ords are excluded from this privilege. And obviously, by 
stating the specific exception, the general is included in the 
privilege; and therefore we assert and now we want to lay 
the basis for it, to offer to Your Honor for final ruling, so 
that in the event later on it becomes necessary, 
938 another Court can rule upon whether or not this 
Court was justified in its ruling. 

We want to bring out that these are private papers, and 
the circumstances under which they were received. 

I believe it will be conceded by Mr. Fihellv that the ex¬ 
clusion of the private papers under 3486 of Title 18 was 
never urgued and never argued before Judge Letts. 

Mr. Fihellv: If Your Honor please, we offer in evidence 
as the next exhibit the testimony of the witness Charles E. 
Nelson, and the testimony will show that he didn’t stand 
on his constitutional rights; he answered freely. And 
under the May-Garsson case, unless you do say you are 
going to incriminate yourself, and assert your constitu¬ 
tional privilege, that statute does not apply. 

Air. Williams: That is the very thing that is barred 
by the statute, if Your Honor please, the offering of this 
testimony. 

The Court: I think it has been said that you can all sing 
together but you can’t all talk together. 

Mr. O’Connell: Of course any testimony before the Sen¬ 
ate Committee is specifically barred by the statute, other 
than in a perjury case. 

We assert that since these are private papers, and the 
statute does not say that the witness must be forced to 
answer, there is no provision in there, no mention 


.939 about whether or not he testifies voluntarily cr not 
voluntarily. 

And the mention of the decision in the May-Garsson case 
is not applicable, because that concerns two things that 
do not apply here—one, where Congressman May, without 
having been subpoenaed, appeared before the Committee 
voluntarily, at his own request- 

The Court: IIow did these records get before the com¬ 
mittee in the first instance? Were they subpoenaed? 

Mr. O’Connell: These records? 

The Court: The twelve Manila envelopes. 

Mr. O’Connell: I will put that on the record, if you will 
wait until I make just this other point, that the decision 
Mr. Fihelly cites, in the case of Congressman May and 
the Garsson brothers, is not applicable here. 

First, Congressman May asked to be permitted to be 
heard by the Committee. 

Secondly, if you will notice in the Sections 6 and 7 of 
the subheading of the May-Garsson case, they specifically 
note there that the point is raised on appeal; that certain 
records were offered in evidence. 

And the Court of Appeals says, “We have looked, we 
have scanned the record and searched for any place where 
these records were offered in evidence below, and can find 
none.” 

That is in subheading 6 and 7 of the May-Garsson case. 
There is nothing in there that relates to this case. 
940 That was the case of a Congressman voluntarily 
asking a committee to hear him, not the case of a 
man subpoenaed before a committee, a man who appears 
there without a lawyer, and a man who hears a United 
States Senator say to him, “An investigator of the Com¬ 
mittee will go to your home with you, Mr. Nelson. Turn 
your records over to him, and we will return them to you as 
soon as possible, so as not to cause you any inconvenience.” 
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In other words, we have a double complaint as to the 
admission of them. 

Your Honor has already said that the first complaint as 
to our allegation that Nelson was deceived and defrauded 
into producing these papers, because he naturally assumed, 
as we must all take for granted, that a Senate Committee 
only investigates for the purpose of recommending legis¬ 
lation, and that he had a right, as a good American, helping 
them legislate, that he had a right to rely on the Senator’s 
statement that “they will be returned to you as soon as 
possible, so as not to cause you any inconvenience.” 

We say there came into existence a relation of bailor 
and bailee, and that the bailment existed under the con¬ 
ditions I have stated to you; and that the Senate Com¬ 
mittee, having told him they would do just that, they 
were bound to live up to their word of honor. The United 
States Government isn’t supposed to and doesn’t do things 
that way. 

The Court: Let us see if we can get a little order 
941 in the argument as it is being made. 

First, on the question of the production of the 
documents themselves in the face of the finding of Judge 
Letts and his ruling that they were voluntarily produced, 
do you make any contention at this point that this is a 
violation of any constitutional right of the defendant 
Nelson? 

Mr. O’Connell: We do, Your Honor, on what I just stated 
to you. 

The Court: On that, there has been a ruling by Judge 
Letts, to which I have conformed and on that I will still 
conform, where they were produced short of subpoena or 
compulsion, without asserting his constitutional right, the 
voluntary production constitutes a waiver. 

Mr. O’Connell: Does Your Honor base that on the May 
decision? 

The Court: I am basing that on the decision we have 
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in the case by Judge Letts. And as I take it from your 
argument to this moment, you are citing Title 18, Section 
3486, which reads, and I quote: 

“Testimony before Congress—Immunity— 

“No testimony given by a witness before either 
House or before anv committee of either House, or 
before any Joint Committee established by a joint or 
concurrent resolution of the two Houses of Con¬ 
gress, shall be used as evidence in any criminal 
942 proceeding against him in any court, except in 
a prosecution for perjury committed in giving 
such testimony.” 

To paraphrase it, no testimony given by a witness before 
an investigation shall be used against him in a criminal 
proceeding, except where there is a charge of perjury. 

You may be on solid ground on your argument on that 
point. 

Now, one thing that occurs and to which I would like 
counsel to address themselves, is the last line: 

“But an official paper or record produced by him 
is not within the said privilege.’ ’ 

What I would like to hear from you on is with respect, 
first, to the distinction between a paper or a record, since 
they use the disjunctive “or” and not the conjunctive 
“and.” Do they thereby designate two types of records 
and papers? 

By the designation “official” before the “paper”, does 
that limit the paper to that class; or does it mean we have 
not only an official paper but also an official record? 

In other words, does the adjective “official” modify both 
the noun “paper” and “record”? 

Mr. O’Connell: Oh, obviouslv. 

7 v 

The Court: I will hear from both sides. 

Mr. O’Connell: Because it says an official paper or rec¬ 
ord, and it doesn’t say a private record. They are not 
trying to differentiate between papers or records, 
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943 but to explain that that includes both official papers 
and official records, because there are certain papers 

that might not be considered as records. 

The Court: Wouldn’t you have thought that Congress 
would have said that? —“an official paper or an official 
record.” 

Mr. O’Connell: No; that would have been redundant. 
The geniuses that draw these laws up and study them, 
they would naturally not repeat the same word twice in the 
same sentence. “Official paper or record” naturally means 
an official paper or an official record—and if it meant 
“private”, they would have said “private.” 

As studious as they are in drawing these bills up, they 
would have added on to these resolutions and they would 
have said, “but private papers shall not have the privilege.” 

Mr. Williams: Your Honor, the history of this statute 
clearly argues to the force of Mr. O’Connell’s argument. 
If you trace the legislative history of this statute from its 
original passage, it becomes very clear that they meant 
to include private papers or records. 

When this statute was passed, if Your Honor please, way 
back in 1857, it was the intention of the Congress to im¬ 
munize if possible from prosecution anyone who testified 
before a congressional committee, so that they could 

944 facilitate the getting of testimony for the purpose 
of helping legislation. So they passed a statute 

which said your testimony can’t be used against you, nor 
can your records be used against you. 

But at the same time they wanted to safeguard against 
the possibility of having some official of the Government 
go up before a congressional committee with Federal rec¬ 
ords or official papers, producing them, showing his own 
wrongdoing on the face of it, and immunize those Federal 
records from subsequent use in a criminal case against 
the official who had produced them. 

In other words, the whole purpose of the statute, as you 
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can get from a reading of the history behind it, was to 
confer on a man the right to have all of his testimony and 
records safeguarded from use against him at a subsequent 
trial. 

If the Court please, subsequently in the case of Council¬ 
man v. Hitchcock- 

The Court: In 142 U.S. 527. 

Mr. Williams: Yes. In that case the question arose as 
to whether or not this statute was as broad as the Fifth 
Amendment, and the Supreme Court of the United States 
said it was not as broad as the Fifth Amendment, because 
the United States Attorney’s office could take the testi¬ 
mony or could take the records which were produced under 
the mandate of the statute and use leads that they got from 
this testimony, or leads that they got from this rec- 
945 ord, so that the witness was not protected as fully 
under the statute as he would have been had he 
invoked his constitutional right against self-incrimination. 

Accordingly the Supreme Court of the United States 
said this statute is not broad enough to deprive a witness 
of his right to assert the privilege against self-incrimina¬ 
tion, and therefore the whole function of the statute was 
pretty much nullified by Councilman v. Hitchcock. 

But the statute remained on the books. It was re-enacted 
time and time again, until so recently as June 25, 1948, the 
Congress maintaining the same language, saying “Your 
testimony can’t be used against you; but an official paper 
or record mav be.” 

If the Congress had meant that private records could 
be used against the defendant, Congress would have 
changed the language to read this way: 

“But a record or an official paper produced by him 
is not within the said privilege.” 

But no, indeed. It makes “official” modify both nouns. 
It puts “official” before “paper or record.” 

Whereas, if they had not so intended, it would have been 
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a very simple thing for them to transpose it and say— 
4 ‘But a record or an official paper is not within the 
privilege.” 

So that “official” modifies both, if the Court please. 

946 And if you trace the history of the statute, you 
will be driven inevitably to the conclusion that they 

intended that private papers and private records are not 
within the purview of this statute, because they were trying 
to give the witness the same thing that the Constitution 
gave him, and they failed to do it by failing to give him 
immunity from prosecution. 

The Court: I want to hear further argument. But when 
counsel says to the Court that the purpose and the history 
of the statute is clear, I might say to you that one of the 
arduous jobs I had was to hear consolidated motions in 
some twenty cases involving contempts before Congress, 
where the Court itself a year ago, on January 31, 1950, in 
the case of United States v. Julius Emspak, wrote a 
memorandum opinion of some twelve pages. 

It is interesting to try even to trace the history of what 
the meaning of the statute is and what its full purport is, 
and especially as you argue, very ably, that the doctrine 
of Councilman v. Hitchcock seemed to upset the general 
theory and wasn’t as broad as the immunity of the Fifth 
Amendment. 

I will direct both sides of the trial table to the case of 
United States v. Bryan, to the latest utterance I can recall 
in the case—1950—339 U.S. 333, particularly beginning at 
page 335. 

But I will hear further from the defense on this point. 

Mr. Williams: Your Honor, that Bryan case I 

947 think supports our position very well. As a matter 
of fact, Judge Keech, in deciding the Barsky case, 

went into the history of this case, and he supports the 
theory that we are urging to Your Honor this afternoon, 
when he said: 
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“The history shows that this legislation stemmed 
from the need of Congress, not only to obtain volun¬ 
tary testimony, but to be enabled to compel the at¬ 
tendance of witnesses, the giving of testimony, and 
the production of documents pertinent to matters under 
inquiry, without infringement upon the constitutional 
prohibition against requiring a witness to incriminate 
himself. ” 

In other words, when Congress passed the statute, they 
were trying to give the witness something that was as good 
as the Fifth Amendment. And of course we all know and 
it is axiomatic that a witness’ private papers and records 
are within the purview of the Fifth Amendment. 

That was the purpose of the Congress w T hen it passed 
the statute. It wanted to give him something just as broad, 
so that they could say to him when he came up there and 
said, “I am not going to testify,” “You have got to testify, 
because you are now T given an immunity by 859 of the 
Revised Statutes,” which is now 3486. 

The Court: Yes, but that is one of the problems, that 
the language is not clear, and its history is not clear; 
948 and, in fact, there is an amendment offered today, 
I think from the Judiciary Committee, seeking to 
clear it up—that is, the Judiciary Committee on the Senate 
side. 

Mr. Williams: Seeking to clear this statute up? 

The Court: Seeking to make absolutely clear that the 
testimony is immune from any prosecution under all 
conditions. 

Mr. O’Connell: I think we ought to take a litle recess 
until that passes, and that would make it very much easier. 

The Court: But it probably won’t come up within an¬ 
other vear or two. 

* 

I appreciate your argument, Mr. Williams, because I 
have been confronted with it in the Emspak case, and I 
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would like to hear from you just as fully as you would 
like to be heard. 

Mr. Williams: Using this yardstick, when trying to get 
into the mind of the legislature when they passed it, it 
seems to me, had they intended it that way, it would have 
been so simple simply to say 

“But a record or an official paper produced by him 
is not within said privilege.” 

Then it would have been clear that any record produced 
by him was not within the privilege. 

But they didn’t do that. They said “an official paper 
or record.” And nobody will argue that they should have 
said “an official paper or an official record,” because you 
don’t use the same adjective twice when modifying 
949 tw’o nouns, but just the normal, every-day language 
winch our statutes are supposed to contain. 

The Court: Is there further argument on that ? 

Mr. O’Connell: Might I suggest this to Your Honor, the 
very fact that this statute exists, winch says that if you 
do testify, your testimony cannot be used against you 
unless you perjure yourself, and your private papers can¬ 
not be used against you, that is why there is no necessity 
to assert the privilege or refuse to answer so as to gain 
the cloak of immunity. 

The existence of that statute makes it unnecessary for 
a witness to claim it, because he has it by law. 

Mr. Williams: Of course, in the May case, Your Honor, 
as it has been pointed out, the Court of Appeals w~as very 
troubled by this point, because the argument was made in 
the May case, as I recall the decision, number one, they 
argued that this statute, 3486, gave, in conjunction with 
another statute, an immunity from prosecution to the Gars- 
sons and to May, because they testified on the Hill. Well, 
of course, that argument was exploded, because the Court 
said it doesn’t go so far as to give you an immunity. 

The argument was made that they couldn’t use the testi- 
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mony that these people had given on the Hill. And of 
course the Court sustained that position. 

Finally the argument was made that we are mak- 

950 ing here today, that the papers could not be offered 
against the Garssons, or May, and the Court of Ap¬ 
peals was very troubled by that point. But it had an easy 
out, because thev searched the record and said to counsel 
for appellant, “Show us one place in the record here in 
the Court of Appeals where any records have been offered 
against Congressman May which he produced before the 
Senate Investigating Committee 7 ’—and the record was 
barren of a single instance where any of these records had 
been offered against May. 

So the Court of Appeals had the easy out and said, “That 
question isn’t before us.” 

So when the Government says that that case supports 
their position, the wish has got to be father to the thought, 
because, far from supporting it, the indications are that 
the Court of Appeals was sorely troubled by it. 

The Court: I would like to hear you further on the point, 
gentlemen. The first sentence of the statute is not so 
troublesome. It is the last sentence that makes the trouble. 

Is there anything further from the defense? 

(There was a negative response.) 

The Court: Is there anything further from the 
Government? 

Mr. Fihelly: If Your Honor please, of course we are 
not concerned with introducing the testimony of the witness 
Nelson on August 9, 1950. We are concerned with intro¬ 
ducing certain evidence which Judge Letts has 

951 decided and in his order has stated was given up 
voluntarily to the subcommittee; and we got it from 

that committee. 

Mark you the difference. I will show you from the facts 
and conditions adduced from the lips of this witness that 
you don’t have a situation even such as you had in the May 


case, where during the testimony of the witness May docu¬ 
ments were introduced. 

There were no documents introduced in the evidence in 
this case before the subcommittee. Why is that? I will 
show you and the record here bears me out, Your Honor. 

During the questioning of the witness Nelson on August 
9, he was asked generally about his net worth for the year 
1951. 

Now mark you the question and mark you- 

Mr. Williams: Excuse me, Your Honor. But Mr. Fihelly 
is doing now in this criminal case precisely what the 
statute says he cannot do. Although he is not reading the 
testimony, he is purporting to give you a resume of it, and 
that is the very thing that is outlawed by the statute. 

Mr. Fihelly: I will proceed in another way, Mr. Wil¬ 
liams, if you prefer. 

The Court: I always like counsel to get on the point in 
which I am interested. It is clear the testimony given is 
excluded, and the only thing making any trouble for us is 
the last sentence— 

952 4 ‘But an official paper or record produced by 

him is not within the said privilege.” 

What I am concerned about, first, is if a person produces 
something, and does it not under compulsion, not under 
subpoena, and does it, as Judge Letts said, voluntarily, 
if that may not be used against him. 

Mr. Fihelly: That is the very thing I am coming to, Your 
Honor, and I will proceed in a way that will not be objec¬ 
tionable to Mr. Williams, even. 

Mr. Williams: Thank you, Mr. Fihelly. 

Mr. Fihelly: On August 9, after the witness Nelson had 
completed his testimony, an informal conversation took 
place between the Chairman of the Committee, Mr. 
O’Conor, and the witness. He ’was asked if he had any 
document which would show his net 'worth for 1951, and 
he said he did, at his home. 
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He was asked if a member of the Committee’s investiga¬ 
tive staff, if he would turn that particular book over to 
that individual. Tie said he would. 

Now, when Sergeant Smith, who was designated to go 
with him and who did go with him to his house, got there, 
he did not turn that book over to the Committee or over 
to Sergeant Smith. He said it was only looseleaf in form 
and not completed. 

He then gave Sergeant Smith other documents for 
953 other years; and those are the documents which are 
included in the order of Judge Letts. 

So there were no documents given during his testimony, 
and the thing he promised the Committee that he would 
give, he didn’t give. 

So we say, on the facts, we are not even under the 
statute, and all that was given was given voluntarily. 

The Court: That is the onlv thing I am interested in. 

Mr. Williams: The voluntariness, Your Honor? Of 
course, the statute doesn’t say anything about whether 
testimony is given voluntarily or not. It says any testi¬ 
mony given before a congressional committee. So that if 
Mr. Fihelly went up before a congressional committee 
voluntarily and said “I want to tell you my story about 
the NYZ case,” and the Committee said “We haven’t com¬ 
pelled you to come up, Mr. Fihelly,” and he gave testimony 
about the XYZ case, under this statute that testimony could 
never be used against him in a subsequent criminal pro¬ 
ceeding. The same applies with respect to a paper. 

The Court: Except the giving of false testimony. 

Mr. Williams: Of course, in the perjury case, and that 
is outside the scope of this whole discussion. 

Clearly in a perjury case this can be used, and clearly 
in a perjury case the private records can be used. We 
do not have that situation here. 

But the statute is very clear in not saying, it 
954' doesn’t sav anvthing about the testimonv must be 


given under a mandate, under a subpoena, or that 
the records must be produced under a mandate or a 
subpoena. It simply says testimony given or records pro¬ 
duced. And if handing over a dozen volumes to a con¬ 
gressional committee investigator is not producing records 
to a congressional committee, I don’t know what it is. 

And of course the testimony has already gone in, that 
when the United States Attorney’s office started to get 
records, they issued a subpoena duces tecum on the Com¬ 
mittee, the Kefauver Committee, those records having been 
turned over to a congressional committee investigating 
crime. 

The Court: I don’t follow you on your point there. 

Mr. Williams: My point is, if the Court please, that the 
statute says that testimony given or, as we interpret it, 
records produced, may not be used against a witness who 
has testified before a Senate committee. 

The Court: But don’t commingle the two. 

Mr. Williams: All right. 

The Court: We are on good, solid ground and don’t have 
too much trouble with the first; but what we are interested 
in is the last sentence in the section— 

“But an official paper or record produced by him 
is not within the said privilege.” 

Mr. Williams: My point is simply this, stripped 
955 to its essence, that Mr. Nelson, under testimony 
already introduced here, produced records. 

The Court: And don’t lose sight of the fact that it was 
voluntarily done. 

Mr. Williams: But the statute doesn’t say it must be 
involuntary before the records are immunized from being 
used against him. It says produced. It doesn’t say rec¬ 
ords produced under a mandate or a subpoena. It doesn’t 
say records that are involuntarily produced. It says rec¬ 
ords produced, and testimony given. 

Mr. Nelson, whether he produced those records volun- 
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tarily or involuntarily, we sav it makes no difference here. 
He produced them. He was asked to produce them by 
a Senator, and he produced them to a congressional in¬ 
vestigating committee, or its investigator. 

And when the United States Attorney sought to get those 
records, they subpoenaed the Senate Committee to get them. 

The fact is that he produced them. He turned these 
records over. And whether he did so voluntarily or in¬ 
voluntarily I don’t think has any significance under this 
statute, if the Court please. 

Mr. O’Connell: May I suggest this very briefly, if Your 
Honor please? 

According to the position Air. Fihelly takes, the mere 
fact that the testimony is in writing, testimony as 
956-7 to these records—and there can be oral or written 
testimony, such as we have in the cases where you 
take written depositions and interrogatories before trial 
—but had the witness been in the hospital and unable to 
attend, and they wanted to take his testimony under oath, 
had they gone to his hospital room and taken his testi¬ 
mony and it came before the Senate Committee in typed 
form, with an official stenographer putting his seal on it, 
according to Mr. Fihelly that would be within the statute 
and he couldn’t claim immunity. 

Had a deaf mute—now’, this may sound fantastic, but 
the rule must work all the way through or there is no rule 
—had a deaf mute been called in and had questions sub¬ 
mitted to him, in writing or by someone who could speak 
the mute’s language, that mute couldn’t answer in a lan¬ 
guage to be understood by the members of the subcommit¬ 
tee, and w’ould put his answers in writing. 

According to Mr. Fihelly, because it was in writing, it 
would be admissible. These records are testimony just 
as much as the statements of Nelson that came out of 
his mouth. They are testimony as to what his net worth 
was. It w’as written testimony as differing from oral testi- 


mony. But we submit and we vigorously urge that it is 
testimony nevertheless and that it comes within the 
exclusion. 

• #•••••••* 

958 Mr. Williams: Your Honor, during the recess I lo¬ 
cated in the House Report of the 61st Congress the 

answer to one of the problems that has been posed here, 
I think, concerning voluntary and involuntary, and I would 
like to read that to you if I may at this time, reading from 
House Report 266 on Title 18, Section 3486, which was 
at that time, if the Court please, Section 860 of the revised 
statutes: 

‘ 4 This section was enacted apparently for the pur¬ 
pose of enabling the Government to compel the dis¬ 
closure of incriminating testimony on condition that 
the witness disclosing the same would be given 
immunity. 

“In the case of Councilman v. Hitchcock (citing it) 
it was held that legislation cannot abridge a constitu¬ 
tional privilege, and that it cannot replace or supply 
one, at least unless it is so broad as to have the same 
extent in scope and effect, and that said Section 860 
of the revised statutes does not supply a complete 
protection from all the perils which the constitutional 
prohibition was designed to guard, and is not a full 
substitute for that prohibition, and that in view of 
the constitutional provision a statutory enactment to 
be valid must afford absolute immunity against 
future prosecution for the offense to which 

959 the section relates.” 

Now, here is the pertinent part, if the Court please: 

“Since the decision above referred to Section 860”, 
which has been enacted in toto in 3486, “has possessed 
no usefulness whatever, but has remained in the law 
as an impediment to the courts of justice. Under it 
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a witness cannot be compelled to give any incrimin¬ 
ating testimony whatever, but if he chooses to go on 
the witness stand and testify as to any matter what¬ 
ever, even of his own volition-” 

The Court: What Court is saying that ? 

Mr.. Williams: This is the House Report at the time 
this statute was passed, if the Court please: 

“even of his own volition, and, whether incriminatory 
or not, his testimony cannot thereafter be brought 
up against him in any criminal proceedings.” 

The Court: Is that after 1910? 

Mr. Williams: Well, it is the 61st Congress Executive 
Session, House Report 266, and it is obviously after 1910. 

Mr. Ford: That is after the Councilman case, it refers 
to that. 

Mr. Williams: Yes, it is much after that, I think I can 
tell you. 

The Court: I thoroughly agree with what you say; what 
are you reading from? 

960 Mr. Williams: 339 U.S., I am reading from Law¬ 
yers Edition, 893. 

The Court: It is the same case. 

Mr. Williams: Yes, I am reading from a footnote citing 
the House Report, and the House Report says clearly that 
whether a witness testifies under a mandate or a subpoena, 
or goes up there voluntarily without any desire of any 
member of the committee, and is permitted to testify, then 
that testimony can never be used against him in any 
criminal proceeding. 

The Court: Very well. 

Mr. Williams: One other thing I would like to call Your 
Honor’s attention to. Senator Hunt spoke to Mr. Nelson 
on the day that Mr. Nelson was testifying on the 'Hill and 
asked him to bring this record to the Kefauver Commit¬ 
tee. He reminded him very clearly, from the record, 2196: 
“In addition to that, the subpoena that you are now 


testifying under will hold until such time as the Com¬ 
mittee releases the subpoena when you come back here 
with the records—” 
and, of course, then he goes on to say, 

“We will return them to you when they have fulfilled 
the purpose of the Kefauver Committee—” 
which apparently has not been fulfilled as yet. 

The Court: Now', one thing I want to inquire, in 

961 the present tenure, and in view of the fact that the 
officer on the stand went with Mr. Nelson ap¬ 
parently to Mr. Nelson’s farm and there received, as he 
described, a book, one ledger book of 1942, and twelve 
Manila envelopes that were received from Mr. Nelson, it 
has not been clearly shown whether those are memoranda 
Mr. Nelson kept. 

You have had some testimony about Charles E. Nelson 
Associates and Robert Nowland Associates, and you have 
had some testimony from the accountant who served in 
periods covering 1942, 3 and ’45 continuously there, I think 
Mr. Huey testified 1950. What is the position of counsel 
on your side of the trial table w’hether they be personal 
records, association, corporation, partnership, or what? 

Mr. Ford: I don’t think there is any description at all 
that characterizes as to v'hat they are, Your Honor, we 
have not had any chance to look at them. 

The Court: But you have personally had the benefit of 
bench conferences on that. 

Mr. Ford: Yes, sir. 

The Court: Mr. Fihelly, what is the character of that? 

Mr. Fihelly: Your Honor, the witness on the stand 
w’ould say this, if questioned by Your Honor or by myself, 
that w'hen the 1951 book w^as refused and not given to 
him, that Mr. Nelson then pulled a bottom drawer in the 
office open and said, “Here are these other records I 

962 kept, which you may have, which will show' you 
generally w'hat my business has been.” 
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Mr. O’Connell: I object to this now while the witness 
is present. 

Mn Ford: Why doesn’t Your Honor ask for personal 
characterization of the documents? 

Mr. Fihelly: I am coming right to it. 

Mr. O’Connell: Mr. Fihelly wasn’t down there and 
neither was I. 

The Court: He is making a proffer of testimony. 

Mr. O’Connell: May the witness be excluded? 

The Court: I think you should take the testimony right 
now. 

Mr .Fihelly: I will be glad to. 

Thereupon— 

! THOMAS BENT SMITH 

resumed the witness stand and, out of the presence of the 
jury, was examined and testified further as follows: 

Direct Examination (Resumed) 

Q. (By Air. Fihelly) Did you receive from Air. Nelson 
in August 9, 1951, any information that that is the ledger 
book or record? A. I did not. 

Q. What, if anything, did he say in that respect? 

The Court: Let me ask you this. 

963 Air. Fihelly: Yes, Your'Honor. 

Q. (By the Court) When you went to the farm, 
what was the conversation that transpired between one 
or more members of the Committee and Air. Nelson as to 
the purpose of getting Air. Nelson to go down? What was 
the purpose of going down? A. The purpose of going 
down, sir, was to obtain from Air. Nelson a little red book 
in which his 1951 records were supposed to have been kept. 

Q. Now, did he indicate to you that those were records 
of the business he was engaged in alone or with others, 
or whether they were personal memoranda that he main¬ 
tained for the use of the group he was associated with? 
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A. He maintained to the Committee, sir, when he was 
questioned, I didn’t question him on that. 

Q. Were you present at the hearing? A. Yes, sir, I 
was, the thought in these things was that they were records, 
as I recall, 'which would be his business, whatever business 
he was engaged in, that they would show the different 
things which the Committee had an interest in. 

Q. And do I understand you went to get that particular 
book? A. That is what I went to get, yes, sir. 

Q. What were you given, and under what circum- 

964 stances were they given to you? A. On arriving at 
Mr. Nelson’s home we went to an office which he 

maintained in the front room and I, of course, cannot recall 
the exact words, but I asked him if I could have the little 
1951 red book. 

He said that those records were not complete as vet, 
but that he had some other records which might interest us. 
He went of his own volition over to a file cabinet. 

Q. Did you know of those records before? A. No, sir, 
I had no idea he had them. 

Q. Were you asked particularly to get them? A. No, 
sir, I was asked to get the 1951 record. 

Q. And what transpired, Officer? A. He produced from 
the bottom drawer of this tile cabinet a 1951 ledger book. 
He showed it to me and I looked it over and said- 

Q. When you looked it over was there any caption on 
the book as to what the book contained? A. On the inside 
on the front page it had his name, and his wife’s name, 
and I questioned whether they had, I think the word was 
“speculation,” but it was something to do with gambling, 
which would mean the same thing, and I looked through 
the book as to past operations and the different phases of 
this business which they had conducted. 

Q. Now’, w'as there any legend or description on 

965 the outside of the Manila envelopes which indicated 
their contents? A. I think it had “Income Tax 
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1940' ’ on this little white sheet, and he told me to look 
inside and see if there was anything in there I was inter¬ 
ested in. I opened several of them while I was there, and 
I suggested that maybe the Committee would like to look 
over the whole thing, would lie have any objection. 

Q. What did he say? A. None whatsoever. 

Q. Were those his exact words? A. That is his exact 
words or they were very similar to that. 

Q. Now, was there any other conversation about the 
content of the records, the manner of producing, or have 
you given us the whole substance of the conversation? A. 
That is the substance of the conversation. I gave him a 
receipt in writing for them, and Mr. Nelson assisted me 
in wrapping them up and carrying them out to the car 
to bring them back to Washington. 

The Court: Has the Government any other questions 

Mr. Fihellv: Nothing further. 

Mr. Ford: May I examine on that point? 

The Court: Yes. 

966 Cross-Examination 

Q. (By Mr. Ford) Do I understand, Sergeant, 
that His Honor asked you, when you were in front of the 
Committee Nelson was directed to go out with you and 
get one thing, to wit, a little black book, is that what you 
said? A. Red. 

Q. A little red book. A. As I recall, I don’t have the 
record. 

Q. Yes, but you tell us. A. Mr. Hunt asked him if he 
would allow a Committee member to accompany him. I 
don’t think he directly said Sergeant Smith at all, but at 
a later time he said “Mr. Smith, will you accompany 
Mr. Nelson?” 

Q. But my point I want to bring out is that you, or 
whoever it was to go out there with Nelson, was to obtain 
one thing, one article, to wit, a red book? That is the 







important point I want to talk about. Is that all? A. 
Mr. Nelson had stated that he had his records for 1951 in 
a little red book. 

Q. I understand that. A. And that was my purpose for 
going out there. That is what I expected to find when I 
got out there. 

Q. You say you were directed to get one item, a 

967 little red book? Is that what you told His Honor? A. 
As I recall, Mr. Nelson stated that is what he would 

produce. As I recall, to get your question, I was requested 
to accompany Mr. Nelson. 

Q. To get how many things, one, two, three, or how 
many. A. A little red book, as I recall. 

Q. And only that. A. I don’t recall that it was only that. 
Q. So you wouldn’t say that that was the only thing 
you were told to get by the Senator, would you? A. No. 

Q. Now, I may refresh your recollection that there was 
more than one thing you were directed to get, reading from 
2196 from the United States Senate’s Committee Report 
of Proceedings, this is it, isn’t it? Now I am going to read 
to you what is written there bv Senator Hunt: 

m/ * 

“Well, we will have a member of the staff—you tell 
me if you are not hearing—go with you out to your 
home and you turn over to him a statement of your 
net worth.” 

Now, that is not the little red book, is it? That is some¬ 
thing else, isn’t it? A. I believe I can- 

Q. No, you will be able to explain it; first give me the 
answer and then explain it. 

968 Mr. Fihelly: If you will read before that you will 
see it refers to the red book. 

Q. (By Mr. Ford) So I am going to read the next word 
to you, 

“You turn over to him a statement of your net 
worth together with your little account book.” 

So if he meant the same thing as the red book when he 


478 


said “statement”, he wouldn’t have used the words to¬ 
gether; that means at least two, doesn’t it? 

Is that what you wanted me to read? 

Mr. Fihelly: I told you to read before, not after. 

The Court: Move along, gentlemen. 

Q. (By Mr. Ford) And so he says here, does he not, 
Senator Hunt, he orders the witness to turn over to a 
member of the staff a statement of your net worth together 
with your little account book that you spoke of as your 
little red book. 

Now, up to that point does that mean one statement or 
two? “Together with”; you were ordered to get a state¬ 
ment of his net worth? Isn’t that what the Senator 
ordered? A. I believe, sir, you will later find- 

Q. (Interposing) We will get that. 

The Court: You may explain. 

Mr. Ford: Yes, explain. 

The Witness: I believe Mr. Nelson couldn’t get it 
969 that day, and I believe he asked later to be able to 
send it in at a later date, which he subsequently did. 

Q. (By Mr. Ford) But he doesn’t say anything at this 
point, does he; he says to turn over to you a statement of 
his net worth together with a little book. At this point at 
least he is ordering the witness to turn over at least two 
things, isn’t he? A. If you will read a little further down. 

Q. I am not through, I am going to read another thing. 
A. Mr. Nelson said there, “Do you expect me to send the 
statement back tonight?” And Senator Hunt said, “Not 
necessarily, but we would like to have it just as soon as 
you can have it prepared. We do want that little book.” 

Q. But he says “a statement of your net worth together 
with a little red book,” right? A. Yes. 

Q. And then he told you to get a third one. I am read¬ 
ing the very next sentence, without interruption at all, 
didn't he order him to turn over to you another document, 
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to wit, a document contained the “ins” and “outs”? You 
read it. 

The Court: For the record, read what it is. 

The Witness: “Senator Hunt. Well, we will have a 
member of the staff—you tell me if you are not 

970 hearing—go with you out to your home and you 
turn over to him a statement of your net worth 

together with your little account book that you spoke 
of as the little red book, where you keep your ‘ins’ and 
‘ outs’ as you said. 

“In addition to that,” he said, “the subpoena you 
are now testifying under will hold until such time as 
the Committee releases the subpoena. 

“Now, is there anything you do not understand?” 

Mr. Nelson said, “You expect me to send a statement of 
the net worth back tonight? 

“Senator Hunt. Not necessarily, but we would like 
it just as soon as you can have it prepared. We do 
want, however, the little red book you spoke of, your 
‘ins’ and c outs.’ ” 

Q. (By Mr. Ford) So he still was under the order to 
produce the net worth statement and turn it over to you, 
and it was just a question of time when he could prepare 
it, but not that time, but he was still under instruction to 
turn over the net worth, wasn’t he? A. That is not my 
statement. 

Q. Show me any statement in there where Senator Hunt 

or anyone else says “Don’t turn over.” You have 

971 got the place there. Now let’s see if he does. A. Mr. 

Nelson says, “Do you expect me to send a state¬ 
ment of the net worth back tonight? 

“Senator Hunt. Not necessarily-” 

Q. Go on. A. (Continuing) “—but we would like it 
just as soon as you have it prepared.” 

Q. He is just telling him “When you get it prepared 



4S0 


be sure to bring it in because you are still under that sub¬ 
poena,” isn’t that right! A. He didn’t direct me to bring 
it back. 

Q. Xo, I didn’t say that, but the Senator still wanted 
it produced. A. He subsequently produced it, sir. 

Q. Well, because the Senator ordered him to get it, but 
he was still under that subpoena. 

The Court: Anything else, gentlemen? 

Cross-Examination 

Q. (By Mr. O’Connell) Sergeant, on each of these 
envelopes there was a notation of the year, wasn’t there? 
A. Yes. 

Q. And by the numbers indicating the year were the 
words “Income Tax”? A. Yes, sir. 

972 Q. On each of these envelopes, you recall. A. And 
1940. 

Q. And it said “Income Tax 1940”? A. That's right. 

Q. Another one said “Income Tax 1941”? A. Yes, sir. 

Q. And how many of these envelopes did you get that 
said income tax from 1940 and ’41 on? A. Eleven. 

Q. Eleven of them? A. Yes. 

Q. And each of them said income tax of a certain year? 
A. Yes, sir. 

Mr. Ford: There is one thing I want in the record. You 
will note in reading about the Senator ordering him to pro¬ 
duce a net worth statement, may we agree in some manner, 
and I am willing to read and state what it is, that when 
anyone is told to produce a net worth statement it is not 
just a piece of paper, but it constitutes every type of income, 
every type of possible business, so that it is not just a simple 
little thing he is ordered to produce by what is known as a 
net worth statement. 

I have one I can produce, I think it is 37 pages, and 
they run into the hundreds, so I would like the record to 
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reflect what is meant by a net worth statement he was 

ordered to produce. 

973 Redirect Examination 

Q. (By Mr. Fihelly) On August 9, 1951, did you 
receive any net worth statement or report from him for 
1950 or any other year, from Mr. Nelson? A. No, sir, I 
did not. 

Q. When did he send a net worth report, particularly 
for 1951, into the Committee? A. As I recall it arrived 
the first of the week, that would be around the 13th. 

Q. In a part of the record Mr. Ford read to you with 
respect to net worth he was to send in, for what particular 
year or years was that, sir? A. 1951. 

Mr. Fihelly: And in that particular connection, Your 
Honor, page 2149 of the record, there is just this brief 
statement; Mr. Rice who was doing the questioning at that 
point : 

“Where are the records of how much you have taken 
in this year?” 

Which was 1951. 

“Mr. Nelson. I have them at home. Whatever records 
I have. 

“Mr. Rice. What sort of a book do you have them 
in? 

974 “Mr. Nelson. They are in a little red book. 
“Mr. Rice. And if we were to suggest that a 

staff member might like to accompany you out to get 
the little red book, can he see that? 

“Mr. Nelson. It would be all right with me.” 

Mr. Ford: I have just one question, Your Honor. 

Now, reading from the paragraph that Senator Hunt 
instructed the witness to produce the net worth together 
with the little red book, and see if anywhere in that para¬ 
graph it says 1951? 

The Witness: I believe not in that paragraph, no, sir. 
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Mr. Ford: That is all I have to ask. 

Mr. O’Connell: I would like to ask this, it will be very 
brief. 

The Court: I am always afraid of lawyers’ five minutes 
or one question. 

Mr. O’Connell: Not this time. 

Q. (By Mr. O’Cannell) Do you remember the testimony 
of Nelson before the Committee that he was constantly 
accused by one or another of the Senators of being unco¬ 
operative, an uncooperative witness, do you remember that? 
A. I recall he seemed to have some trouble with hearing. 

Q. And do you remember the answers seemed to impress 
i the Senators that he was uncooperative? 

975 A. I couldn’t say that- 

Q. You heard the word “uncooperative” continu¬ 
ously, throughout those hearings, didn’t you? A. It was 
my impression that he was being uncooperative. 

Q. And you heard the word “uncooperative” used con¬ 
tinually by Senators, several Senators? A. I don’t recall 
that. 

Q. Now, from your experience with that Committee, can 
you tell us what did you gather they meant by “coopera¬ 
tive”? I might qualify it this way and ask you what was 
it they wanted him to cooperate about? Can you explain? 
A. I am afraid I can’t. 

Q. Isn’t it a fact that any time a witness did not testify 
because he might incriminate himself he was uncoopera¬ 
tive? A. It might be that he was or that he wasn’t, I 
don’t recall. 

Q. And uncooperative was the word used when any wit¬ 
ness refused to give testimony which might incriminate 
himself, isn’t that right? A. It is possible. 

Q. Did the Senators ever indicate to you in what the 
witnesses were supposed to be cooperative in? A. No, sir. 

Q. To their own destruction? A. That was not 

976 discussed with me, I was only an investigator. 


The Court: Now, Sergeant, these questions by the 

Court: 

Q. (By the Court) Was the defendant Nelson in this 
trial, when he was before the Senate Crime Investigating 
Committee, did he ever refuse to answer any question on 
the ground of self-incrimination, that the answer would 
tend to incriminate him? A. No, sir. 

Q. When the question of documents arose, did he refuse 
to answer on the ground it woul dincriminate him? A. No. 

Q. And when the documents were brought out did he 
claim his constitutional immunity? A. No, sir. 

The Court: The Court is about to rule. 

The argument before the Court at the moment is timely 
as the action of the Senate Committee, I believe, even this 
week as to the force and effect of the immunity statute 
which prevailed in connection with hearings before Con¬ 
gress. 

The problem comes to us out of the English basis that 
under the system of law we employ, the common law sys¬ 
tem, that it is the accusatory type; that the citizen 
977 anciently, in ancient England, had the right not to 
give testimony against himself that might incriminate 
him. As lawyers, you are aware of the fact that there are 
other systems of law that do not have that protection, and 
when the Constitution itself was being drafted the Forefath¬ 
ers of our country had just been through a great struggle in 
which those same principles were involved, namely, that 
it was an ancient law' of England, ancient right of the 
Anglo-Saxon, that no man could be compelled to give testi¬ 
mony against himself in a criminal case. 

Now', with the formation of the Constitution, legislative 
processes, necessary from that branch of government, there 
w’as given to the Congress certain rights to retain its leg¬ 
islative processes and, of course, there was embodied into 
that Constitution the Fifth Amendment, and I read: 

“No person shall be held to answer for a capital or 


other infamous crime unless on a presentment or in¬ 
dictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when in actual 
service, in time of war or public danger; nor shall any 
person be subject for the same offense to be twice put 
in jeopardy of life, or limb; nor shall be compelled in 
any criminal case to be a witness against himself,” 
and this is what we are concerned with here, 
97S “nor shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of 
life, liberty or property,, without due process of law; 
nor shall private property be taken for public use with¬ 
out just compensation.” 

Now, along with that came the principle a person could 
not be compelled to be a witness against himself, and in 
that connection we have instances in 1604, again in 1621 in 
ancient England where there was also those two streams 
of social control flowing alongside and into each other, in 
which the individual had the right to make a certain inquiry 
concerning which Government sought to investigate, and 
those two strong streams, like any river, flow parallel to 
each other in their development through the centuries. 

Now, with that in mind, Congress enacted two statutes, 
one known as 859 and the other as 860, and they were 
termed immunity statutes. Now, statute 860 is the one that 
gave immunity to the citizen where the citizen appeared 
in chancery. I stress that because counsel will appreciate 
that the formation of the American Government does not 
have, as the British system does, the parliamentary system 
where the legislative and executive are combined in one, 
but we have the judicial and the executive, which is totally 
different. 

Now, the section which was passed shortly after the 
Civil War provides that no discussion of evidence 
979 obtained by means of any judicial proceeding made 
by a witness in this or any foreign country shall be 
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in any manner used against such witness or his property 
in any court of the United States or in any proceeding 
before any officer of the Untied States in respect to any 
crime or for the enforcement of any penalty or forfeiture 
by reason of any act or omission by such party, or witness, 
provided that nothing in the Act shall be construed to 
exempt any party or witness from prosecution or punish¬ 
ment for perjury committed by him. 

Now, Chapter 860 is essentially what we have today in 
Title 18, 3486. 

Now, the case that makes the trouble is Councilman v. 
Hitchcock, decided in 1891, where the Supreme Court of the 
United States said that statute was not as broad as granting 
immunity to the witness under the Fifth Amendment, and 
apparently acting on that Congress repealed that section. 
That is why it is important in the argument Mr. Williams 
was making in the case of Bryan reported in 339 U. S. at 
page 323, and decided May 8, 1950, which is about the last 
declaration on this highly controversial matter the Supreme 
Court has passed and speaks of the fact that Revised Stat¬ 
ute Section 859 as originally enacted in 1857 was too broad 
a section to be a comprehensive statute. 

Then referring to the 11th statute, 155, it is not only to 
compel the testimony of witnesses but I think to 
980 protect them from prosecution for crimes revealed 
by their testimony. Section 1 of the Act became 
revised and, as enacted, can only prevent the witness’ testi¬ 
mony in subsequent prosecutions, but gave him complete 
immunity from prosecution from any Act or Acts touching 
which he shall be required to testify, and which in effect 
was declared insufficient to require a witness to give self- 
incriminating testimony, in Councilman v. Hitchcock, in 
1892. 

Now, that takes out of the picture Section 859 and leaves 
Section S60, which wc have at the present date. 

Now, in the case of the United States v. Bryan, that 
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very question arose and the Supreme Court had this to say 
at page 335: 

“Respondent also contended at the trial that the 
Court erred in permitting the Government to read to 
the jury the testimony she had given before the House 
Committee when called upon to produce the records. 
She relies upon Revised Section S59, now codified in 
Section 3486 of Title 18, U.S.C.A., which provides that 
‘no testimony given by a witness before any committee 
of either House shall be used as evidence in any crim¬ 
inal proceeding against him in any court, except in a 
prosecution for perjury committed in giving such tes¬ 
timony.’ Admittedly her testimony relative to 
9S1 production of the books comes within the literal 

language of the statute; but the trial court that 
to apply the statute to respondent’s testimony would 
subvert the congressional purpose in its passage. We 
agree.” 

Xow, that is the situation we have, that is the pronounce¬ 
ment the Supreme Court has given. The Supreme Court 
continues and states: 

“We need not set out the historv of the statute in 
detail. It should be noted, however, that its function 
was to provide an immunity in subsequent criminal 
proceedings to witnesses before congressional com¬ 
mittees, in return for which it was thought that wit¬ 
nesses could be compelled to give self-incriminating 
testimony. That purpose was effectively nullified in 
1892 by this Court’s decision in Councilman v. Hitch¬ 
cock, 142 U.S. 547, holding that Revised Statute Section 
S60, a statute identical in all material respects with 
Revised Statute No. 859. was not a sufficient substitute 
for the constitutional privilege of refusing to answer 
self-incriminating questions. Under that decision, a 
witness who is offered only the partial protection of 
a statute such as Sections 859 and 860, that his testi- 
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mony may not be used against him in subsequent 

982 criminal proceedings—rather than complete im¬ 
munity from prosecution for any act concerning 

which he testifies may claim his privilege and remain 
silent with impunity.’’ 

One of the very important things is, of course, to know 
whether when this matter was asked for by the Committee 
the defendant had the right to refuse to answer and stand 
upon his constitutional immunity. Now, the evidence on 
this matter, which is out of the presence of the jury, indi¬ 
cates he did not; that he did make an appearance in the 
Committee, w r hether under subpoena or not, and when 
asked to produce them he produced them and made no 
claim they were not to be used against him, or in the case 
of his wife when she came before the Grand Jury, evi¬ 
dently with some legal advice, produced the records and 
then declined to permit them to be used against her, and 
was never used. 

Mr. Fihelly: That was Mrs. Nowland. 

The Court: Let the record be corrected. 

Now, one of the cases in the District of Columbia, since 
it arose here, is the case of May v. the United States, re¬ 
ported in 84 D.C. Appeals, 233, 175 Fed. 2d 994, and espe¬ 
cially that part of the Court’s opinion which appears on 
page 233, the headnote, I will read from the context in a 
minute; the headnote states: 

“Where Congressmen testified voluntarily be- 

983 fore Senate Committee and furnished checks 
and other papers, Congressmen acquired no im¬ 
munity from prosecution in criminal case arising out 
of subject matter of testimony in absence of showing 
that testimony was compelled.” 

Now, the importance of that is that here is a very fine 
discussion in the United States v. DeLorenzo, 151 Fed. 2d 
122, decided in 1945, in which it is stated there must be a 
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demand, and if the right is not waived then, of course, the 
person who appears has no immunity. 

Now, in the May case, this is quite important, our Court 
of Appeals, and their decision becomes binding upon us; 
Appellant May testified voluntarily before the Senate Com¬ 
mittee making the unsupported statement that some checks 
and other papers furnished by May were offered at the 
trial by the Government as evidence, but they give us no 
record reference to any such incident, and we find none. 

What I stress is that in this next sentence the Appellate 
Court said, moreover, since May testified voluntarily, these 
papers must have been furnished voluntarily. It is not 
shown that his testimony was compelled, so he had no 
immunity. We assume that Henry Garsson made a state¬ 
ment to the Committee that he did not waive his constitu¬ 
tional privilege, but that does not show an exercise of the 
privilege, he did not refuse to answer any question; so far 
as the record shows he was not compelled, so we fail 
984 to find that immunity from prosecution was agreed 
to for him. 

Now, one other thing in the Bryan case that is important, 
if these papers were made in a representative capacity, of 
course again that is proper to show. 

One other case which I think is also in point is the case 
of Rogers v. United States, 340 U.S., 367, and especially 
that part which appears at the bottom of page 371; 

A privilege against self-incrimination, even if claimed 
as to the name of person to whom the petitioner turned over 
the party’s records would not justify her refusal to answer. 

Now, by virtue of those cases, the DeLorenzo case, the 
Rogers case, the Bryan case, the May case, at this time the 
motion of the defense will be overruled and the records will 
be admitted in this case against the defendent. 

Mr. O’Connell: Might we register an objection on behalf 
of Mr. and Mrs. Nelson, and we base it on the Sergeant’s 
own testimony that each of these envelopes are the personal 



records of Mr. and Mrs. Nelson with respect to joint income 
tax returns. These records are their own private joint 
income tax returns and therefore we assert they are per¬ 
sonal and privileged, and register that objection on that 
ground. 

The Court: And the objection, Mr. O’Connell, applies of 
course to all parties to the case. 

Is there anything further before we call in the 

985 jury? 

Mr. Ford: I take it the Court has before it that 
paragraph where it was ordered by Senator Hunt. 

The Court: Now, I want to make it crystal clear, under 
the latest pronouncement of the Supreme Court in the 
Bryan case and the Rogers case, there is still the duty on 
the citizen when the time comes to turn them over to either 
waive or assert his constitutional privilege. 

Mr. Fihelly: I have nothing further unless counsel has 
some questions to ask. 

The Court: Any further questions? 

Bring in the jury. 

§••••••••• 

986 The Court: Proceed, Mr. Fihelly. 

Mr. Fihelly: May we call the next witness? I am 
all done with this testimony. 

The Court: I wasn’t aware—were you identifying docu¬ 
ments? 

Mr. Fihelly: I had gone over all of the testimony and was 
going to put Mr. Wadden on next. 

The Court: The only point the Court makes is that we 
have had certain legal questions arise concerning the nature 
of which testimony was taken. I don’t know how much 
testimony of the witness on the stand is before the jury, 
which has now been recalled. 

Mr. Fihelly: That is my point. Does Your Honor want 
me to go all over the questions he was asked in the absence 
of the jury? 
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The Court: If you desire to connect it up so as to offer 
it as a piece of evidence to go the jury, yes. You will appre¬ 
ciate that we had a question of law on which we had to 
have some facts, a mixed question of law and fact, and I do 
not know how much we got before the jury, save the Ser¬ 
geant’s name and address. 

Mr. Allder: He turned the witness over to the defense. 

Mr. Fihellv: I had gone over all questions I was going to 
ask on direct. True it is, out of the presence of the jury 
there were other questions asked. 

987 The Court: Let’s come to the bench, it is the quick¬ 
est way. 

(At the bench:) 

The Court: There is only one thing that counsel can help 
me with. In the notes that I have, we had some testimony 
that the Sergeant was on the stand, a Maryland policeman, 
he had received certain documents in the hearing room, and 
that he was asked what they were, and he described them— 
one ledger book, twelve manila envelopes. 

Then there was cross examination. I think there was a 
question asked, if the matter could be heard in the absence 
of the jury, which we did. I am uncertain whether the Gov¬ 
ernment wants to use this witness to identify these docu¬ 
ments by number so that in the continuity of the testimony 
as they are about to be offered, we won’t have to bring the 
witness back, or do you want to recall him? 

Mr. Fihelly: What I was going to do- 

The Court: How far did we get in the testimony out of 
the presence of the jury? 

Mr. Fihelly: Out of the presence I had shown these facts, 
Your Honor, that on the 9th he went out with defendant 
Nelson to get the red book, that while out there, shortly 
after getting there, the defendant Nelson said- 

The Court: Let’s shorten it to this. You haven’t identi¬ 
fied any of these documents in evidence? 
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9SS Mr. Fihelly: That’s right. But he turned every¬ 
thing he received over to Mr. Wadden. 

Mr. O’Connell: He hasn’t identified what he received. 
Mr. Fihelly: I am going to follow that up by Mr. Wad- 
den’s testimony. 

Mr. Williams ? Are you going to go into that big soap box ? 
Mr. Fihelly: At the proper time, if we can’t get a larger 
one. 

The Court: I wanted to be sure that you got everything 
from this witness you need. 

Mr. Fihelly: In case we do need him, we will hold this 
witness here. We will put Mr. Wadden back. 

Mr. O’Connell: I think they should exhaust the witness, 
not bring him back. 

Mr. Fihelly: We can finish with Mr. Wadden today, and 
finish him, too. 

Mr. O’Connell: There has been no substance to put Mr. 
Wadden on. He has just told about some envelopes he 
received, and stopped. 

The Court: It is the chain of continuity. You may pro¬ 
ceed in your own way, Mr. Fihelly. 

(Addressing Witness Smith) Just step outside for the 
time being. 

• ••••••••• 

989 THOMAS A. WADDEN, 

called as a witness on behalf of the United States, 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Fihelly) Your name is Thomas Wadden, 
Assistant United States Attorney? A. That’s correct, sir. 

Q. How long have you been an assistant, Mr. Wadden? 
A. Two years and seven months, sir. 

Q. On the 17th of August of this year did you see Ser- 
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geant Smith of the Maryland State Police in this city? 
A. I did, sir. 

Mr. Ford: That is impossible—August of this year. We 
haven’t gotten- 

990 Mr. Fihelly: August, ’51, Mr. Ford. 

The Court: Very well, you may proceed. 

Q. (By Mr. Fihelly) Just when and where did you see 
him? A. I first saw Mr. Smith about ten o’clock in the 
morning in the HOLC building, the Senate crime committee 
offices. I later saw him during the day in the hearing room 
of the committee known as the Senate Crime Committee, in 
the Senate Office Building, between the time about ten in 
the morning and five o ’clock in the afternoon. 

Q. Did you receive in his presence, from him or someone 
else, certain documents on that particular afternoon? A. 
I did. 

Q. And will you tell us just when and where it was, and 
the circumstances under which you received the documents? 
A. About four forty-five on August 17, 1951, the Senate 
crime hearings were adjourned. At that time Senator 
O’Connor, the chairman of the committee, or subcommittee, 

directed Sergeant Smith to turn over- 

Mr. O’Connell: Object to what he directed. 

The Court: Was this in your presence? 

The Witness: I was there, Your Honor. 

The Court: Very well, you may continue, the objection 
will be overruled. 

Mr. O’Connell: It is all hearsay as to these defen- 

991 dants. 

The Court: I understand the course of the proffer 
of testimony is a link in a chain of continuity and a piece of 
evidence. If that is so, you may continue. 

The Witness: Senator O’Connor ordered Sergeant Smith 
to turn over to me all of the documents which Sergeant 
Smith and the committee had received from Charles E. 
Nelson, the defendant in this case. 




Q. (By Mr. Fihelly) And did they, or anyone, turn those 
documents over to you? A. Yes, Sergeant Smith turned 
them over to me in the committee room. 

Q. How soon after the direction from Senator O’Connor 
was that? A. Approximately three or four minutes, sir. 

Q. Can you generally describe the documents, as to what, 
if anything, they were in at that particular time, and how 
many outer envelopes, or whatever you might term them 
they were in? 

Mr. O’Connell: Object to that. The best evidence is the 
document itself. 

The Court: This is preliminary, I will overrule it. You 
may ask the question, the form of the documents you got. 

The Witness: At the time I received the documents, Your 
Honor, they were contained in twelve thick manila envel¬ 
opes. Eleven of them had labels on the outside with the 
word, “Income Returns,” I believe, sir, or, “Income 
992 Tax,” and in between these words, I remember, were 
the number of the years 1940 through 1950. 

The twelfth envelope which I received had nothing on it 
at all. It was a plain envelope. I also received from Ser¬ 
geant Smith one ledger which is a ledger book, red binding 
on it, which had marked on it the year of 1942. 

Q. (By Mr. Fihelly) Mr. Hantman, will you kindly bring 
that box up in front of Mr. Wadden, and, Mr. M adden, I 
will ask you when the box is brought up to examine the 
contents of the large cardboard box and state whether or 
not you can identify any of those folders or the ledger which 
is in there. A. (After examining contents of box) This box 
contains all the material which I received from Sergeant 
Smith on the 17th. 

Q. What, if anything, did you do with the various articles 
in the large box after you received them on the 17th? A. I 
took them to my home at 3891 Newark Street, after receiving 
them. 

Q. What did you do with them there, and what if any 
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means or steps did you take to secure the documents and 
see that they didn't get out of your home? A. I worked on 
them that night, and I was present in my home the 

993 entire evening of the 17th, and went to bed. The 
documents were kept in my bedroom, as I remem¬ 
ber it. 

Q. Prior to taking them to your home, had you discussed 
that matter with United States Attorney, Mr. Fay? 

Mr. Ford: Object. 

The Court: I don't see that that is material. 

ATr. Fihellv: I won't press it, if there is objection. 

Q. (By Mr. Fihelly) What did you next do with the docu¬ 
ments after you had worked on them during the night? A. 
On the morning of August 18 I brought them down to the 
United States Attorney’s office and placed them in our 
vault. I worked with them during the day. 

Q. And by “your vault," what do you mean? A. Well, 
we have a closet made of—which has a very heavy door 
on it, with a special lock, and with steel reinforced prongs 
so it can't be pried open. The United States Attorney’s 
office uses that as a safe. 

Q. And what did you do, or what can you tell us of your 
personal knowledge with respect to what was done and 
what happened to those documents in the following days? 
A. For approximately the first two -weeks that our office had 
the documents, I took all the documents home with me in 
the evening after I left work. During the two weeks that I 
took them home the documents were never in the 

994 house without my presence. That is, I mean to say, 
I never was out of the house when I had the documents 

at home. At the end of the two weeks' time, I had finished 
my preliminary investigation of the documents; they were 
placed permanently in the safe, or the vault, as I shall call it. 

Q. And since then what do you know of your personal 
knowledge as to what has been done with the particular 
documents? A. Since that time I have had occasion to use 
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the documents from time to time during the investigation 
and preparation of this case. They have been kept in the 
safe, and I have observed them and seen that they have been 
there. 

Q. Has there been any document taken from any of the 
folders or from the ledger that you have referred to, or any¬ 
thing added to any of those folders, or that particular 
ledger? A. There has not. 

Q. Has there been any alteration in any way on any of 
those records or the folders which they are in? A. There 
has not. 

Mr. Fihelly: No further questions. 

Cross Examination 

Q. (By Mr. O’Connell) What time of day did you get 
these documents, Mr. Wadden? A. About 4:45 p.m., sir, to 
five o’clock. 

995 August 18th? A. August 17th, sir. 

Q. And where did you take them? A. I took them 
to my home, sir, at 3891 Newark Street. 

Q. Is that an apartment house? A. That is, sir. 

• ••••••••• 

Q. Why didn’t you bring them by the United States Attor¬ 
ney’s office and put them in the vault that night? A. I did 
bring them by the United States Attorney’s office, sir, but 
there was nobody there that had a key. 

Q. And who has the key to that vault? A. To the best of 
my knowledge, there are two keys, one which Mr. Fihelly 
has, and the other which is kept by Mr. Fay’s secretary. 
• ••••••••• 

996 Q. And you don’t know whether or not each 
envelope and its contents is intact as of this moment 

do you? A. The envelopes contain the exact material which 
I received from the Senate committee. 

• ••••••••• 
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1016 PROCEEDINGS 
(The jury in the box:) 

Mr. Williams: Your Honor, before we begin, yesterday, 
as I recall it, Mr. Fihelly offered in evidence the testimony 
of the defendant Nelson in front of the Senate Committee, 
and I don’t think Your Honor ruled on the admissibility of 
that. 

Isn’t that right, Mr. Fihelly? 

Mr. Fihelly: I did make the offer, Mr. Williams, yes, sir. 
Mr. Williams: And we objected to it. 

The Court: Until that time arrives and the ruling is 
demanded, we will hold it in abeyance and I will rule then. 

• ••••••••• 

1017 THOMAS A. WADDEN, 

having returned to the stand, was examined and testi¬ 
fied further as follows: 

• ••••••••• 

1018 Q. Now, you have no knowledge, no personal knowl¬ 
edge, of where any of these records were kept when 

Sergeant Smith took them up to the Capitol, have you? 
A. Yes, sir. 

Q. Were you there when he took them? A. Yes, sir. 

Q. Were you with Sergeant Smith when he went to 
Ritchie, Maryland? A. No, sir. 

Q. To Nelson’s? A. No, sir. 

1019 Q. Did you meet him after he left Nelson’s home? 
A. No, sir. 

Q. Did you meet him after he left Nelson’s home with the 
records to go to the Capitol? A. No, sir. 

Q. And then you have no knowledge, no personal knowl¬ 
edge, of what was done with those records the day he 
brought them back from Ritchie, Maryland, to the Capitol, 
have you? A. He didn’t bring them back to the Capitol, 
Mr. O’Connell. He brought them back to the H.O.L.C. 
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Building. I was present when he brought them in the Senate 
Office Building, which I assume you refer to as the Capitol. 

Q. Did you see Sergeant Smith bring the records back? 
A. Not from Mr. Nelson’s farm, no. 

Q. When did you first see the records? A. The first time 
I saw the records was on August 17,1951, sir. 

Q. And do you know how long that was after Sergeant 
Smith had obtained them? A. It would be hearsay, as far 
as I am concerned, Mr. O’Connell. 

Q. And did you talk to Sergeant Smith about how long 
before that he had obtained them? A. I don’t remember 
whether I talked to Sergeant Smith or not, Mr. O’Connell. 
I did know that the records were taken to the Capitol 

1020 on August 17 from the H.O.L.C. Building. I heard 
Mr. Nelson turned them over, I believe, on August 9, 

after he gave testimony before the Committee. 

Q. Do you know where the records were kept from August 
9 until you saw them on August 17—of your own personal 
knowledge? A. Not of my own personal knowledge, no, sir. 
They were in the office of the H.O.L.C. 

•r 

. Q. Just a moment. 

Mr. O’Connell: I move the last part of that be stricken, 
Your Honor. He has no personal knowledge of where they 
were kept. 

The Witness: Mr. O’Connell, I had personal knowledge of 
where I saw them in the H.O.L.C. Building. They were in 
the office there. 

Q. (By Mr. O’Connell) That was on the 17th when you 
first saw them? A. Yes, sir. 

The Court: I overrule the motion to strike. 

Q. (By Mr. O’Connell) But you didn’t know of your own 
personal knowledge from August 9 to the 17th where they 
were, did you ? A. Absolutely not, sir. 

Q. You didn’t know where they were kept during that 
period, of your own personal knowledge, did you? 

1021 A. No, sir. 
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Q. And when was the first time you discussed these 
records with Sergeant Smith? A. The first time I discussed 
the records with Sergeant Smith himself, sir, was on August 
17 in the hearing room in the Senate Office Building. 

• •*#•*•**• 

THOMAS BENT SMITH 

returned to the stand and was examined and testified fur¬ 
ther as follows: 

Further Cross-Examination 

Q. (By Mr. O'Connell) Sergeant, you received these 

1022 records on the 9th of August, was it? A. Yes, sir. 

Q. And what did you do with them on the day you 
received them ! A. I took them to the offices of the Senate 
Crime Investigating Committee. 

Q. And that was in the H.O.L.C. Building? A. Yes, sir. 
Q. 1 A couple of blocks from here? A. Yes, sir. 

Q. And do you know what was done with them after you 
brought them there? A. Well, that evening we examined 
them and then they were put in a place of safekeeping, a 
file cabinet, and locked. 

Q. They were put in a file cabinet? A. Yes, sir. 

Q. And who put them in the file cabinet ? A. I was present 
when they were put there. 

Q. And were they taken out of the file cabinet the next 
morning? A. Yes, sir. The next morning they were. 

Q. You were present? A. I was present, yes, sir. 

Q. And how long were they out of the file cabinet 

1023 that morning, that is the 10th? A. Well, they were 

examined by Sergeant- 

Q.. The question was, how long were they out? A. 
Approximately three hours. 

Q. And were they then placed back in the file cabinet? 
A. Yes, sir. 

Q. And you were present when they were placed back 
there? A. Yes, sir. 

• ••••••••• 
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1024 Q. And you don’t know how many times they were 
taken out and put back in when you were not present, 

from the 9th to the 17th, of your own personal knowledge, 
do you? A. No, sir. 

Q. And were the records sometimes taken from the 
H.O.L.C. Building to the Capitol? A. Yes, sir. 

Q. And who took them from the H.O.L.C. Building to 
the Capitol? A. I did, sir. 

Q. And did you take them there every day? A. I took 
them there one day, sir. 

Q. And did you bring them back from the Capitol? A. 
Yes, sir. 

Q. And where were they kept while they were in the 
Capitol, in the committee room? A. In my custody at all 
times. 

Q. All the time? A. Yes, sir. 

Q. And in what kind of a container were they? 

1025 A. They were in the original folders in which they 
came, and one additional folder. 

Q. And did you make that additional folder? A. Yes, sir. 
Q. Had you separated certain matters in the records and 
put in the additional folder? A. Yes, sir. 

Q. That is what made the twelfth envelope? Is that 
right? A. Yes, sir; that is correct. 

Q. On many evenings, from the 9th to the 17th, you 
were out doing investigating work for the Committee, were 
you not? How many days, in the evenings? A. Between 
the 9th and the 17th, sir, most of my work was taken up 
with going over these records. 

Q. But many evenings and many afternoons you were 
out on special assignment checking on special leads? A. 
No, sir, not many evenings. On one particular day I was 
out, looking for a certain party. 

• ••••••••• 

1027 Q. Now, did you ever take these records out of 
the District of Columbia? A. No, sir. 
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Q. Did you ever take the.se records to Prince Georges 
County? A. No, sir. 

Q. Did you testify in Prince Georges County? A. Yes, 
sir. 

Q. In connection with this same matter? A. Yes, sir. 

Q. And were you shown any of these records while you 
were in Prince Georges County before the Grand Jury? 
A. Sir, we had copies of these records which we had taken 
bv microfilm. 

Q. And you didn’t take the records themselves? A. No, 
sir. The original records were with Mr. Wadden. 

0. And do vou know whether or not anv of the orig- 
102S inal records were taken to Prince Georges County ? 
A. To my knowledge, none of them were. 

Q. Do you know whether any of the original records 
were taken to Calvert County? A. To my knowledge, none 
of them were. 

Q. Did you also testify in Calvert County in this same 
matter? A. Yes, sir. 

Q. And did you identify, in Calvert County, the original 
records which you say you have here now, or did you testify 
from microfilms? A. From microfilms, sir. 

Q. And you also testified from microfilms in Prince 
Georges County? Is that right? A. From the copies of 
the original records that were filmed, yes, sir. 

Q. And what kind of copies were they? A. Well, they 
were exact copies, I would say. 

Q. Were they written out? Were they photostats? A. 
No; they were films, sir. 

Q. Microfilms? A. That is right, taken with a Bolsey 
camera. 

Q. And those are miniature, very small? A. Well, when 
they are blown up, after they are taken, they are of the 
original size. 

1029 Q. And did you have a lamp there to blow them up, 


before the Grand Jury in Prince Georges County? 
A. No, sir. 

Q. Did you have a lamp in Calvert County to blow them 
up? A. Not I. That was taken care of prior to our get¬ 
ting them. We took these films, and they were sent to the, 
I believe*. Library of Congress, and returned to us. 

Q. In microfilm form? A. No, sir. They were returned 
to us in the regular form, after they had been developed. 

Q. And enlarged? A. And enlarged. 

Q. Back to the original form? A. Back to the original 
form. 

Q. Is that what you viewed in the Prince Georges County 
Grand Jui;y room, or in the District Attorney’s office there? 
A. As I recall, sir, my testimony before the Prince Georges 
County Grand Jury was concerning how I had obtained 
the records, rather than what they were. 

Q. Did you ever identify these records before the Prince 
Georges County Grand Jury—the records here today? A. 
That was- 

Q. The question was, did you? 

1030 The Court: I think the question is too narrow. You 
were asking about records, and he is testifying about 
copies now. 

Mr. O’Connell: I think he can explain, Your Honor. 

The Court: No; I think you ought to make the question 
clear. 

Mr. O’Connell: All right, sir. I will withdraw the last 
question. 

Q. (By Mr. O’Connell) In the presence of anybody in the 
Grand Jury room in Prince Georges County, did you take 
these enlarged microfilm pictures and identify them? A. 
Sir, can I- 

Mr. O’Connell: I object to comment by the witness. 

Q. (By Mr. O’Connell) Did you or didn’t you? A. Yes, 
sir; I did. 

Q. Are you sure you did, or not? A. I am sure that I 




testified to tlie fact of how I obtained the records from Mr. 
Nelson. But 1 am not sure, to be frank with you, I am 
not sure whether I identified the copies or not. I don’t 
know whether I did that or Sergeant Jackson did that. 

• **••••••• 

1036 Q. Did I understand you to say you went down to 
the Nelson home to get a red book and you never 

got it, is that right? A. I said, sir, that I went down to 
get a little red book that his 1951 records were contained 
in and I didn’t get that, no sir. 

1037 Q. Isn’t it a fact that you went down there to get 
a red book and didn’t get it? Didn’t you say that? 

A. I did not get a red book. 

Q. You are positive of that? A. Yes, sir. 

Mr. O’Connell: May that be marked for identification 
Defendant Nelson’s Exhibit No. 1. 

(Thereupon, the receipt was marked Defendant Nelson’s 
Exhibit No. 1 for identification.) 

Q. (By Mr. O’Connell) I ask you to look at what has been 
marked Defendant’s Exhibit 1 for identification, and ask 

you if you can identify it. A. Yes, sir, this is- 

Q. Wait just a minute, can you identify the signature at 
the bottom of it? A. My signature, yes. 

Q. That is your signature? A. Yes, sir. 

Mr. Fihellv: No objection to it being offered in evidence. 
Q. (By Mr. O’Connell) I will ask you this further 

1038 question; is that your signature? A. Yes, sir. 

Q. And that is your handwriting? A. That’s 

right. 

Q. And that is a writing which you gave to Mr. Nelson 
when you received those records, right? A. That is correct. 

Q. Read it to the jury, everything on it. A. August 9, 
1951, received of Charles E. Nelson, income tax records 
from 1940 through 1950, inclusive, including red book of 
1940. T. B. Smith, Investigator. 
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Q. Now, do you want to change your statement when 
you said you never received a red book? 

Mr. Fihelly: No, he didn’t say that. 

The Court: He said a little red book. 

Mr. Fihelly: For 1951. 

Mr. O’Connell: Any kind of book. 

Mr. Fihelly: You didn’t ask him that. 

Mr. O’Connell: I will ask him that now. 

Mr. Fihelly: You are a little shifty on that. 

Mr. O’Connell: I object to that, a little shifty. 

The Court: No, no. Ladies and gentlemen, side remarks 
are not admissible and you will disregard the side remarks 
of the District Attorney and not consider it in this case. 

Mr. O’Connell: And will you admonish counsel? 
1039 The Court: Let’s get the record straight. 

Mr. Reporter, read the record. 

(Record read as follows: 

“Question: Did I understand you to say you went 
down to the Nelson home to get a red book and you 
never got it, is that right 

“Answer: I said, sir, that I went down to get a little 
red book that his 1951 records were contained in and 
I didn’t get that, no, sir. 

“Question: Isn’t it a fact that you went down there 
to get a red book and didn’t get it? Didn’t you say 
say that? 

“Answer: I did not get a red book. 

“Question: You are positive of that? 

“Answer: Yes, sir.”) 

The Court: The question being directed to records of 1951 
and designating a little red book, I don’t see the 
discrepancy. 

Mr. O’Connell: If Your Honor please, we deviated from 
that and asked “Did you receive a red book,” and he said 
no, he didn’t receive a red book, that is after that. 

The Court: We can clear the matter quickly. 
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Mr. Witness, did you get a red book? 

The Witness: I got a 1942 book. 

Mr. O’Connell: Of course, this is all over the 

1040 objection of defendant Nelson, because I am at the 
point in cross-examination where I am asking the 

witness if he wished to clarify a previous statement that 
he never got a red book, without regard to size and year. 

The Court: The Court is asking the question so there 
will be no difference, as to the book between 1942 and ’51. 

Mr. O’Connell: Of course, I want to object to the Court 
intervening at this point. 

The Court: The Court feels it is his duty to do so. 
You may continue. 

Q. (By Mr. O'Connell) You did receive a red book? 

A. I received a book for 1942. 

The Court: You may answer the question and then 
explain. 

Q. (By Mr. O’Connell) Did you receive a red book? 
A. Yes, sir. 

The Court: Now you may explain your answer. 

Mr. O’Connell: No, no- 

The Court: You can’t shut a witness off with a categori¬ 
cal yes or no. 

Now, will you explain what you mean, please, when you 
say you got a red book? 

The Witness: I received a book with the records which 
I got from Mr. Nelson, which were his 1942 records. 

1041 Q. (By Mr. O’Connell) But didn’t you say a little 
while ago that you got no red book? Didn’t you? 

A. Yes, sir, but I would like to explain it. 

Q. Go ahead, that is what I want you to do. A. WTien 
you asked me about a little red book I naturally thought, 
and I think everybody- 

The Court: No, just what you thought. 


The Witness: I naturally thought you were talking about 
the little 1951 red book, which I did not receive. 

• •••••••## 

1043 Q. (By Mr. Fihelly) From the 9th of August to the 
17th, inclusive, how many times would you say you 

examined the papers received from Mr. Nelson? A. I would 
say every day from the 9th to the 17th. 

Q. And had there been any changes in any way whatso¬ 
ever in those records in that period? A. No changes at all. 

Q. And had there been any change at all in the records 
when you turned them over to Mr. Wadden? A. Only that 
we had taken out some records which we intended to use for 
questioning and then put them in the twelfth folder. 

Q. Did you ever question Nelson further? A. No. 

Q. You said you were somewhere on the 16th? A. I was 
looking for him. 

Q. Did you ever find him? 

Mr. O’Connell: I object to that. 

The Court: Sustained. 

Mr. Fihelly: That is all. 

Q. (By Mr. O’Connell) You don’t know now whether 
those records in t he books are the same records, unchanged, 
that you saw in the H.O.L.C. Building, do you? A. 

1044 I do not. 

•••••••••A 

Mr. Fihelly: May we mark the exhibits, if Your Honor 
please? 

The Court: It may take some time? 

Mr. Fihelly: The outer folders I was just going to mark 
at this time. The others would take some time. 

The Court: And after you mark them all it will take some 
time; it might be better to take a recess. 

Mr. Fihelly: It might be well to take a recess and mark 
them all. 
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I ask that this ledger be marked Government’s Exhibit 
No. 22 for identification. 

(Ledger book was marked Government’s Exhibit No. 22 
for identification.) 

1045 Mr. Fihelly: Mr. Clerk, I will ask that the envelope 
marked ‘ 4 1940 Income Tax” be marked by the next 

number for identification as Government’s exhibit. 

(Thereupon, envelope marked 1940 Income Tax was 
marked Government’s Exhibit No. 23 for identification.) 

Mr. Fihelly: I will ask, Mr. Clerk, to mark the 1941 In¬ 
come Tax envelope by the next number for identification. 

(Thereupon, envelope marked 1941 Income Tax was 
marked Government’s Exhibit No. 24 for identification.) 

Mr. O’Connell: I think it would be clearer if we would 
just mark them income tax for 1942, and then everybody 
would know what they are. 

The Court: He is doing that now. 

Mr: O’Connell: But he is giving them an exhibit number 
different from the year number. 

The Court: I don’t want the line of exhibits on either side 
to be broken, or we would never get them straight. 

Mr. Fihelly: I ask that the enveloped marked “1942 In¬ 
come Tax” be marked the next number for identification. 

(Thereupon, envelope marked 1942 Income Tax was 
marked Government’s Exhibit No. 25 for identification.) 

Mr. Fihelly: I will ask you, Mr. Clerk, to mark the 
envelope, the 1943 income tax, so appearing on the 

1046 outside, by the next number for identification. 

(Thereupon, envelope marked 1943 Income Tax was 
marked No. 26 for identification.) 

Mr. Fihelly: I ask that the envelope marked 1944 income 
tax be marked by the next number for identification. 

(Thereupon, envelope marked 1944 Income Tax was 
marked Government’s Exhibit No. 27 for identification.) 

Mr. FiheHy: T ask, Mr. Clerk, that the envelope marked 
1945 income tax be marked by the next number for identifi¬ 
cation as Government’s exhibit. 
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(Thereupon, envelope marked 1945 Income Tax was 
marked Government’s Exhibit No. 28 for identification.) 

Mr. Fihelly: And that the envelope marked 1946 income 
tax be marked by the next number as Government’s exhibit. 

(Thereupon, envelope marked 1946 Income Tax was 
marked Government’s Exhibit No. 29 for identification.) 

Mr. Fihelly: And that the envelope marked 1947 income 
tax be marked by the next number as Government’s exhibit. 

(Thereupon, envelope marked 1947 Income Tax was 
marked Government’s Exhibit No. 30 for identification.) 

Mr. Fihelly: And that the envelope marked 1948 income 
tax be marked by the next number as Government’s 
1047 exhibit. 

(Thereupon, envelope marked 1949 Tax Income Return 
was marked Government’s Exhibit No. 32 for identification.) 

Mr. Fihelly: And that the envelope marked 1949 tax in¬ 
come return, it is marked a little differently than the others, 
be marked with the next Government exhibit. 

(Thereupon, envelope marked 1949 Income Return was 
marked Government’s Exhibit No. 32 for identification.) 

Mr. Fihelly: And that the envelope marked similar to 
the last one, but with a different year, 1950 tax income re¬ 
turn on the outside of the envelope, be marked with the 
next number as Government exhibit. 

(Thereupon, envelope marked 1950 Tax Income Return 
was marked Government’s Exhibit No. 33 for identification.) 

Mr. Fihelly: And that another envelope, which has no 
identification or marking on the outside, be marked by the 
next number as Government exhibit. 

(Thereupon, envelope bearing no identification, was 
marked Government ’s Exhibit No. 34 for identification.) 

Mr. O’Connell: Might it be stipulated that the last 
envelope which has just been handed to the Clerk was not 
an envelope received from Nelson, but that it contains cer¬ 
tain things put in by certain people after it was received 
from Nelson? 
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104S Mr. Fihelly: I believe that is right, Mr. O’Connell. 

1 ask that a folder, an open folder, different from 
the closed ones that have just been marked for identification, 
and on which appears this statement, Partnership Income 
Tax 1940 to ’50, be marked by the next Government number 
for identification. 

(Thereupon, open folder entitled Partnership Income Tax 
1940 to ’50 was marked Government’s Exhibit No. 35 for 
identification.) 

Mr. Fihelly: May I have the 1942 ledger? 

We at this time offer in evidence Government’s 22, which 
is the 1942 ledger. 

The Court: I suppose the defense makes the same objec¬ 
tions heretofore made to the tender. 

Mr. O’Connell: Is it being offered? 

The Court: Yes. 

May I ask counsel, in the hope of expediting matters, do 
you intend for the Government to offer all the exhibits from 
22 through 35, both inclusive? 

Mr. Fihelly: I wanted to check it so I would be accurate 
in answering Your Honor’s question. 

We will probably offer in evidence a part of what is in the 
various envelopes, but not all of it, but that will be available 
to their side if they want to make an offer. 

The Court: But generally you intend to offer the 
1049 contents of exhibits marked Government’s 22 through 
35? 

Mr. Fihelly: That is right. 

The Court: The gentleman may want to examine them, 
and it may be in order to take a recess now. 

Mr. Williams: Your Honor, it is not possible to go through 
these exhibits in a few hours. I thought if we could use the 
time over the week end to go over these exhibits we might 
expedite the trial, and save the time of the jury here, and 
the Government might go ahead with other evidence. 

The Court: I suggest you make a cursory examination 
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and see how much time you may need, and we will take a 
ten-minute recess. 

Mr. O’Connell: May I address you? 

Mr. Fihelly: I was going to say may it be done and start 
marking the documents inside that we may use, and they 
will have an identification mark? 

The Court: That is what I thought you would be doing 
and then you would know what was to be used. 

Come to the bench. 

(Thereupon, counsel approached the Court’s bench and 
the following occurred:) 

Mr. Fihelly: Is it Your Honor’s plan to take a recess so 
we can mark those for identification! 

The Court: This is off the record. 

1050 (Thereupon was had a discussion off the record.) 

Mr. Reilly: May I suggest this, does the prosecu¬ 
tion contend that these records are applicable to all 
defendants? 

Mr. Fihelly: If the defendants are in the conspiracy, yes. 

Mr. Reilly: But I had in mind the question of time, frank¬ 
ly; I would like to know whether any of the records pertain 
to Pumphrey. 

Mr. Fihelly: The Xelson Associate records I think do, I 
don’t recall any others; just Nelson Associate business. 

• •••*••••• 

1052 (The jury being in the box:) 

The Court: You may proceed. Mr. Fihelly. 

Mr. Fihelly: If Your Honor please, Government Exhibit 
22 was offered in evidence and was shown to counsel. 

The Court: Do you desire to note an objection? 

Mr. O’Connell: We do, and for several reasons, if Your 
Honor please. 

The Court: Do you want to do it in the presence of the 
jury, or do you want to come to the bench? 

Mr. O’Connell: I have no objection to the jury hearing 
the objection, Your Honor. 
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We object, first, on the claim of privilege, Section 3486 
of the United States Code. 

The Court: The Court ruled on that yesterday. 

Mr. O’Connell: That is right. And incidentally, to avoid 
taking the time of the Court as each one is offered, I would 
like to have each of these objections stand, Your Honor. 

The Court: Very well. There will be blanket objections 
to each of the exhibits offered, and that may apply to all 
of the defendants. 

*•#**••* *• 

The Court: Perhaps it would be best to have the 
1053 jury retire, gentlemen. 

Mr. O’Connell: Your Honor, could they have some 
freedom, and not be locked up in the room? I would rather 
not be responsible for having them confined. 

The Court: We may not be any more than ten minutes 
or so. 

(The jury having left the courtroom.) 

The Court: I assume the Government is going to offer 
some things from sofe of these several envelopes which 
have been marked, as well as the ledger, as has been 
indicated. 

Have you in the recess time marked additonal sheets or 
items? 

Mr. Fihelly: Yes, Your Honor, up to 77-J. We have 
marked all of them and have had them here at the end of 
the recess, as Your Honor requested. 

The Court: A total of 77 in number? 

Mr. Fihelly: Yes, sir—up to 77-J. 

The Court: The tender under consideration was Govern¬ 
ment Exhibit 22? 

Now, Mr. O’Connell, will you state your objections? 

Mr. O’Connell: First of all we object, Your Honor, on 
the ground that the records are privileged. This does not 
relate to the claim of immunity under the Fifth Amendment 


511 


incrimination. We base it on the privilege granted under 
the Code Section 3486. 

1054 We object to them, additionally, on the ground 
that they are so voluminous that the half hour which 

the Court did graciously grant us to review them has been 
insufficient for us possibly to cover the items. I believe 
there are about 250 or 300 pages in the book. 

The Court: Let us do this, in the interest of economy. 
You are making certain objections as the tenders are made 
and I am going to receive them, broadly speaking, and note 
your objections. 

Do you plan to offer these and submit them to the jury 
at that time, Mr. Fihelly, or are you going on with other 
testimony? 

Mr. Fihelly: I intended to offer them to the jury, if 
Your Honor please, for this reason. 

The Court: What I have in mind is, we are in the after¬ 
noon, and if vou have a witness whose testimony would 
not be long, we could use the afternoon in that manner. 
Then if you gentlemen, over the week end, see anything else 
in these records you think is legally objectionable, you could 
examine them and state your position in that respect. 

Mr. O’Connell: Our main objection to them is this— 
and I believe I speak for all the defendants in the case 
—that there has not been established the perfect or proper 
line of continuity of possession, and the identification has 
been so general that it amounts to no identification 

1055 at all. We say they have never been tied in in the 
chain of continuity by identification; so we object for 

that reason. 

The Court: And do all counsel join in it? 

(There was an affirmative response.) 

The Court: Very well. The Court will overrule the objec¬ 
tion and of course will note the objection of record. 

Now, Mr. Reilly? 

Mr. Reilly: If Your Honor please, I have a specific objec¬ 
tion lo Government Exhibit No. 77-1. 






Mr. O’Connell: That has not been offered yet. 

Mr. Reilly: I thought you said all the way through to 
77-J. 

Mr. Fihelly: I said they had been marked, Mr. Reilly, to 
77-J. But 22 is the one that is offered. 

The Court: Government Exhibit 22 will be received. 

(The ledger heretofore marked for identification as Gov¬ 
ernment Exhibit 22 was accordingly received in evidence.) 

Mr. Williams: Your Honor, I have an additional basis 
for objection. Of course we want to maintain our position 
that we object to all evidence antedating the effective date 
of the Title 18, Section 371. And this, of course, is a book 
that relates to 1942. So I want to object to it on that basis, 
and also on the additional basis that this constitutes the 
work sheet, obviously, from which the defendant prepared 
his income tax; and as such, as a part of his income 
1056 tax work sheet, it is within the privilege extended 
by the statute to such income tax returns. 

The Court.: In that latter connection, the ruling of the 
Court which was made yesterday will also apply. 

That takes care of all objections raised to the tender of 
Government Exhibit 22. 

Mr. Fihelly: Now, the next roughly twelve numbers for 
identification, Your Honor, are envelopes in which the doc¬ 
uments were received from Mr. Nelson. 

I now address myself to the first of the individual items, 
which will be 36-A, -B and -C for identification, and these 
are what generally would be termed withholding slips. 

The Court: Let me follow you, for the sake of the record. 
T gather that you first also gave separate numbers to the 
envelopes, which ran from 23 to 35, both inclusive; and now 
you take from certain of the envelopes certain individual 
items. 

Mr. Fihelly: That is right. This is the first of the items 
taken from the envelopes. 

The Court: And you have given them a separate number. 



Mr. Fihelly: That is right. These are withholding slips, 
marked A, B, C, and so forth; and we are starting in 
chronologically from 1940 forward. 

1057 Mr. O’Connell: May we be shown those, when His 
Honor finishes with them? 

The Court: Yes; Mr. Clerk, pass them to counsel. 

How many are in your tender under the control number 
36, Mr. Fihelly?—three sheets or more than three? 

Mr. Fihelly: There are five, Your Honor—A, B, C, D, E. 

Mr. O’Connell: We raise the additional point, if Your 
Honor please, that these are for the year 1940, and of course 
we contend that that is strictly ex post facto as to this case. 

The Court: We are all agreed that the important part of 
this indictment runs between the dates of October 22, 1948, 
and October 22, 1951. Do I understand the purpose of this 
is to show a grouping of these defendants, on your theory 
there was a continuing conspiracy? 

Mr. Fihelly: That is right, a continuing conspiracy, Your 
Honor. 

The Court: And the factual matter of how much was in 
the salary is unimportant? 

Mr. Fihelly: It will show the names coinciding with the 
witnesses’ testimony, and the period of time in which they 
were there and working for the particular concern. 

Mr. Williams: If that is the purpose of the Government, 
if Your Honor please, I think the sheets themselves 

1058 should not be shown to the jury, with the financial 
data there contained. I think it is simply sufficient, 

if that is really the Government’s purpose, simply to say 
these withholding statements were their salaries. 

The Court: In this particular type of case, you have to 
elaborate pretty much on the instruction to the jury, and- 
the Court will go into it. 

Mr. Williams: So, predicated on what Mr. Fihelly has just 
said to the Court, I object to all amounts of money contained 
on those sheets. 
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The Court: Very well. I will instruct them at the proper 
time. 

Mr. Fihelly: Government Exhibit 37 for identification, 
if the Court please, is a partially unused checkbook on the 
City Bank, several check stubs, including one of March 6th 
in which a certain sum of money, under the name of Blight 
Lee, indicates a check was made out. 

(The exhibit was handed up.) 

The Court: May I ask you, what is the probative value 
of such a stub? 

Mr. Fihelly: To show a business relationship and ac¬ 
quaintance between the defendant Nelson and Blight Lee, 
as of that year, as we have had testimony in the case that 
they were acquainted and one working for the other. 

Mr. 0’Connell: There is no testimony that that is 
1059 Nelson's writing or that it is his checkbook. 

Mr. Fihelly: We will have testimony on the writing, 
Mr. O’Connell? 

The Court: I am going to receive it on the theory that 
there is an explanation, 4 'his part of the business” con¬ 
noted. And I direct counsel’s attention to the fact, particu¬ 
larly counsel for the defense, since there is some showing 
he is in the refrigeration business. 

Mr. Fihelly: Not Mr. Blight Lee, Your Honor. That was 
Pumphrev. 

Mr. O’Connell: We raise the point, if they had a check 
with Blight Lee’s signature on it, that would tie Blight Lee 
in, if they could also show something was received in con¬ 
nection with numbers bets. 

The Court: This is going in on the theory that this is 
in the defendant Nelson’s handwriting—and the Court was 
in error in designating it to be Mr. Lee, as against Mr. 
Pumphrev, who I think the testimony shows is in the 
refrigeration business. 

Mr. O’Connell: We also maintain, under the best evidence 
rule, that the best evidence would be the check and not the 
check stub. 
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The Court: Very well. Your objection will be overruled 
and it will be admitted. 

1060 (The City Bank checkbook, including check stub 
of March 6th with name of Blight Lee, heretofore 
marked for identification as Government Exhibit No. 37, 
was received in evidence.) 

The Court: Now, your next one. 

Mr. Fihelly: Government Exhibit 38 is next. This is a 
check—we are now in the year 1941, if Your Honor please 
—made out to one of the defendants. 

(The exhibit was handed up.) 

The Court: Have counsel seen it? 

Mr. Fihelly: I am not sure whether they have seen the 
particular one, at least not at this time, Your Honor. 

(The exhibit was handed to defense counsel.) 

Mr. O’Connell: We object to Exhibit 38, on the ground 
there is no showing that that is in any way connected with 
a numbers business. It could have been for a loan, or a gift. 

The Court: That is right. It will be received. 

(The check made out to one of the defendants, heretofore 
marked for identification as Government Exhibit 38, was 
accordingly received in evidence.) 

Mr. Wood: And as a further objection, may it please 
Your Honor, this is a check apparently made payable to 
Shirley McCoy. I understand from the Government 
1061 that they have another one in 1941. 

We further object on the ground that Your Honor 
feels Mr. Nelson has waived his privilege. We would like 
to indicate to the Court that we don’t feel he could waive it 
as far as Shirley MsCov is concerned, and therefore we 
object to its admission. 

Mr. Fihelly: To save time, Your Honor, we will introduce 
the other check, which is Government Exhibit 42; and I 
will be <dad to show it to Mr. Wood. I believe he has seen it. 

O 

Mr. Wood: I have seen that one, Your Honor, yes, sir. 

The Court: Exhibit 42 will be received, subject to 
objection. 


516 


(Another check made out to one of the defendants, here¬ 
tofore marked for identification as Government Exhibit No. 
42, was accordingly received in evidence.) 

Mr. Fihelly: We offer 39 and 39-A, which is a check from 
Virginia M. Nelson to the York Safe & Lock Company, 
$1,040; and a check stub, showing the same general entry, 
Your Honor. 

The Court: Frankly, I don’t see the probative value of 
this check. 

Mr. Fihelly: There is evidence in the case, if Your Honor 
please- 

1062 The Court: That the witness worked for the York 
Safe Company. 

Mr. Fihelly: There was one witness, Don Post, who did. 

The Court: Yes. 

Mr. Fihelly: But there is evidence in the case that at the 
various places where the numbers headquarters were, there 
were safes. 

The Court: How does that connect the wife with the safes 
that were in the premises? 

Mr. Fihelly: A purchase in that amount from the York 
Safe & Lock Company would be circumstantial evidence, at 
lease, of the purchase of something of that particular 
nature and in that large amount. 

The Court: Is there objection to it? 

Mr. O’Connell: It is objected to. 

The Court: It is sustained. 

Mr. Fihelly: This is 40 and 40-A and -B, if Your Honor 
please—A and B being two checks to Ginn & Company, and 
Bryan & Company, which appear at the end of the check¬ 
book; and underneath each of those appears “Stationery 
reimbursed by Nos bus” on each. And there are several 
other items in the check stubs. 

The Court: Is it your contention that the word “Nos” 
means numbers, in abbreviation? 

Mr. Fihelly: Yes, Your Honor, it is. 
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1063 Mr. O’Connell: I would like to put Mr. Fihelly on 
the stand and cross-examine him as to his ability to 

state that as a fact, Your Honor. 

The Court: The Court will note the popular abbreviation 
of number is “No.,” and the plural with the “s”. 

I will admit that. 

Mr. O’Connell: And may I inquire where Mr. Fihelly 
learned about that, Your Honor? 

Mr. Fihelly: I learned that in kindergarten, if Your 
Honor please. 

The Court: That is admitted, subject to objection. 

(The checkbook and checks to Ginn & Company and Bryan 
& Company, heretofore marked for identification as Govern¬ 
ment Exhibits Nos. 40, 40-A and 40-B, were accordingly 
received in evidence.) 

Mr. Fihelly: Exhibit 41 is a series of check stubs, with 
another item, if Your Honor please, check number 30— 
check stub number 30—“Collected from no business,” and 
again we claim the abbreviation is for “numbers.” 

The Court: Have you gentlemen seen this? 

(The exhibit was handed to defense counsel.) 

Mr. Williams: Your Honor, during this break, I think 
there is one thing that should be called to your attention. 
Yesterday in your ruling, as I understood your opinion, 
you predicated to some extent your ruling on the fact 

1064 that the defendant Nelson, when he appeared before 
the Senate Committee and subsequently when he was 

asked to produce his records, failed to assert his privilege 
against self-incrimination under the Fifth Amendment. 

Now it appears the Government is seeking to offer rec¬ 
ords, not only of the defendant Nelson, but records that 
involve these other defendants, who for the first time are 
now learning that their records have been given to a Senate 
Committee without their knowledge, and who of course 
have never had a chance to assert their privilege against 
self-incrimination. 
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The Court: Will you be a little more specific? What 
records do you say apply to them? 

Mr. Williams: As I understand the second exhibit offered 
by the Government, there were records involving- 

The Court: The second was a stub showing payment to 
Blight Lee, was it not? 

Mr. Williams: I don’t recall the order, Your Honor; 
there are so many. 

The Court: The third group consisted of checks payable 
to Shirlev McCov. 

m> * 

Mr. Williams: I have reference to the withholding 
statements. 

The Court: That is even a better illustration of what the 
Court has in mind. The preparation of that is 
1065 evidently by a group. If persons take out for salary 
withholdings, it shows an association, under the 
charge in the first count, that 4 ‘as clerks” and as other 
designations becoming material; and under the conspiracy 
charge, that they were conspiring and agreeing to associate 
each with the other. It shows association. 

Mr. Williams: I make this point at this time, both for 
the future and retroactively, Your Honor. I think there 
may be many of these records which will be records not of 
the defendant Nelson, and I think we have a stand to object 
on the basis mentioned by Your Honor yesterday. 

The Court: I am glad you called my attention to this 
while the jury is out, because I want to call attention to one 
thing that happened yesterday. I was reading the record 
during the recess, and at one point the question arose as 
to the circumstances under which these several exhibits 
were actually produced, either in the Crime Investigating 
Committee room or in the Home Owners Loan Building. 
We were on the question of whether they were voluntarily 
given, that is, voluntarily in the sense of the law; and Mr. 
Fihelly raised a transcript and said “Here in this record,” 
or words to that substance, “it will be shown they were 
given voluntarily.” 
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Someone has raised the point before recess as to how 
much of that testimony goes on. I want to be clear 

1066 on that. The holding of the cases indicates you may 
use it to show the circumstances of the witness com¬ 
ing before the Committee, what transpired in regard to the 
production of testimony, be it voluntary or that the witness 
stood upon his constitutional rights. But I am going to rule 
that what was testified, the actual testimony, is not to be 
received. 

Am I clear to all of you gentlemen on that? 

Mr. Fihelly: Your Honor, I only offered it to show there 
was no constitutional privilege raised, no question of 
incrimination. 

The Court: That is what you said in your tender, yes. 
But I don’t want to give the impression that that testimony 
Mr. Xelson gave can be read in toto in this case. 

Mr. O’Connell: May we call to the Court’s attention, it 
wasn’t the constitutional immunity we were claiming, but 
the statutory, code privilege accorded to a witness before 
a Senate or congressional committee—Section 3486 of the 
United States Code. 

The Court: If there is any doubt about it, we can clear it 
up right now for the record—and while waiting for the 
record, what is the next tender you have? 

Mr. Fihelly: The next tender, if Your Honor please, is 
Government Exhibit 43. 

The Court: What happened to 42? 

Mr. Fihelly: Mr. O’Connell had it, and I thought he 

1067 probably returned it. 

Mr. O’Connell: Xo. We haven’t gotten through 
reading these interesting items. 

The Court: Exhibit 41, again, is what, please? 

Mr. Fihelly: If Your Honor please, 41 was a series of 
check stubs, with just one, if Your Honor please, which had 
the “no”—reimbursed from numbers business. 

The Court: The same objection? 

Mr. O’Connell: The same objection. 
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The Court: Very well. The same ruling. It will be 
admitted. 

(The check stubs, including stub No. 30, heretofore 
marked for identification as Government Exhibit 41, was 
accordingly admitted in evidence.) 

The Court: And 42? 

Mr. Fihelly: No. 42 went in, Your Honor. It is the second 
Shirley McCoy check. We put it in with the earlier one. 

The Court: So that has been previously received? 

Mr. Fihelly: That is right, Your Honor. 

The Court: Now if we may pause here, to straighten out 
the record, on page 937 of the official record it reads as fol¬ 
lows, and I quote: 

I “Mr. O’Connell: Will you bear with me, please? We 
are now reaching a question of the privilege, 
1068 under Section 3486 of the United States Code 
Annnotated, which says that documents—that is 
Title 18 of the U..C.A.—which says that testimony of 
a witness before a Senate committee or anv subcom- 
mittee duly authorized by joint or concurrent resolution 
may not be used against that person in any case except 
a case of perjury. 

“It also provides an exception, which says public 
records are excluded from this privilege. And obvious¬ 
ly, by stating the specific exception, the general is in¬ 
cluded in the privilege; and therefore we assert and 
now we want to lay the basis for it, to offer to Your 
Honor for final ruling, so that in the event later on it 
becomes necessary, another Court can rule upon 
whether or not this Court was justified in its ruling. 

“We want to bring out that these are private papers, 
and the circumstances under which they were received. 

“I believe it will be conceded by Mr. Fihelly that the 
exclusion of the private papers under 3486 of Title 18 
was never urged and never argued before Judge Letts. 

“Mr. Fihelly: If Your Honor please, we offer in 
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evidence as the next exhibit the testimony of 
1069 the witness Charles E. Nelson, and the testimony 
will show that he didn’t, stand on his constitu¬ 
tional rights; he answered freely. And under the May- 
Garsson case, unless you do say you are going to ia- 
criminate yourself, and assert your constitutional privi¬ 
lege, that statute does not apply.” 

The Court (Continuing): I call that to the attention of 
counsel, because I didn’t want to give the impression that 
by merely saying “We offer the testimony,” it meant the 
literal transcription of the record. 

Those portions that deal with the appearance and 
whether or not the claim of constitutional immunity was 
asserted, that may be offered in the case. 

Now, continuing on with the proffer of exhibits. 

Mr. O’Connell: Might I ask at this time how many more 
exhibits there are, Mr. Fihelly? 

The Court: He said he had 77. 

Mr. O’Connell: And how far do we have to go? 

Mr. Fihelly: We are at 43. 

Mr. O’Connell: With the colloquy and studying these 
exhibits, it appears we won’t be able to get to the jury until 
after 3:00 o ’clock. Might I suggest that the jury be excused 
at this time until Monday morning, Your Honor? 

The Court: I don’t know what the situation is going to be, 
if we are able to move along. 

1070 Mr. O’Connell: I would like to keep the jury in a 
happy frame of mind, Your Honor. 

The Court: I hope you can keep the jury in a happy 
frame of mind for the next few weeks. But if there is to 
be a blanket objection, we may be able to pass on it very 
quickly. If it is going to be taken up exhibit by exhibit, 
which I hoped to avoid by taking the long recess, then it 
may take longer. But we will find out and we will make 
as much progress as we can. 

What is the next? 



Mr. Fihelly: That is 43, Your Honor, a cheek made out 
to a person whose name was mentioned by one of the wit¬ 
nesses as being employed at one of the numbers head¬ 
quarters. 

Mr. Ford: What is the name? 

Mr. Fihelly: The name is May McGuire. 

Mr. Ford: I could save a lot of time, if Mr. Fihelly would 
confirm, as I understand it, that none of these exhibits 
refer to mv clients. 

•r 

Mr. Fihelly: I told you that at the bench, Mr. Ford. 

Mr. Ford: So we can save that much time. 

Mr. O'Connell: We object to this, for the reasons stated, 
and for the additional reason that we don’t know who Mrs. 
Mae McGuire is. She never appeared as a witness and 
there is nothing to indicate what the payment was for— 
and it cannot be assumed that it was for numbers. 
1071 The Court: It will be received, subject to your 
objection. 

(The check made out to Mae McGuire, heretofore marked 
for identification as Government Exhibit No. 43, was ac¬ 
cordingly received in evidence.) 

The Court: Your next one, Mr. Fihelly? 

Mr. Fihelly: Next, 44, is a check, and 44-A the check stub 
referring to it, to Ginn, signed by Charles E. Nelson, the 
check stub 44 Reimbursed by nos,” period. 

(The exhibit was handed to defense counsel.) 

The Court: Is there any objection to 45? 

Mr. Hantman: That was 44, I believe, Your Honor. 

Mr. O’Connell: To 1941, all the previous objections, Your 
Honor, and further that there is no indication what the 
payment was for, whether for private stationery, wedding 
announcements, birth announcements, or anything else. 

The Court: It will be received, subject to objection. 

(The check and check stub heretofore marked for identi¬ 
fication as Government Exhibits Nos. 44 and 44-A, were 
accordingly received in evidence.) 


Mr. Fihelly: Your Honor, 46 is a checkbook with stubs. 
There are no checks in here. But the two stubs are, again, 
“Reimbursed by nos bus.” 

(The exhibit was handed to defense counsel.) 

The Court: On 46, is there any objection? 

1072 Mr. Reilly: Do I understand the record to show, 
Mr. Fihelly, that until you get to 77-1 and J, the 

defendant Pumphrey’s name is not mentioned at all? 

Mr. Fihelly: I don’t recall any mention. There may be 
some small business accounts, with his name in it, which 
can be legitimate. But I don’t recall any of them. 

Mr. Reilly: Very well. 

The Court: Is there any objection, gentlemen? 

Mr. O’Connell: If Your Honor please, if you will bear 
with me for an additional minute, perhaps we should ex¬ 
amine each of these stubs. We don’t want to find any 
sleepers in here at the last minute. 

I notice checks for $100 for the Police Boys Club, and two 
$25 donations for the Volunteer Fire Departments in Mary¬ 
land, and I am wondering whether or not they are going 
to connect them up. 

The Court: You wouldn’t say they tend to incriminate, 
would vou? 

Mr. O’Connell: I am wondering whether they are going 
to try the Boys Club and the Volunteer Fire Departments 
in this proceeding. 

The Court: Is that the only objection? 

Mr. O’Connell: Will Your Honor bear with me one 
minute ? 

And also that they are check stubs and indicate nothing. 
The best evidence is tne cnecks themselves, going to 

1073 the bank and being endorsed. 

The Court: They will be admitted, subject to 
objection. 

(The checkbook, heretofore marked for identification as 
Government Exhibit No. 46, was accorningly admitted in 
evidence.) 
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Mr. Fihelly: 47 and 47-A, if Your Honor please, are 
check stubs on E. M. Bryan and Thrillings, Caterers, and 
both “Reimbursed by no” or 4 ‘nos” “bus” or “business”. 

(The exhibit was handed to defense counsel.) 

1076 The Court: 47 has been identified. 

Mr. Ford: Your Honor, inasmuch as they do not 
affect my clients, may they be excused? 

The Court: Will you be here? 

Mr. Ford: Yes, I will be here awhile longer. 

The Court: Unless you need their advice. 

Mr. Ford: No, I think not. 

The Court: 47 was the last one. It will be admitted sub¬ 
ject to objection. 

(Thereupon, the document heretofore marked Govern¬ 
ment’s Exhibit No. 47 for identification, was received in 
evidence.) 

Mr. Fihelly: Before I offer 48, may I just mention some¬ 
thing to clear the record? I mentioned that right after 22 
there were ten or twelve numbers which were outer enve¬ 
lopes in which the Nelson records had been received, and 
another envelope in which some other data had been put in. 
I do not think there is any objection to those envelopes 
going in. 

Mr. O’Connell: The same objection. 

The Court: 22 to 35 will be admitted subject to the 
objection. 

(Thereupon, envelopes heretofore marked Government’s 
Exhibits Nos. 22 to 35 for identification, were received in 
evidence.) 

1077 Mr. Fihelly: 48 is several check stubs wdth the 
writing, “Reimbursed by no bus, or no bus.” 

Mr. O’Connell: That “by no” could have been the 
Nowlands. 

The Court: I appreciate your position. It will be received 
subject to objection 

Go ahead. 
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(Thereupon, check stubs heretofore marked Govern¬ 
ment's Exhibit No. 48 for identification, were received in 
evidence.) 

Mr. Fihelly: No. 49, if Your Honor please- 

Mr. O'Connell: Will you wait just a minute? 

Mr. Fihelly: I will be glad to, but His Honuor told me to 
go ahead, Mr. O’Connell. 

Mr. O’Connell: Will Your Honor bear with me a 
moment? 

The same objection and the additional point of time, 
'41, w^e say it is without the scope of the case. 

The Court: It will be received subject to the objection. 

Mr. Fihelly: 49, if the Court please, we offer again sev¬ 
eral check stubs, with at least three of them marked “Re¬ 
imbursed by nos bus.” 

Mr. O'Connell: No. 49 is being objected to on the ground 
previously stated, including the question of time and the 
additional point that the check stubs indicate nothing; the 
best evidence is the check itself. There is one stub 
1078 in here for adding machines, and no identification 
what the adding machines were used for, what they 
were, and we can't assume. 

The Court: Mr. Fihelly, when you were identifying these 
you referred to the exhibit with the words at the bottom, 
“No bus.” Is it your contention that that is the only part 
to be received? 

Mr. Fihelly: That's right. 

The Court: It will be received, and let it be understood 
blanketly that every time there is an objection it is the 
objection of all the defendants. 

Proceed. 

(Thereupon, check stub heretofore marked Government’s 
Exhibit No. 49 for identification, were received in evidence.) 

Mr. Fihelly: 50 is a series of check stubs offered for the 
same reason, the check stubs being of the same nature, 
“Reimbursed by no bus,” or “nos bus.” 
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The Court: Any objection, Mr. O'Connell? You wouldn’t 
shock the Court by admitting that one of these exhibits go 
in, would you? 

Mr. O’Connell: I beg your pardon? 

The Court: I say you wouldn’t shock the Court by admit¬ 
ting that one of these exhibits should go in? 

Mr. O’Connell: Xo, but I was shocked a little while 

1079 ago when one of them was kept out. 

The Court: You may have the experience that more 
will be kept out. May I assume you object? 

Mr. O'Connell: The same objection. 

The Court: All right, it will be admitted. 

(Thereupon, series of check stubs heretofore marked 
Government’s Exhibit Xo. 50 for identification, were 
received in evidence.) 

Mr. Fihelly: 51, if Your Honor please, is again a series 
of check stubs with four or five “Reimbursed by no bus” 
or “nos bus.” 

Mr. O’Connell: Same objection. 

The Court: It will be admitted. 

(Thereupon, series of check stubs heretofore marked 
Government’s Exhibit Xo. 51 for identification, -were 
received in evidence.) 

Mr. Fihelly: 52 is a similar situation, check stubs with 
“Reimbursed by no b.” 

Mr. O’Connell: Same objection. I am trying to speed it up. 

The Court: It may be admitted. 

(Thereupon, series of check stubs heretofore marked 
Government’s Exhibit Xo. 52 for identification, were 
received in evidence.) 

Mr. Fihelly: 53 is a series of check stubs, the same 

1080 thing, “Reimbursed by nos b.” 

Mr. O’Connell: Same objection. 

The Court: It will be admitted. 

(Thereupon, series of check stubs heretofore marked 
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Government’s Exhibit No. 53 for identification, were 
received in evidence.) 

Mr. Fihelly: 54, if Your Honor please, is a series of 
check stubs, a little different, reading “Reim by n b.” 

Mr. O’Connell: As I understand it, he contends that n b 
represents the numbers business. 

Mr. Fihelly: That is our contention. 

Mr. O’Connell: I would like to submit that with the evi¬ 
dence we have had, n b means North Beach. 

The Court: It is argumentative. 

Mr. O’Connell: I don’t think there is any argument, the 
Court must instruct the jury it is North Beach. 

The Court: If it goes in with the abbreviation n b, you 
may argue it is North Beach, no business, or anything you 
choose. 

Mr. O’Connell: Of course, that would be speculating. 

The Court: Is that the objection to 54? 

Mr. O’Connell: That is the objection. 

The Court: Admitted. 

(Thereupon, series of check stubs heretofore marked 
Government’s Exhibit No. 54 for identification, was 
received in evidence.) 

1081 Mr. Fihelly: 55 is a series of check stubs with the 
mark “Reim by nos b.” 

Mr. O’Connell: Same objection. 

The Court: It will be admitted. 

(Thereupon, series of check stubs heretofore marked Gov¬ 
ernment’s Exhibit No. 55 for identification were received 
in evidence.) 

Mr. Fihelly: Exhibit 56 is a series of check stubs, and 
two of them marked, I will show Your Honor the first one, 
“Reim by nos b.” 

The Court: Any objection to the tender of Exhibit 56? 

Mr. O’Connell: Same objection. 

The Court 4 It will be admitted. 

(Thereupon, series of check stubs heretofore marked Gov- 
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eminent’s Exhibit No. 56 for identification, were received 
in evidence.) 

Mr. Fihelly: 17 is also a series of check stubs, and three 
of them have “Reim by nos b.” 

Mr. O’Connell: That is objected to on the additional 
ground that I don’t know whose checkbook it is. 

The Court: It will be admitted. 

(Thereupon, series of check stubs heretofore marked Gov¬ 
ernment’s Exhibit No. 57 for identification, were received 
in evidence.) 

1082 i Mr. Fihelly: 58 and 58-A are two more check stubs 
with the same general legend. 

Mr. O’Connell: The same objection. 

The Court: They will be admitted. 

(Thereupon, check stubs heretofore marked Govern¬ 
ment’s Exhibits Nos. 58 and 58-A, respectively, for identi¬ 
fication, were received in evidence.) 

Mr. Fihelly: 59, if Your Honor please, is a series of check 
stubs with the same general entry, “Reim by no bus.” 

The Court: What year? 

Mr. Fihelly: 1949.’ 

Mr. O’Connell: Same objection. 

The Court: It will be received. 

(Thereupon, series of check stubs heretofore marked Gov¬ 
ernment’s Exhibit No. 59 for identification, was received 
in evidence.) 

Mr. Fihelly: No. 60, if Your Honor please, is addressed 
to Mr. Charles E. Nelson, Ritchie Road, Ritchie, Maryland. 

The Court: Is it a letter? 

Mr. Fihelly: From the Treasury Department. 

Mr. Ford: What is that, an agent’s report? 

Mr. Fihelly: Not an agent’s report. 

The Court: Wait a minute, don’t go putting that into the 
record yet, it is not in evidence. May I see that again, 
please? 

1083 Mr. Fihelly: Yes, certainly. 
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Mr. O'Connell: Objected to on the ground that this 
is a letter written to Mr. Charles E. Nelson, Ritchie Road, 
Ritchie, Maryland, and not binding in any way either on 
Nelson or anybody here. It is a statement of what the 
agent thinks of the analysis of his tax, and everything else, 
and I can’t decipher what the agent’s name is. 

Can you read that, Mr. Fihelly! 

Mr. Fihelly: It looks like J. C. Wilma. 

Mr. O’Connell: In any event it is an Internal Revenue 
agent writing to Mr. Nelson as to -what his analysis of his 
income tax was. It is his explanation of the items as they 
appeared to him, and how he estimates the tax, and just 
what he thinks of the whole general picture, asking Mr. 
Nelson to waive any rights he has. 

Mr. Ford: If anything, it is evidence of an additional 
crime as to a deficiency which would be evidence of an 
additional crime. 

Mr. Fihelly: That is not a crime. 

The Court: A deficiency is not evidence of crime. It will 
be admitted. 

(Thereupon, document heretofore marked Government’s 
Exhibit No. 60 for identification, was received in evidence.) 

Mr. Fihelly: 60-A is a letter addressed to Charles E. 
1084 Nelson and Associates. 

Mr. O’Connell: We object to that on the same basis 
that we objected to the last letter written by an Internal 
Revenue agent to Mr. Nelson, for all the reasons stated. 

The Court: Very well, it will be received. 

(Thereupon( document heretofore marked Government’s 
Exhibit No. 60-A for identification, was received in 
evidence.) 

Mr. Fihelly: 61 and 61-A, if Your Honor please, are 
respectively, one, a letter from the Treasury Department 
to Charles E. Nelson, and a letter to Mrs. Virginia M. 
Nelson along the same general lines as the other letters. 

The Court: Will you be good enough to hand me back 
60-A? 
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Mr. Filielly: 'Sir. Ford has it. 

Mr. Ford: On that 60, may I just direct your attention to 
that first paragraph on the second page, where it says 
there, it speaks of fines, bonds, and attorney’s fees. I sub¬ 
mit fines and bonds relative to criminal offenses. There 
isn’t anything civil about a fine or bond. 

Mr. O’Connell: 61 and 61-A are objected to on the same 
ground as the last two letters, two exhibits, letters from 
the Internal Revenue agent stating his opinion. 

The Court: It will be received. 

1085 (Thereupon, the documents heretofore marked 
Government’s Exhibits Nos. 61 and 61-A, respec¬ 
tively, for identification, were received in evidence.) 

Mr. Fihelly: 62 for identification is a Treasury Depart¬ 
ment envelope addressed to Mrs. Virginia M. Nelson; 62-A 
is an enclosed letter similar to those Your Honor has just 
looked at. 

Mr. Williams: Of course, we are running into the same 
problem we talked about a few months ago; here we have 
letters addressed to Mrs. Nelson concerning Mr. Nelson’s 
tax return and, of course, Mr. Nelson could not waive her 
rights when he appeared before the Committee. She has 
never had an opportunity before now to assert it, and I 
am sure she is asserting it. 

Is that right, Mr. O’Connell? 

Mr. O’Connell: Yes, sir. May I indicate that 61-A is 
addressed to Mrs. Nelson. Nobody could waive her right 
as to inspection of that, or the introduction of it in this 
case. 

The Court: Objection overruled, the second count charg¬ 
ing conspiracy, the Court holds it is competent to be re¬ 
ceived as against Mrs. Nelson and against the others 
mentioned in those schedules. 

Mr. O’Connell: The same objection to 62-A. 

The Court: The same ruling, it will be admitted. 

1086 (Thereupon, documents heretofore marked Gov- 
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eminent’s Exhibits Nos. 62 and 62-A, respectively, 
for identification, were received in evidence.) 

Mr. Fihelly: 63-A, if Your Honor please, consists of two 
pages of ledger sheets with certain numbers indicating 
money aside certain initials and many of the initials are 
with respect or correlated to evidence in this case with 
respect to symbols used at headquarters and in the num¬ 
bers business. 

The Court: May I ask counsel for the Government, do 
you purpose to identify the handwriting that appears at 
the top of the page on the first one? 

Mr. Fihelly: No, I don’t know whose handwriting that is, 
Your Honor. I have no objection to counsel, however, 
having it rubbed off. I don’t know whose writing it is. 

Mr. Williams: I think before we can understanding^ 
state our position on this exhibit Your Honor will have 
to know. 

The Court: You would have to know that? 

Mr. Williams: Yes, on No. 1. 

The Court: Do you object on that score? 

Mr. Williams: Yes, sir. 

The Court: Very well, I am going to sustain the objection 
to the first sheet of the exhibit marked 63. 

1087 Mr. Williams: I think we should be informed as 
to whether or not the Government is going to offer 
additional evidence on these symbols and the identities of 
the persons that the symbols purport to represent so that 
we will know which of the defendants are affected by the 
admission of this document, because it may be some of us 
are not affected by it, and stand on the same general 
objection. 

Mr. O’Connell: May I say this, there is nothing incrimi¬ 
natory; it would have to be speculation and guesswork. 

The Court: You don’t think it would be incriminating? 
The second page will be received over the objection of 
counsel. The first page will be stricken. 



Mr. O’Connell: There is no way to determine who they 
refer to there, just the letters. 

Mr. Reilly: May I see the second page before Your 
Honor finally rules? 

I object on behalf of the defendant Pumphrev unless 
there is some indication as to what the symbols may mean, 
or will in any way indicate what they are identifying. 

Mr. O’Connell: We object on the ground that there is no 
evidence of November or December 1944, and the hand¬ 
writing is some unknown person, and no indication of 
what tlie figures pertain to, or what they are for. 

The Court: From the records produced by Mr. Nelson? 

Mr. O’Connell: So they say. 

1088 The Court: Very well, it will be received. 

(Thereupon, the document heretofore marked Gov¬ 
ernment’s Exhibit No. 63-A for identification, was received 
in evidence.) 

Mr. Fihelly: Mark this 63 and we will take out the first 
page, as Your Honor as indicated. 

64 and 65 are two Nowland Associates copies of returns, 
they are both ’44 returns. 

Mr. Williams: Your Honor, this is another illustration 
of the point we have made heretofore, that Nowland As¬ 
sociates could not have knowledge prior to this moment 
that their returns were surrendered to the Senate Com¬ 
mittee on August 9, 1951 and, secondly, they were in no 
position to assert the privilege and now, for the first time, 
they have the opportunity to do so, and I understood Your 
Honor to say yesterday that had Mr. Nowland asserted 
his privilege on the appropriate date, the ruling would 
have been different, and now they have the first opportu¬ 
nity to assert, and I object to it. 

The Court: Rules that under a continuing offense such 
as gaming particularly under the conspiracy under the 
second count of the indictment, that when a piece of evi¬ 
dence is competent to be received it is also competent as 
ngainst others in the confederation. 
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Mr. O’Connell: And that objection is as to all 

1089 defendants. 

The Court: 64 and 65 will be received. 
(Thereupon, documents heretofore marked Government’s 
Exhibits Nos. 64 and 65, respectively, were received in 
evidence.) 

Mr. Fihelly: 66 covers the period of 1945, there are 

assembled on each page, such as BL- 

The Court: Let me see it. Don’t read it into the record. 
Mr. Fihelly: Very well, Your Honor. 

Mr. O’Connell: We object to these on the additional 
ground that they are incompetent, irrelevant and immate¬ 
rial, and so vague that no sense can be gained from them 
at all. 

Mr. Reilly: There is no indication of what they are, if 
Your Honor please, at all. 

Mr. O’Connell: A person with a crystal ball couldn’t 
even decipher them. 

The Court: It will be received. 

(Thereupon, documents heretofore marked Government’s 
Exhibit No. 66 for identification, was received in evidence.) 

Mr. Fihelly: 67, if Your Honor please, are some ledger 
sheets covering 1946, with certain names appearing thereon. 
The Court: Is the third page a recapitulation of any¬ 
thing appearing on these other pages? 

1090 Mr. Fihelly: I haven’t studied the document in 
that particular detail, Your Honor; it has just come 

off. 

The Court: Counsel might look at that. I might say very 
quickly I don’t see the relevancy of that last page. 

Mr. O’Connell: Could Your Honor include that ruling 
to all of them? 

The Court: No, just that. It doesn’t mean anything, 
it is only a scratch sheet. 

Mr. Wadden: We will withdraw it, Your Honor. 

The Court: Withdraw it. 

Mr. Hantman: Just the last sheet. 

Mr. O’Connell: We object to these on the ground that 
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they have no probative value whatsoever. There is no 
indication what the figures mean, what they were for, and 
also on the ground stated by Mr. ‘Williams that these 
people have a right to claim their privilege. 

The Court: It will be received. 

Mr. O’Connell: No indication as to whose handwriting 
it is. 

(Thereupon, ledger sheets heretofore marked Govern¬ 
ment’s Exhibit No. 67 for identification, were received in 
evidence.) 

Mr. Fihelly: 68 are two ledger sheets similar to those 
Your Honor has just ruled on. 

The Court: The present tender is on Government 
1091 Exhibit 68? 

Mr. Fihelly: That’s right, Your Honor. 

The Court: Any objection, gentlemen? Do counsel have 
need of their clients being here? I don’t care. 

Mr. O’Connell: I don’t care. 

Mr. Ford: I can speak for Mr. Wood in that connection, 
he waives that. 

The Court: Very well. 

Now, is there objection to 68? 

Mr. O’Connell: Same objection, all of the objections we 
have stated heretofore. 

The Court: Admitted. 

(Thereupon, ledger sheets heretofore marked for identi¬ 
fication as Government’s Exhibit No. 68, were received 
in evidence.) 

Mr. Fihelly: 69, if the Court please, covers the period 
1950 and has entries and figures with respect to the 
same business. 

The Court: You gentlemen might look at that. I will 
reserve on this one so we can make a little time. 

Now, what is the next number? 

Mr. O’Connell: May I look at it? We would just like 
to see it. 
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The Court: The next is 70? 

Mr. Fihelly: Yes, sir, several ledger sheets similar 

1092 in nature. 

Mr. O’Connell: 69 is objected to for all the rea¬ 
sons stated. 

The Court: I am going to hear you fully. 

Now, the next one. 

Mr. Fihelly: No. 71 covers certain data for the year 1945. 
It is the same general data, Your Honor, as in 42, 1942 
book, Exhibit 22. 

Mr. O’Connell: 70 is objected to. 

The Court: Is there a tender of the next one? 

Mr. Fihelly: Yes, Your Honor, 72 is a group of loose 
ledger sheets which we again contend are similar to Ex¬ 
hibit 22, covering the year 1946. 

The Court: May I ask counsel for the defense, is there 
any objection to 71? 

Mr. Ford: Yes, sir. 

The Court: It will be admitted subject to the same 
objection. 

(Thereupon, document heretofore marked for identi¬ 
fication as Government’s Exhibit No. 71, was received 
in evidence.) 

The Court: Is there a tender of another group? 

Mr. Fihelly: Yes, Your Honor, 73, similar ledger sheets 
which we contend are like 22, in date covering the year 
1947, Your Honor. 

1093 The Court: Now, gentlemen, I think you had Gov¬ 
ernment Exhibit 72 in front of you. Any objection? 

Mr. O’Connell: Objection, blanket objection, Your Honor. 

The Court: It will be received subject to objection. 

(Thereupon, loose ledger sheets heretofore marked for 
identification as Government’s Exhibit No. 72 were received 
in evidence.) 

The Court: Now, Government 73, admitted subject to 
objection. 
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(Thereupon, ledger sheets heretofore marked for identi¬ 
fication as Government’s Exhibit No. 73, was received in 
evidence.) 

Mr. Fihclly: 74, if the Court please, covering the period 
1948, all of those being fiscal years, I understand. 

The Court: 74? 

Mr. Fihelly: 75, which I represent to Your Honor are 
similar ledger sheets covering the period 1949. 

The Court: As to the record covering 74, is there any 
objection? 

Mr. Reilly: I haven’t looked at it. 

Mr. O’Connell: Blanket objection. 

The Court: It will be received subject to the objection. 

(Thereupon, documents heretofore marked for identi¬ 
fication as Government’s Exhibit No. 74, were received in 
evidence.) 

The Court: Government’s 75? 

1094 Mr. Fihelly: 76 are similar sheets covering the 
period 1949. 

The Court: May I have back Government’s Exhibit 75? 

Mr. Fihelly, the Court would call your attention to the 
fact that 76 begins in October ’49 and extends through 
January 1950. 

Mr. Wadden: June 30, 1950. 

The Court: That one seems to embrace parts of two years. 

Now, gentlemen, on Government Exhibit 75 covering the 
year 1949, any objection? 

Mr. O’Connell: Same objection. 

The Court: It will be admitted. 

(Thereupon, ledger sheets heretofore marked for identi¬ 
fication as Government’s Exhibit No. 75, were received in 
evidence.) 

The Court: Now, 76. 

Mr. O’Connell: Blanket objection. 

The Court: It will be admitted. 

(Thereupon, ledger sheets heretofore marked for identi- 
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fication as Government’s Exhibit No. 76, were received in 
evidence.) 

The Court: Is there a further tender? 

Mr. Fihelly: Just one group. I am trying to get at 

1095 items so it will help Your Honor to understand it. 
The folder itself is 35. I present to Your Honor 

the folder which is marked 35 for identification, and then 
a series of exhibits, 41 to 50-J, no, it will be 77 to 77-J, 
covering the years stated as Federal returns of Charles E. 
Nelson for the years ’41 to ’50, inclusive. 

Mr. Reilly: Was that 35, did you say? 

Mr. Fihelly: 35 was the outside folder; the inside starts 
with 77 going to 77-J. 

Mr. Reilly: I would like to be heard on that. 

The Court: Now, let me see if the Court has it correct. 
The tender is of the Manila envelope which has been 
marked 35. 

Mr. Fihelly: For identification. 

The Court: The Court has previously ruled that th^ 
folder was admissible, and the tender is as to the contents 
therein? 

Mr. Fihelly: 77 to 77-J, inclusive. 

The Court: Is that the last group? 

Mr. Fihelly: Yes, sir, that is the last group. 

The Court: That leaves for admission or rejection Gov¬ 
ernment’s Exhibit 69, 70, and 77 to 77-J, both inclusive. 

• ••••••••• 

1096 The Court: Gentlemen, taking the exhibits in 
order, I think the first one that the Court reserved 

on is No. 69. I assume both sides have seen it. May I 
see that again, please. 

Any objection by the defense to tender of Govern¬ 
ment’s 69? 

Mr. O’Connell: The blanket objection. 

The Court: Exhibit No. 69 will be admitted subject to 
the objection. 
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Is there objection to 70? 

Mr. O’Connell: Same objections. That’s plural. 

The Court: It will be admitted subject to the objections 
noted. 

(Government Exhibits 69 and 70, heretofore marked for 
identification, were received in evidence.) 

The Court: No. 35 is the folder, and has been previously 
admitted, subject to objection. That leaves No. 77 to 77-J. 

Mr. O’Connell: It says on all those papers in this ex¬ 
hibit, “To be retained by the taxpayer,” and the taxpayer 
at this time would like tQ exercise that direction of the 
Internal Revenue, that he retain it. 

Mr. Reilly: If Your Honor please, on behalf of the 
defendant Humphrey, I object generally on the same 
grounds that have been submitted by all counsel as to all. 

I invite Your Honor’s attention specifically to Exhibit 
77-1 and 77-J, and that part of 77-1 which indicates on the 
rear, “James F.,” or “L. Pumphrey”—I am not 
1097 sure which; it is rather illegible—“$2,190.68.” That 
part of 77-J that indicates to James L. Pumphrev, 
$3,277.81. 

I am sure I need not invite Your Honor’s attention to 
the fact that there has been much testimony here as to 
perfectly legitimate business in which the defendant 
Pumphrey was engaged; first, the P & M Amusement Com¬ 
pany, which was a pin-ball machine, which was perfectly 
legitimate; second, the refrigerating business, and for that 
reason I object to the admission of 77-1 and J in so far 
as Pumphrey is concerned. 

Second, it indicates to me that these returns were pre¬ 
pared by someone, and you are now permitting—if you do 
permit, pardon me—the introduction of this Exhibit 77-1 
and J into the record without the right to me, as counsel 
for Mr. Pumphrey, to cross examine to see whether or 
not these records are authentic. 

For those reasons, as well as each of the reasons that 
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have been put forth by other counsel, plus the fact that in 
so far as Pumphrey is concerned there has been no evi¬ 
dence connecting him with the conspiracy, as of this time 
—for all of those reasons I object to the admission of 77-1 
and J. 

The Court: I recall at the moment that there was a wit¬ 
ness on the stand, a Mrs. Mary Creef, who testified to 
certain activities, especially with regard to a route book. 

Mr. Reilly: Precisely so, but it was delivered at a place 
that she thought was Pumphrey’s home. It was never 
indicated that it went to him, she didn’t see it de- 
10 9S livered there, they had to go around the back door. 

The Court: Something was said in that testimony 
about the fact that she had worked upon it, had knowledge 
of it. I will overrule the latter objection. Any other 
objections to 77 to 77-J ? 

Mr. Reilly: On 77-J I am particularly interested in this. 
I am advised that one of counsel knows that the item, James 
L. Pumphrey, $3,277.81, indicates return from P & N 
Amusement Company. May I ask if that is the fact— 
counsel for the Government? 

Mr. Fihelly: Who is the counsel who knows it? I don’t. 

Mr. Reilly: Mr. Wadden, is that a fact? 

Mr. Wadden: Your Honor, we have a certified income 
tax return on Pumphrey. I remember the return does not 
have set forth the income account of Charles E. Nelson 
Associates. I am not sure whether Mr. Pumphrey listed 
from P & M or whether he listed as coming from Charles 
E. Nelson Associates. 

Mr. Reilly: I understand those records are in the posses¬ 
sion of the Government. If so, I would like- 

The Court: I am going to admit it. If there is a ques¬ 
tion that that item is not technically income received from 
gaming operations, but came from legitimate sources, over 
the weekend, if you gentlemen come to an agreement on 
it- 
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Mr. Reilly: There is only one place I can ascertain that, 
sir, and that is from the Government. 

1099 The Court: It may be, or you may from your own 
client, I don’t know; not that he has to take the 

stand, but between the information available to you and 
that available to the Government, it may be reconciled; if 
not, it goes in as such. 

Mr. O’Connell: I would like to add to what Mr. Reilly 
has said with respect to the admissibility of these exhibits, 
that there is no indication that this money came from any 
illegitimate source, or what the source was, and I think that 
is what casts a cloud on any claim that it could be illegiti¬ 
mate income, is the inclusion of Brady of Baltimore, Mary¬ 
land, $2,050. 

I think that Mr. Fihelly and his assistants will all stipu¬ 
late that Pat Brady was a trainer for Mr. Nelson in his 
racing stable, and that absolutely nothing whatsoever, not 

even the remotest tie-up with any alleged illegal activity- 

The Court: I don’t recall that there is any testimony 
about Mr. Brady in the record. 

Mr. Fihelly: His name has appeared, but he is not- 

The Court: There is reference to a trainer, whether to 
train horses or fighters. 

Mr. O’Connell: Horses—and good horses. 

The Court: How about good fighters? 

Mr. O’Connell: The only good fighters are my associate 
counsel. 

i The Court: Is there any other objection? 

1100 Mr. O’Connell: I have nothing to add other than the 
previous ones, as to the failure to prove continuity 

and so forth. 

The Court: We have been over that, and I have ruled 
adversely. 

Exhibit No. 77 to 77-J will be received. 

(The contents of the folder Government Exhibit 35, here- 
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tofore marked for identification as Government Exhibits 
77 to 77-J, were accordingly received in evidence.) 

• •••#••••• 

1107 SAMUEL W. FORD, 

called as a witness by counsel for the United States 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Wadden) Will you state your full name, 
sir, and present occupation ? A. Samuel W. Ford, Internal 
Revenue Agent. 

Q. Where do you live, Mr. Ford? A. 7007 21st Avenue, 
Hyattsville, Maryland. 

Q. You are testifying today in response to a subpoena? 
A. I am. I have also been directed by the Commissioner of 
Internal Revenue to testify fully in the matter. 

Mr. Wood: Just a minute. I object to any directions 
he got in the matter. 

The Court: That is competent. I will receive it, over 
the objection. 

Mr. O’Connell: What was that? I didn’t get the last part 
of the answer. 

The Court: He has been directed by his superior to 
testify. 

Q. (By Mr. Wadden) Would you point out any of the de¬ 
fendants in this case that you might know? A. I know 
Mr. and Mrs. Nelson and Mr. and Mrs. Nowland. 

1108 Q. State whether or not you have had a conversa¬ 
tion with any of the defendants you have just named, 

concerning the Robert L. Nowland and Associates. A. I 

had a discussion with Mr. and Mrs. Nelson- 

Mr. O’Connell: This testimony, of course, is objected to, 
under the Internal Revenue Code Section 55. 
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The Court: I am going to excuse the jury for just a 
minute on that point. 

Will you have the jury retire? 

(The jury having left the courtroom:) 

The Court: Mr. Ford, in your identification, in addition 
to giving your name and address, you mentioned some¬ 
thing about the fact that you were testifying by direction 
of your superior. Would you amplify that, please? 

The Witness: Yes, Your Honor. 

Under date of January 17, 1952, in a letter addressed 
to me by Mr. Dunlap, Commissioner of Internal Revenue, 

I have been directed to testify fully in this matter. 

The Court: Did you have any documents you were going 
to bring with you? 

The Witness: I have a copy of the Commissioner’s letter, 
Your Honor. 

The Court: Is that all? 

The Witness: That is all. 

The Court: Do you have any documents certified 
1109 under the blue seal of the Department? 

The Witness: The only two documents I have, sir, 
is the summons to be here to testify, which is dated Janu¬ 
ary 11, 1952, and the Commissioner’s letter previously 
referred to. 

The Court: And what is the capacity in the Internal 
Revenue Bureau of Mr. Dunlap? 

The Witness: Commissioner of Internal Revenue. 

The Court: Do you gentlemen want to ask any questions 
on the voir dire? 

Mr. O’Connell: We just object generally, on the ground 
that his testimony is barred by Title 26, Section 55 of the 
Internal Revenue Code. 

The Court: I have asked the jury to stand outside, in 
the event you want to go more fully into the matter. You 
are probably aware that the Federal Bureau of Investiga¬ 
tion frequently makes an investigation and does not dis- 
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close it; and also that is true of the Internal Revenue 
Service. 

Mr. O’Connell: Might we have an offer of proof? 

The Court: However, I will call the attention of counsel 
to two cases on this point—Stillman v. United States, 177 
Fed. (2d) 607, as well as the case of Shushan v. United 
States, 117 Fed. (2d) 110; and certiorari to the Supreme 
Court was denied in the latter case—admitting this line 
of testimony, provided it is clearly shown that the superior 
officer has directed the disclosure. 

1110 Mr. O’Connell: Might we have an offer of proof 
out of the presence of the jury, Your Honor, to 
clarify the matter? We may not object to what this gentle¬ 
man is going to testify to. 

The Court: I assume, from the indications now, that 
he is going to testify to oral conversations. Evidently 
he has not produced documents. That is sometimes a 
problem. 

Mr. O’Connell: Might as we have the time of the 
interview? 

The Court: Yes—what date was it you had the interview? 

The Witness: Sometime during the summer and fall of 
1948, and the early part of 1949. 

The Court: Is there anything further on the voir dire, 
before I bring the jury back? 

Is there nothing further, gentlemen? 

Mr. O’Connell: Do you have Title 26 there? 

We object to it generally, under the provisions of Section 
55, Tile 26 of the Internal Revenue Code. We say that 
precludes the agent from testifying. 

The Court: And the Court specifically rules, by virtue 
of the Stillman case, the citation I just gave you, and the 
Shushan case, 117 Fed. (2d) 110, as well as the provisions 
of the statute, that it may be given, provided the head of 
the office directed it, which the present testimony indicates 
was done, and that that permission was given. 
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1111 Accordingly, the Court will now permit the testi¬ 
mony to be received, over the objection of defense 

counsel. 

You may bring the jury back. 

(The jury now being in the box:) 

Direct Examination (Resumed) 

Q. (By Mr. Wadden) Mr. Ford, state whether or not 
you had a conversation with Mr. and Mrs. Nowland con¬ 
cerning Nowland and Associates. A. I had a conversation 
with all four parties—Air. and Airs. Nelson, and Air. and 
Airs. Nowland- 

Air. O’Connell: I object to that. That is not responsive. 
The question is did he have a conversation with the 
Nowlands. 

The Court: Yes. Let me ask you, were they all present 
at one conversation? 

The AVitness: No, sir. 

The Court: Then I sustain the objection. 

Q. (By Air. Wadden) Directing your attention to the 

conversation vou had with Air. and Airs. Nowland, when 
•> 

did it take place and where did it take place? A. Aly con¬ 
versation with Air. and Airs. Nowland took place in their 
home, in the latter part of 1948 or the early part of 1949. 

Q. And was there anyone present beside you and 

1112 Air. and Airs. Nowland? A. No, sir. 

Q. What did you and Air. and Airs. Nowland dis¬ 
cuss? A. We discussed the bona fideness of the partner¬ 
ship, Robert L. Nowland and Associates, for Federal in¬ 
come tax purposes. 

Also, I asked permission to make a spot check of the 
partnership’s activities for a two or three-day period, that 
is, making a spot check of the lottery slips, money turned 
in, number of employees working for the partnership, 
number of adding machines being used, and other various 
and sundry evidence. 
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Q. And did you make such a spot check? A. No, sir. At 
that time Mr. and Mrs. Nowland advised that in their 
permission that permission would be granted. However, 
they wanted to check with the other two partners to see 
whether or not they agreed to it. 

Q. And who if anyone did they tell you the other two 
partners were? A. At all times they told me that Mr. and 
Mrs. Nelson were the-other two partners. 

Q. And what is the name of the partnership? A. Robert 
L. Nowland and Associates. 

Q. Did you have any further conversation with Mr. and 
Mrs. Nowland concerning the operation of Robert L. 

1113 Nowland and Associates? A. Subsequent to my 
request, they advised me that the other two partners 

would not agree to my making the spot check. 

Q. What if anything else did you discuss with them con¬ 
cerning the association? A. I also discussed a shortage 
in money actually turned in to the partnership, in the 
amount of approximately $19,000. 

Q. Did they give you any explanation concerning this 
shortage? A. Mr. Nowland told me that that represented 
a shortage of one of the pick-up men in his turn-in business. 

Q. Directing your attention to the time you talked to 
Mr. and Mrs. Nelson, will you state when and where this 
conversation took place? A. My conversation with Mr. 
and Mrs. Nelson occurred sometime in July or August of 
1948, at their home at Ritchie, Maryland. At that time I 
discussed the Robert L. Nowland and Associates, as it per¬ 
tained to their rendering services or putting capital into 
the partnership. 

Q. And what if anything did Mr. and Mrs. Nelson say 
concerning their participation in Robert L. Nowland and 

Associates? A. They told me that they both rendered- 

Mr. O'Connell: I object to that, unless he identi- 

1114 fies which one was speaking. 

The Court: I sustain that objection. 
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Q. (By Mr. Wadden) Who was present when you had 
this conversation? A. Mr. Nelson. And Mr. Nelson told 
me that both he and Mrs. Nelson were rendering services 
to the partnership and that they both had invested capital 
in the Robert L. Nowland and Associates. 
**•*•••*•• 

Q. Directing your attention to the conversation that you 
had with Mr. and Mrs. Nowland concerning your inspecting 
the partnership’s business operations, when did that con¬ 
versation take place? A. That conversation undoubtedly 
took placp in the very late part of 1948 or the very early 
part of 1949. 

Q. And when was it that you w^ere refused, that they 
told you you would not be able to make this inspection? A. 
At the time I asked for permission to make the inspection, 
Mr. Nowland told me he would have to think it over, and 
contact the other two partners. However, as that time 
he said it would probably be permissible, that permission 
would be granted by Mr. and Mrs. Nowland, but that they 
would want to check wdth the other partners, inas- 
1115 much as they had a 50 percent interest in the 
partnership. 

Q. And did there come a time when they told you they 
had checked and permission would not be granted you? 

Mr. Wood: I object to it as repetitious, Your Honor. 

The Court: It sounds repetitious; but if that is the only 
basis, I wall permit it. 

The Witness: A few days later, Mr. Nowland told me 
that the other two partners would not grant the permission 
to make the inspection. 

• ••••••••• 

Q. Did you ever learn where this headquarters was that 
vou wanted to visit? A. No, sir. 

Mr. Wadden: I have no more questions, Your Honor. 

The Court: Mr. O’Connell? 
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Cross Examination 

Q. (By Mr. O’Connell) Where did you talk to Mr. and 
Mrs. Nowland, Mr. Ford? A. I talked to Mr. and Mrs. 
Nowland at their home in Alexandria, Virginia. 

Q. And where did you talk to the Nelsons? A. I talked 
to the Nelsons at their home in Ritchie, Maryland. 

Mr. O’Connell: I think that is all. 

• •••••#•*• 

1116 Mr. Walden: Your Honor, at this time the Gov¬ 
ernment would like to show to the jury the docu¬ 
ments that have been admitted in the case. 

The Court: Very well; you may do that. 

Mr. Wadden: Will you indulge me one moment, please, 
Your Honor? 

Mr. O’Connell: Of course, all these documents are ob¬ 
jected to on the ground of lack of identity, and continuity 
of possession has never been proved. 

The Court: The Court overrules the objection. 

Mr. Wadden: This is Government No. 22, a business 
ledger, which speaks for itself. I will pass it to you and 
let you examine it. 

1117 The Court: I wonder if you couldn’t hand this to 
the jury and they could look at it later. 

Mr. Fihelly: That is perfectly agreeable, Your Honor. 
And that first exhibit was No. 22, the ledger, Mr. Wadden: 
Mr. Wadden: That is correct. (To the jury) 

And Government 36, A through E, salary statement slips. 
Government No. 37 is a checkbook with a check stub and 
paper clip, payable to Blight Lee. The checkbook came 
from Mr. Nelson. 

Government 38 is a check made out to Mrs. McCoy, 
signed by Mr. Nelson. 

Government No. 40- 
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Mr. Ford: Your Honor, in handing these exhibits to the 

jury, I submit they speak for themselves. I notice on a 

couple of occasions that the Prosecutor has said 4 ‘This is 

so,” and “It was made out” by a man. I don’t know of any 

testimony that he made that out. That is a matter of evi- 
«/ 

dence to be considered by the jury, and not to be 
111S interpreted by the Prosecutor. 

The Court: I quite agree to it. Unless there is 
evidence on it, it should not be commented on. 

Mr. O’Connell: Also, the Prosecutor promised to pro¬ 
duce evidence as to who wrote these items—Mr. Fihelly, 
specifically. 

The Court: Just pass them to the jury. 

Mr. Wadden: All right, Your Honor. (To the jury) 

This is Government No. 40, checkbook, check stubs with 
paper clip. 

This is Government 40-A and 40-B, checks. 

This is Government 41, checkbook and check stubs. 

Government No. 42 is a check. 

Government No. 43 is a check. 

Government No. 44 and 44-A are a check stub and a check. 

Government No. 46 is a used checkbook with check stubs, 
and I direct your attention to the check stubs that are 
paper-clipped. 

Government No. 47 and 47-A are check stubs. 

Government No. 48 is a used checkbook, and I direct 
vour attention to the paper-clipped check stubs. 

Government No. 49 is a checkbook adn check stubs. 

Government No. 50 is a checkbook with used stubs, and 

I again direct your attention to the stubs that have 
1119 paper clips on them. 

Government No. 51 is a used checkbook. 

Government No. 52 is a used checkbook with check stubs 
that are paper-clipped. 

Government No. 53 is a checkbook with paper-clipped 
check stubs. 
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Government No. 54 is a checkbook with paper-clipped 
stubs. 

Government No. 55 is a checkbook. 

Government No. 56 is a checkbook, calling your attention 
to the paper-clipped stubs. 

Government No. 57 is a checkbook. I direct your attention 
to the paper-clipped check stubs. 

Government 58 and 58-A are check stubs. 

Govermnent No. 59 is also a checkbook with used stubs, 
paper-clipped. 

Government No. 60 and 60-A—let me take the items 
separately: 

Government 60 is a letter to Mr. Charles E. Nelson from 
the Bureau of Internal Revenue concerning income tax 
matters. 

Mr. Ford: I object to him reading the contents of the 
exhibit designated. 

The Court: It is only the content that is permissible. But 
I think it would save time to pass them and let the jury look 
at them. 

1120 Mr. Wadden: (To the jury) 

Government No. 60-A, letter to Mr. Nelson. 

No. 61 and 61-A are letters to Mr. Nelson from the Bureau 
of Internal Revenue. 

Government 62 is an envelope. 

Government 62-A is another letter, to Mrs. Nelson. 

Government No. 63 is a sheet of paper, with certain 
initials and figures on it. 

Government No. 64, income tax return. 

Government No. 65 is a copy of an income tax return. 

The Court: In the interests of time, I might explain to 
the jury, those records will be given to you later for detailed 
study. So you needn’t try to keep all the facts they reflect 
in your mind at this time. 

What is your next exhibit? 

Mr. Wadden: (To the jury). 



Government No. 66, sheets of paper with figures on them, 
and initials. 

Government No. 67—names, addresses, and figures in 
terms of money. 

Government No. 68—names and addresses and sums of 
money. 

Government No. 69 is a ledger. 

Government No. 70 is a ledger. 

Government No. 71, a ledger. 

1121-1130 Government No. 72, a ledger for the year of 
1946. 

Government No. 73, a ledger for the year of 1947. 

Government No. 74 is a ledger for the year of 1948. 

Government No. 75, a ledger for the year of 1949. 

Government No. 76 is a ledger from October, 1949, to 
June 30, 1950. 

Government No. 35 is a folder which contains Government 
Exhibit 77 and also Government Exhibits 77-A through 
77-J. No. 77 and the other exhibits contained under that 
heading are copies of partnership returns for Charles E. 
Nelson and Associates, from 1941 through 1950. 

Mr. O'Connell: Might I ask the two District Attorneys 
not to get into the jury box, Your Honor? 

May I speak to Your Honor about another matter? 

The Court: Yes. 

(The exhibits referred to having been handed to and 
examined by the jury:) 

1131 CHARLES EDWARD KENDALL, 

called as a witness on behalf of the United States, and 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

Q. (By Mr. Fihelly) State your full name and address 




for the record, if you will, sir. A. Charles Edward Kendall, 
1528 Constitution Avenue, Northeast. 

Q. How long have you liver there? A. About thirty-four, 
thirty-five years. 

Q. What is your present occupation, sir? A. I work at 
the Wardman Park Hotel. 

Q. Just what sort of work do you do there and how long 
have you been there? A. I do—take care of the linen de¬ 
partment. 

Q. How long have you been at the Wardman Park Hotel, 
sir? A. The 10th of January last year. 

Q. Calling your attention to the years 1948 to ’51, inclu¬ 
sive, what was your business during those years? A. I 
was— 

1132 Mr. O’Connell: I think that the witness should at 
this time be warned of his constitutional rights. 

The Court: You may proceed, Mr. Fihelly. 

Mr. Fihelly: Will you read the question. 

(The last question was read by the reporter.) 

The Witness: I was serving as route man. 

Q. (By Mr. Fihelly) WFat kind of business? A. That 
was the number business. 

Q. Wlio were you a route man for during that period? 
A. Nowland. 

Q. Do you know any of the defendants in this case? They 
are seated along the side and over the corner of the court¬ 
room. Look at them, if you will, and see whether you know 
any of them. A. I know a few. 

Mr. O’Connell: Could we have the witness go down and 
designate which ones? 

Mr. Fihelly: Be glad to do it. 

The Court: (To the witness) You may step down. 

Q. (By Mr. Fihelly) You may step down, Mr. Kendall, 
and point out any of the defendants whom you know, giving 
their names, if you will. Keep your voice up so the reporter 
can get it. A. I knows Mr. and Mrs. Nowland. 
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1133 Q. Will you point them out, please. A. They are 
over in the corner. Mr. and Mrs. Nowland. I know 

Blight Lee, and I know Mr. Lowry. That’s all. 

Q, Do you know any of the gentlemen seated at this table 
here beside which you are standing? A. Only acquainted 
with one man, and that’s Mr. O’Connell. 

Q. You may go back, sir. 

(The witness resumed the stand.) 

Mr. Fihelly: May the record show that the defendants 
named have been pointed out by the witness, if Your Honor 
please. 

The Court: Yes. 

Q. (By Mr. Fihelly) And when and where did you first 
meet Mr. Robert Nowland? A. Well, I became slightly ac¬ 
quainted with him as an insurance man. 

Q. With what company was he or were you associated in 
the insurance business? A. Peoples’ Life Insurance Com¬ 
pany. 

Q, Did you have a policy with that company? A. Yes, 
sir. 

Q. What, if anything, did Mr. Nowland have to do with 
respect to that company? A. He collected the policy. 

Q. Wlien and where was it that you first began to do 
numbers work for Mr. Nowland? A. It was at my 

1134 home. 

Q. How did you get to work for him? Did you have 
a conversation with respect to it, and if so, fix the time. 
A. It was—I asked him concerning becoming a route man 
or pick-up man. 

• ••••••••• 


Q. Fix the year and the month as best you can. A. It was 
in 1948. I asked him about becoming a route man in 
J anuarv. 

Q. Where did that conversation take place, and who was 


present? A. It took piace between me and Mr. Nowland 
in my own home. 

Q. What, if anything, did he say to you when you made 
that statement to him, or request? A. He sai dhe’d let me 
know. 

Q. At this time did you know what business Mr. Nowland 
himself was in? A. Yes, sir. 

Q. Had you heard from him what business he was 

1135 in? A. Yes, sir. 

Q. And what business was he in? A. Numbers 

business. 

Q. Did there come a time when you did hear from 
Mr. Nowland with respect to this matter? A. Yes, sir. 

Q. How long after you talked to him was that, sir? 
A. First of February, same year. 

Q. Was there a conversation, then, in connection with the 
former conversation? A. Yes, sir. 

Q. Where did that conversation take place? A. My 
home. 

Q. Who was present at that one? A. Just me and Mr. 
Nowland. 

Q. What was said by either of you with respect to this 
matter? A. He said he was going to let me have the route, 
and he let me know where to turn in at, and who to meet, 
and how I’d get my work back. 

Q. What part of the work were you to do in connection 
with this route that you were to have? A. I were to go out 
and pick up the work and turn it over to him or someone 
else. 

Q. Where was your route located? A. In the 

1136 northeast and southeast of Washington, D. C. 

Q. How long did you work that particular route 
for Mr. Nowland? A. To the 6th of January, 1951. 

Q. What, if anything, was said with respect to the money 
or commissions that you were to be paid? A. I were to 
receive five per cent. 



Q. What, if any, other instructions did Mr. Nowland 
give you when you started out your particular work as a 
pick-up man? A. To be in on time and that him and Mr. 
Nelson were partners, they were working it together. 

Q. Which Mr. Nelson did he refer to or state? A. Mr. 
Charles E. Nelson. 

Q.i What if anything else did he give you in the way of 
information or instructions to carry on your business? 
A. Just designated my route. My route would be known 
as “X”. 

Q. And with respect to the letter “X”, how would you 
use that in connection with your pick-up work? A. Well, 
it would be put on all work that I handled so that I’d get 
back the work that I sent in. 

Q. Now explain to His Honor and the members of the jury 
just how you handled your pick-up work in Northeast and 
Southeast Washington during this period. A. Well, I’d go 
out and meet the writers and pick up the work and the 
1137 money, and when I got it all together, I’d either turn 
it over to Nowland or one other fellow that would 
be doing the pick-up in case Nowland didn’t show up. 

Q. Where would the work be turned in? A. I’d give it 
to them. I don’t know where it would go. 

Q. While you were working for the defendant Nowland 
on any occasion, state whether or not you saw him at your 
home other than you have already stated. A. Oh, he come 
back in the afternoon. 

Q. How frequently would you see him at your home in the 
afternoon? A. Well, I’d say practically every evening. 

Q. "What, if anything, would he be doing there, sir? 
A. Well, he’d sit down and look at the television, and he’d 
drink some beer, and we’d just shoot the breeze in general— 
just talk. 

Q. Did any of the other defendants you have named come 
to your home at any time? A. Sometimes Mrs. Nowland 
would be with Mr. Nowland. 


555 


Q. Were there any other defendant or defendants who 
also went to your home during this period? A. Sometimes 
Blight Lee would stop by. 

Q. How often would he stop by? A. I guess it would be, 
may come by once a month or sometimes wouldn’t see him 
in two months, and then again he’d come by again. 

1138 Q. Were there any occasions when both Mr. Lee 
and Mr. Nowland were present at your home with 

you? A. Yes, sir. 

Q. Did any of the other defendants at any time come to 
your home? A. Sometimes Mr. Lowry may come in. 

Q. And who was in the house other than yourself when 
Mr. Lowry came there? A. Well, it would be Mr. Nowland, 
sometimes it would be just the three of us, and sometimes 
it would be Mr. Nowland, Mrs. Nowland, and sometimes 
it would be Mr. Nowland with Mrs. Nowland and Blight 
Lee. 

Q. How frequently would Mrs. Nowland come to your 
house during this period we are talking about? A. Oh, I 
guess maybe in one week she came come every day, and 
another week may not see her in two or three weeks—be just 
depending on how she felt, I guess. 

Q. Do you recall whether your wife ever did any work for 
Mr. and Mrs. Nowland? A. Oh, she used to cook for them 
sometimes; sometimes she’d do a little washing for them; 
she do little side work for them sometimes. 

Q. Who paid you your commission ? A. It came back with 
the bags in the evening. 

Q. Tell us just how those bags would come back in 

1139 the evening, Mr. Kendall. A. They’d come back— 
you mean what was in the bag? 

Q. Yes, what was in them, where they were brought, 
where you picked them up, and so forth. A. Oh, sometimes 
they’d bring the bag to my home. 

Q. Who would? A. Mr. Nowland. 

Q. And when they didn’t bring them to your home, where 



would tlie bags be brought? A. We’d meet on the street, a 
designated place on the street. 

Q. You have used the plural; you have said “bags” were 
brought. What bags other than your own bag or bags were 
brought to your house, that you are referring to? A. It 
would be a couple of others. There may be an “N” bag. 

Q. Who was “N”? A. That was Shields. Then there 
would be my bag, “X”, and there liable to be a “BL” bag. 

Q. What was “BL”? A. That was Blight Lee. And 
sometimes there would be a “ W” bag. 

Q. And what was the symbol “W” for? A. “W”—that 
was Wilson—Moody Wilson. 

Q. Now with respect to the kind of slips that were 

1140 being used during this period, I show you Govern¬ 
ment 1 and 2. They are in evidence, No. 1 being the 

small pad, and No. 2 the larger. I ask you to look at those 
and state whether or not during that period you used any 
books similar to either or both of these? A. Used both of 
them. 

Q.i So that at various times you used both the small and 
the large pads, is that right? A. That’s correct, sir. 

Q. Where would you get the pads from? A. They’d be 
brought in to me. 

Q. Who would bring them in? A. Bob. 

Q. Bob who? A. Bob Nowland. 

Q. And how did he know that you wanted or needed 
some? A. I’d tell him in advance. 

Q. Did you have occasion to give any of the pads to 
anyone? A. I give—when I received the supply of books, 
I’d give them to all the writers. 

Q. Would they in turn let you know when they needed 
more? A. That’s correct, sir. 

Q. When you got your bag back at night, what was 

1141 in your bag. A. Ribbons, tapes, and money if it was 
necessary to pay off any hits for that day. 
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Q. Other than your symbol, was there anything on the 
outside of the bag when it was turned in, or returned at 
night? A. Outside of the symbol—it would be just the 
U X” so I’d know my bag. 

Q. Were there any figures of any kind on the outside? 
A. No, sir. 

Q. You have spoken about other bags, being turned in to 
your home, being turned in and returned in your presence. 
Did you ever see what was in those particular bags? 
A. Well, on occasions they may open it and it would have 
the same thing in it mine would have in it. 

Q. How frequently would Lee get his return work at your 
home or in that neighborhood? A. I can only say for at 
home, because I wouldn’t know when he got it or how often 
in the neighborhood, but it would be around maybe once a 
month, within that time, that he may stop at the house and 
get it. 

Q. How did you happen to meet Mr. Lee? A. There at 
the house. 

Q. Who introduced you to him, if anyone? A. Mr. 

Nowland. 

1142 Q. Pardon? A. Mr. Nowland. 

Q. You have spoken about certain letters. Did any 
of the individuals who had those letters ever pick up their 
work, return work at your home? A. Yes, sir, “W” would 
get his work there, get his bag there at night, the same as 
the “BL”. 

Q. Have you ever seen the defendant Nowland with the 
defendant Lowry other than you have stated? A. Have I 
ever seen the defendant Nowland— 

Q. Nowland—Bob Nowland—and Lowry together, other 
than as you have already stated. A. Only when they came 
to the house, that’s the only time I have seen them together. 

Q. How often have you seen Nowland and Lowry to¬ 
gether during the three years you worked? A. Oh—liable 



to be fifty times; might be sixty times. I didn’t never keep 
count of it. Just a daily routine. 

Q. I)o you recall any name, particularly a nickname, that 
the defendant Lowry was known by and called by Mr. 
Nowland ? 

Mr. Ford: Object. 

The Court: Unless the witness knows of his personal 
knowledge, it could be objectionable. Rephrase your 
question. 

Q. (By Air. Fihelly) Do you know of your personal 
knowledge whether Mr. Lowry had a nickname which he 
was called by Air. Nowland? 

1143 The Court: When Air. Nowland was speaking to 
you? 

The Witness: He only called him Lowry. Now, I have 
heard him say “China,” but I wouldn’t know whether that 
was actually the truth. 

Air. Ford: I move that it be stricken and the jury be 
advised that when he used the word, “China,” the witness, 
it was not in connection with Lowry, because he said that he 
heard the defendant Nowland use the word “China,” but 
he didn’t know whether he was talking about Lowry or not. 
I therefore move it be stricken. 

The Court: Yes; Air. Witness, the question to you is 
this: Had you ever heard of a nickname being used by Air. 
Nowland as concerned the defendant Lowry—by Air. Now¬ 
land himself, talking to you? 

The Witness: No, sir. 

The Court: Very well, I will grant your motion. 

Ladies and gentlemen of the jury, you will disregard that 
last portion of the testimony that he had heard someone 
had the nickname “China,” but he w^as not sure it belonged 
to Lowry. Disregard that. 
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1144 Q. During the period that you worked in the num¬ 
bers business, did there come a time when you were 

arrested? A. Yes, sir. 

Q. And can you approximate that time, just roughly, as 
best you can, when was it? A. It was within the last year 
of my connections with it. 

Q. And what were you arrested and charged with? A. I 
were arrested and at the time I was carried down to the 
station we were all charged with number operation. 

Q. Had you had any discussion with any of the defend¬ 
ants about what was to be done in case you were arrested 
in the numbers business? A. Yes, sir. 

Q. Where did that conversation take place, fixing the 
time as best you can? A. At my home. 

Q. Will you fix the time, as best you can? A. Well, we 
would discuss it all during the time from the wfiole time I 
was connected with it until I got out of it, off and on. We’d 
talk about what to do in case you got locked up. 

1145 Q. And by “we”, who do you mean? A. I mean 
me and Mr. Nowland and if there was any of the 

other route men there, they’d talk with us, too. 

Q. What was said by Mr. Nowland at any time with re¬ 
speed to arrangements in case you were arrested? A. No¬ 
tify the bondsman. 

Q. Did he state who the bondsman was? A. That was 
Jimmy O’Connor, I think his name. 

Q. Conroy would it be? A. Conroy, that’s it. 

Q. When you were arrested on this first occasion, just 
what did you do in carrying out your instructions? A. 
Called up Jimmy Conroy. 

Q. Did he come and furnish a bond for you? A. Yes, sir. 
Q. Did you ever pay for that bond? A. No, sir. 

Q. Who paid for it, if you know? A. I don’t know. 

Q. Was a lawyer furnished to you, also? A. Yes, sir. 

Q. Did you pay the attorney- 

Mr. O’Connell: Object to the leading form of that. 
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The Court: I am going to permit it in its present form. 
I don' t think it necessary to show who the lawyer is. 

1146 Did you purpose to show the lawyer? 

Mr. Fihelly: Yes, we do. 

The Court: Better come to the bench on it. 

****••##•§ 

1147 Q. You stated you received a bondsman and did 
not pay him. Did you receive a lawyer?—without 

mentioning w'ho the attorney w T as. A. Yes, sir. 

Q. Did you pay him at any time? A. No, sir. 

Q. Do you know w r ho did pay him? A. I don’t know ex¬ 
actly w’ho paid him. 

Q. Calling your attention to another occasion w’hen you 
were arrested, do you recall that, in connection writh 
114S the same numbers business? A. Yes, sir. 

Q. Was your wife arrested with you? A. That’s 
correct, sir. 

*****#»••• 


Q. Will you fix the approximate time of the second arrest, 
sir? A. You mean the date? 

Q. The rough date, yes. A. I am not positive now'—the 
second time w~e w*ere taken in—it w'as near the end of the 
year. 

Q. What year? A. Of ’50; near the end of the year; I 
am not sure wdiether it was November—October. 

Q. Did you get a bondsman in that case? A. No, sir. 

Q- Was any money put up for collateral in connection 
with the arrest? A. As far as I could learn, it w^as charged, 
disorder conduct. 

1149 And wrho, if anyone, put up the money for that? 
A. I think Bob Nowdand paid it. 

Q. Did you see anyone pay any money? A. He w T as at 
the desk when the money was paid. 
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Q. Pardon? A. He went over to the desk when the money 
was paid, and we was kept to the side. 

Q. Did you see the defendant Nowland again that day or 
night? A. Well, he carried us back home that evening. 

Q. Back home where? A. To my home. 

Q. From where? A. From the police station, Number 
One police station. 

Q. About what time was it you got back home with Mr. 
Nowland? A. Must have been- around six o’clock, six or 
seven o’clock. 

Q. Did you see him later that night? A. Oh, yes, he 
came back in that night. 

Q. What, if anything, did he come back with, or do or say 
that night? A. He came back in with the bags for that 
day’s work. 

Q. What time of the day was it that you had been 
1150 arrested? A. In the afternoon around four, five 
o’clock. 

Q. Other than at your house, can you recall any other 
places that you met the defendant Nowland in connection 
with your numbers pick-up work? A. You mean, is that in 
the evening or—when come back? 

Q. Any time during the day. A. Oh, I’ve met him 17th 
and B, N. E.; I’ve met him on 16th and Pennsylvania Ave¬ 
nue, S. E. 

Q. Met him for what purposes? A. To give him the 
work to carry in for the day and to receive the bags coming 
in at night. 

Q. Other than as you have already told us, do you recall 
any instructions, additional instructions that you received 
from time to time from Mr. Nowland about this general 
business, of course? A. Well, sometime we’d be told to 
say like stay off of Bennings Road, too hot down there, or he 
changed the place going to meet him at, and we’d go some- 
wheres else. 
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Q. Now, the people you were picking up from in the Dis¬ 
trict of Columbia, where had they been writing, or were they 
writing their numbers? 

Mr. O'Connell: If he knows. 

The Witness: I’d only met them; who they got their work 
from I couldn’t say. My job was to meet him after he 

1151 had finished writing and get it. 

Q. In what city was their stuff written? A. In 
Washington, D. C. 

Mr. 0 ’Connell: Object to that. He has already answered 
the question. He said he didn’t know. 

The Court: Let me ask you, of your own knowledge do 
you know where these numbers had been written? 

The Witness: No, sir, I couldn’t say. 

Q. Do you recall any of the people who you did pick up 
from? A. I can recall three or four of them. I picked up 

from Webb, and Cora,- 

Mr. O’Connell: What was that last name? 

The Witness: Cora. And Evelyn turned in to me a 
while. 

Q. (By Mr. Fihelly) WTiere did these people live, in 
what city? A. Washington, D. C. 

• •#•**•••• 

1152 Q. Did any of these people use their own homes for 
visiting? A. Not that I know of. 

The Court: May I ask you, were they employed in any 
other pursuit? 

The Witness: Not that I know of. 

The Court: In what sections of the city did Webb live? 
The Witness: When I was acquainted with Webb, he 
lived in the Southeast section. 

The Court: Now about the woman described as Cora? 
The Witness: She was living in the Northeast section. 
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The Court: How about the woman described as Evelyn? 
The Witness: She was living in the Southeast section of 
town. 

**•••••##• 


1153 Q. During this period, what kind of an automobile 
did Mr. Nowland have, particularly as to color or 

make, if you know, sir? A. He had a green Pontiac. 

Q. And during the same period, what kind of a car did 
the defendant Lowry have, if you know? A. He was driving 
a blue car; I am not positive of its make. 

Q. Calling your attention to the returning of the bags at 
night, did you ever see any automobile at or near Mr. 
Nowland’s car during that time? A. There have been 
times when I'd see a car along with him, it would be about 
a block back of him, I guess. 

Q. How often did you see this other car? 

Mr. Ford: I object, on the statement that the other car 
was a block away. 

The Court: I will overrule. You may answer. 

Q. (By Mr. Fihelly) How often would you see this other 
car? A. Sometimes I’d see it two or three times a week. 
Then again I may not see it for a week. 

Q. Did you notice anything unusual with respect to the 
car? A. It appeared to be a police car. 

Q. What was there about it that appeared to be a 

1154 police car? A. It would have that tall aerial in the 
back. 

Q. Were there any occasions when you turned in to the 
defendant Lowry, himself? A. Yes, sir. 

Q. How often did you turn in vour numbers work, pickup 
work, personally, to him? A. I wouldn’t say over three or 
four times in the whole time of my association. 

Q. And where was it that you made the turn-in of your 
pick-up numbers work to him? A. On Bennings Road. 
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Q.. Is that in the District of Columbia? A. Yes, sir. 

Q. While you were working in the numbers business as 
a pick-up man, did you ever receive any present from 
Nowland or any other member you were working for, or any 
other of the defendants? A. I received at Christmas time, 
we got turkeys. 

Q. What, if anything, was stamped or written on the 
package, or the turkey itself? A. Well, it would 
1155 come in a large brown bag. It was wrote on there, 
“Uncle Billie''—“Compliments of Uncle Billie's.” 

Q. You have mentioned an Evelyn, I believe. Do you 
know her last name? A. Marlow—I think it’s Marlow. 

Q. You have told us how many times you turned in to the 
defendant Lowry. Will you fix if there was any time, and if 
so, how many, that he brought your bags and tapes back to 
you at night? A. Well, that wouldn’t happen—I don’t 
think that happened more than three or four times in the 
course of my association, that he actually had the bags him¬ 
self and brought them to me. 

Q. And where did he return them to you on those occa¬ 
sions? A. He’d bring it to my house. 


Cross Examination 

Q. (By Mr. O’Connell) Mr. and Mrs. Nowland were 
always very friendly with you, were they not? A. Yes, sir. 

Q. And they are your friends, isn’t that right? A. That’s 
correct. 

1156 Q. And you have no desire to hurt them? A. None, 
whatsoever. 

Q. Do you know how Mr. Fihelly or any of his assistants 
obtained your name in connection with this case? A. I 
haven’t the slightest idea how they got my name. 

• ••••••••• 
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1162 Redirect Examination 

Q. (By Mr. Fihelly) You stated at the time of 
your second arrest that you were taken to the precinct in 
Bob’s car. By Bob, you refer to whom? A. Nowland. 

Q. And where was Bob at the time that you were taken 
to the precinct in his car? A. Driving it. 

Q. He was driving it. And where did he start to drive 
it from? A. My house. 

Q. State whether or not he was in your house at the time 
you and your wife were arrested. A. He were. 

• ••••••*#* 

1163 MAGGIE LOULA KENDALL, 

called as a witness on behalf of the United States, 
being first duly sworn, was examined and testified as 
follows: 

Q. (By Mr. Fihelly) Will you state your full name and 
address? A. My full name is Maggie Loula Kendall, 1528 
Constitution Avenue, N. E. 

Q. And you are the wife of Charles Kendall, who just 
testified? A. That’s right. 

Q. Are you employed at the present time? A. No, I am 
not employed now. 

Q. Do you know any of the defendants in this case, the 
defendants being seated along in back here, along this side? 
A. Yes, I know Mr. and Mrs. Nowland. 

1164 Q. Will you point them out, if you will, please. 
A. They are sitting over there. 

Q. Sitting where? A. Over by the window. 

Q. Do you know any of the other defendants? A. Yes, 
I know Blight Lee. 

• ••••••••• 

Q. Do you know any of the other defendants? A. I don’t 
know them; I have seen them. 
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Q. Which of the other defendants have you seen from 
time to time? A. I have seen Mr. Lowry. 

Q. Calling your attention to a period between 1948 and 
’51, January of ’51, do you recall what your husband’s 
business was during that period? A. Well, he worked in 
the number business. 

Q. How long ago was it that you met Mr. Bob Nowland? 
A. Well, I couldn’t tell exactly the years. 

Mr. O’Connell: I think Your Honor should caution this 
witness as to her privilege as a wife. The same situation. 

The Court: Yes. Mrs. Kendall, in the law, if your hus¬ 
band is associated in any business that might tend to in¬ 
criminate him, you as his wife have the right to claim the 
1 privilege against testifying. Is that clear? 

1165 The Witness: Yes. 

The Court: Very well. 

Q. (By Air. Fihelly) How long have you known Air. 
Robert Nowland? A. Well, I don’t know just how long— 
I worked for them. I used to work for them. I cooked and 
washed for them on the weekends for many years. 

Q. Prior to that, when had you met Air. Robert Nowland? 
A. I met him when he was an insurance man for me. 

Q. How long ago was that? A. Well, that was way back 
in, I don’t know, I think it was in ’30—’30 or ’32, something 
like that. 

Q. How was it you saw him in connection with insurance 
work? A. Well, he was mv collector. 

Q. And what company were you insured in? A. The 
Peoples’ Life Insurance. 

Q. Did you meet any of the other defendants at or about 
the same time in the same way? A. Well, I met a man, was 
called Air. Nelson, but I don’t know him very well. 

1166 Q. When was it you first started to do some work 
for Air. and Mrs. Nowland, can you fix the time of 

that? A. No, I can’t just tell you the year. 
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Q. Was it before or after your husband went in the num¬ 
bers work? A. I couldn’t tell y<£u. I think it’s before. 

Q. Who was it that spoke to you about doing this extra 
work, or work for the Nowland family? A. Well, I asked 
Mr. Nowland about doing some work, and he said I could 
do some washing if I like to wash for them, and do some 
cooking at the end of the week. 

Q. And that work you did where? A. In my house. 

Q. In connection with the numbers work, did Mr. Now¬ 
land come to your house on any occasion? A. Well, Mr. 
Nowland would come in the evening, but he never brought 
any numbers in there. 

Q. How often did he come in the evening? A. Well, he 
would come some evenings, some time two or three times 
a week, sometimes weekends, get the clothes and the food 
what I had cooked—rolls, or pie, or cake, or something. But 
he’d come back in the evening. I didn’t have any dealings 
with him. My husband had dealings with Mr. Nowland. 
I don’t know anything about that. 

Q. During this particular period were you working 
1167 any or all of the time? A. Well, I done part-time 
work in the evenings, like getting dinners for peoples. 

Q. During the afternoon did you ever see Mr. Nowland 
at your house with your husband? A. Yes, he come in 
there afternoons. 

Q. How frequently would he come in the afternoons 
during this period? A. Well, I never seen him but once 
in the evening when he would come there. 

Q. How frequently, how often vrould he come in the after¬ 
noon? A. He come once in the afternoon, once or twice a 
week. 

Q. Has Mr. Blight Lee ever been in your house? A. Yes, 
I think he has. 

Q. How often have you seen him in your house? A. I 
didn’t see him often. Mr. Lee didn’t come that way often. 

Q. How frequently would he come? A. I’d say about one 
or tw’o times, maybe. 
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Q. Did you see him there on any occasion when Mr. 
Nowland was there? A. Well, yes, he come there some¬ 
times to see Mr. Nowland. 

Q. Did you see Mr. Lowry at any occasion? 

1168 Mr. O’Connell: Object to him- 

The Witness: I never seen Mr. Lowry come to my 

house. 

The Court: Do you know Mr. Lowry, yourself? 

The Witness: I have seen him; I don’t know’ him per¬ 
sonally. 

The Court: Will you point him out in the courtroom? 
The Witness: Yes, sir, that’s him over there. 

The Court: Is your testimony you are now giving refer¬ 
ring tothat person you are telling us about, a man named 
Lowry, does it refer to the man you have just pointed out? 

The Witness: Well, he said Mr. Nowland, he didn’t say 
Mr. Lowry. 

The Court: I thought the last question was directed 
toward Mr. Lowry. 

The only question the Court asked you was, when you are 

referring to a man by the name of Lowry- 

The Witness: I have seen him out in the street. 

The Court: Where is he in th<j courtroom now? 

The Witness: Right over there. 

The Court: Indicating him. Very well, I will overrule 
your objection, Mr. O’Connell. 

Q. (By Mr. Fihelly) How often have you seen Mr. 
Lowry out in the street? A. Well, I think it is about one 
or two, two or three times, something like that. I w r asn’t 
around there much in the evening, because I worked. 
1169' Q. Who, if anyone, was he with, w’hen you saw him 
out in the street? A. He was out there talking to 
some other peoples in the street, out there. I think—I am 
not sure, but I think it was Moody Wilson, and Shields. 

Q. Were they in the numbers business, if you know? A. 
Well, I think they were, I don’t know for sure. 
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Mr. Ford: I object. 

The Court: She says she is not sure. I will strike that 
answer and sustain your objection. 

Q. (By Mr. Fihelly) You stated about Nowland being 
at your home, and Blight Lee. Were there any occasions 
when Mrs. Nowland, herself, came to your home? A. Yes, 
Mrs. Nowland used to come to my home. 

•f 

Q. How often has she been in your home during this 
period while your husband was in the numbers business? 
A. Well, I don’t know where my husband was in the num¬ 
bers business at the time Mrs. Nowland used to come there; 
she used to come, she hired me to do a lot of little things, 
and I used to wash for her, and cook; but I don’t know 
whether she was in the numbers or not. I wouldn’t swear 
to that. 

Q. While your husband was in the numbers business, 
how often did Mrs. Nowland come to your house? 

Mr. O’Connell: She has answered, she doesn’t 
1170 know if she ever came. 

The Witness: She come sometimes, but I just 
can’t remember whether she come at the time he was in the 
numbers business, or what. 

Q. (By Mr. Fihelly) Were there any occasions when she 
came with her husband? A. Yes, she would come with her 
husband sometimes. 

Q. How often had she been there with her husband? 
A. But that would be up in the day around one o’clock, 
something like that. 

Q. In March of 1950 do you recall being arrested with 
your husband in connection with a numbers charge? A. 
Yes, I do. 

Q. Was a bondsman furnished for you and your hus¬ 
band? A. Well, I don’t know who furnished it, but I 
gotten out. 

Q. Did you ever pay the bondsman? A. No, I didn’t pay 
no bondsman. 
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Q. I am not asking any name to be mentioned—were you 
also furnished an attorney, a lawyer? A. I don’t know’ his 
name real good. 

Q. Did you get a lawyer? A. Yes, we got a lawyer. 

Q. Did you or your husband pay that lawyer? 

1171 A. Xo, sir, we didn’t pay the lawyer. 

Q. Do you know’ who did? A. I never asked; my 
husband said somebody paid it, but I never asked. 

Q. Calling your attention to another occasion, December 
of 1950, were you again arrested with your husband? 
A. Yes, I think some man come in there and he said we had 
had the numbers or something, and I asked him to find 
them, but he couldn’t find any numbers, and he come back 
and arrested us for disorderly, taken us out for disorderly. 

Q. Did you go to the precinct with him? A. I don’t know 
whether it was the precinct. 

Q. Did you go to police headquarters? A. Yes, we went 
to police headquarters. 

Q. Howr did you get down there, in an automobile? 
A. The man taken us in his car. 

Q. Was the defendant Nowiand’s car used at all, if you 
know’? A. I don’t know’ whether he taken us in his car; I 
think he taken us in his car, and the man drove Mr. Xow’- 
land’s car dowm with us in there. 

Q. Where did you start from? A. From my home. 

•i Q. Was Mr. Xowdand in your home at the time you 

1172 w’ere arrested? A. Yes, they arrested him, too, with 
me. 

Mr. O’Connell: Move for a mistrial now’. May w’e have 
a bench conference? 

(At the bench:) 

The Court: State the basis of your motion. 

Mr. O’Connell: The witness for the prosecution, in re¬ 
sponse to many questions that are the subject of her arrest, 
with the name Now’land constantly being placed in the 
questions, at this time has stated that Now’land w’as arrested 
at the same time she was. It is a violation- 
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The Court: What is the alleged- 

Mr. O’Connell: It is evidence of another offense. This 
defendant has not taken the stand. 

The Court: That would not be the subject of a motion 
for mistrial. Is that the only basis you had? 

Mr. 0 ’Connell: That is the sole basis, and I urge it most 
vigorously upon Your Honor. 

The Court: I overrule it, subject to your objection. 

• ••••••••• 

1173 Q. At the close of court, before the recess, you 
were asked a question about you and your husband 

and Bob Nowland being brought to police headquarters, in 
December of 1950. Do you recall that? Yes, I do. 

Q. And was any money put up by anyone at headquarters 
in connection with the arrest? A. I don’t know. I didn’t 
see any. 

Q. Did you put up any money? A. No, I didn’t put up 
any money. 

Q. Did your husband put up any money? A. No, he 
didn’t put up any money. 

Q. How long did you stay at headquarters? A. I don’t 
know exactly, just how long. I think around ten or fifteen 
minutes, I think Maybe it was longer than that. 

Q. Who left headquarters with you? A. If I can 

1174 recall, I think Mr. Nowland taken us home. 

Q. And did you see Mr. Nowland later that par¬ 
ticular day or night? A. Yes, I think I did. 

Q. About what time of the day or night were you ar¬ 
rested? A. It was 3:30, I think it was. 

Q. Is that A.M. or P.M.? A. P.M. 

Q. What time was it you saw Mr. Nowland later, that 
afternoon or night? A. I can’t recall the time. 

Q. Just roughly, how many hours later or minutes later, 
or what was it? A. I couldn’t tell you just exactly the time, 
because we didn’t come out of headquarters until around 5 
or 6 or 7 o’clock, or something like that. 
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Q. How long after you came out of headquarters was it 
that you again saw Mr. Nowland? A. I don’t know exactly 
the time. I couldn’t tell you exactly the time. But he came 
back that evening, that night, sometimes. 

Q. And where did he come to? A. He come to my 

1175 house. 

Q. And what if anything did he come for or what 
did he do there, that you know of your personal knowledge ? 
A. He didn’t do anything. I didn’t see him do anything. 
But he came back and talked to my husband. I don’t know 
just what happened. 

Q. Did he have anything with him when he came back? 
A. I don’t know for sure. He might have had something 
with him, but I don’t know. 

Q. But he did come back? A. Yes. 

Q. How long did he stay wdien he came back? A. Oh, just 
a few minutes—around five or ten minutes, something like 
that,. 

Q. How long after this particular day, of the second ar¬ 
rest, did your husband stay in the numbers business, if you 
recall? A. I think my husband left the numbers business in 
January, I am pretty sure, 1950. 

Q. The arrest was December, 150. How long after the ar¬ 
rest did he leave the numbers business? A. He left in Janu¬ 
ary. I know he left in January. 

Q. Was it in the following January after the arrest? 
A. Yes, sir. 

Q. Did you see Mr. Nowland again after the second 

1176 arrest in December, 1950? A. No, I didn’t see Mr. 

Nowland anv more. 

•/ 

Q. That is the last you saw of him? A. That is the last 
I saw of him. 

Q. Have you on occasion seen your husband open his bag, 
when it was returned, in the lalte afternoon or night? A. I 
don’t know. I just couldn’t tell you that for sure. I don’t 
know. 


Q. Did yon see any of the paper bags opened, shortly 
after they had been returned in the late afternoon or night? 
A. I don’t think I saw any opened. 

Q. Did you see any of them delivered by anyone, in the 
late afternoon or night? A. Not after that arrest, I didn’t 
see it. 

Q. No—before. I am not talking about that. A. Before 
the arrest, I used to see them out in front of my house. 

Q. And who did you see with bags or receiving bags in 
front of your house? A. I can’t recall their names right 
now. I don’t know everybody. But I have seen a couple of 
men I know get bags out in front of my house. 

Q. And who gave them the bags? A. I understood, I took 
it to be Mr. Lowry- 

Mr. O’Connell: I object to what she understood, 
1177 Your Honor. 

The Court: That will go out, ladies and gentlemen 
of the jury. The question is, “Did you see anybody do 
that?” 

Q. (By Mr. Fihelly) Did you see anybody give bags? 
A. I saw Mr. Lowry give bags. 

Q. How many times did you see him give bags? A. I saw 
him about once or twice, I think it was. 

Q. Did you see anyone else giving bags? Did you see 
anyone else giving bags in front of your house? A. I don’t 
know who they were. 

Q. While your husband was in the numbers business, did 
you or he receive a Christmas present from anyone in con¬ 
nection with that business? A. I think we got a turkey 
around Christmas time. 

Q. And what if anything was written on the turkey or on 
the wrapping to that turkey? A. I don’t know what was on 
it. I didn’t pay any attention. I was interested in getting 
the turkey out of the bag. 

Q. But was there something written on it, if you know? 
A. Yes, sir; there was something. 
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Q. (By Mr. Ford) Mrs. Kendall, just before we 
went to lunch—have you got that time in mind? A. Just a 
few minutes ago before we went to lunch? 

Q. Yes, at 12:30, when we went to lunch. A. Yes. 

Q. I want you to have in mind what you testified to when 
Mr. Fihelly was questioning you about certain things, and 
what you said about them before you went to lunch; and 
then I want to ask you about what you have said since you 
came back from lunch, to his particular question, in the way 
he particularly framed it. 

1153 Do you have that in mind? 

For instance, before you went to lunch at 12:30, 
didn’t you testify, first, that you never saw Mr. Lowry in 
the house or come in the house? Didn’t you say that? 
A. didn’t come in the house. 

Q. But didn't you say that? I will take up the other with 
you. Right? That is before you went to lunch, now, you did 
say that he never came in your house. 

But you also said, did you not, you had seen him outside 
the house on the street, two or three times. Correct? A. It 
might have been two or three times. It might not be that 
many. But I saw him out there. 

Q. I understand. But what I am getting at is what we had 
before 12:30, in comparison to what we had when you came 
back here, just a little while ago. 

So before 12:30, you testified you saw Lowry outside the 
house; he never came in the house; but you saw him outside 
the house, on two or three occasions. 

Do you remember saying that, to Mr. Fihelly’s questions? 
A. Yes, and he might have come in the house, but I didn’t 
see him. 

Q. I understand that. I am past his coming to your house, 
now\ I am talking about seeing him outside. A. Yes. 

Q. And then do you remember Mr. Fihelly asking 

1154 you what if anything you saw Lowry doing? And 
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then isn’t it a fact that yon said you saw him talking 
to some other people?- A. Well, he didn’t- 

Q. -outside the house? A. Yes, I said that. 

Q. Did you testify to that? A. Yes, I said I saw him 
talking to some people. 

Q. And that was in answer to Mr. Fihelly’s question, 
what did you see Lowry doing outside of the house, and you 
said, “I saw him talking to some people.” 

Isn’t that correct? Then, in fact, before 12:30 I think you 
named the people you saw him outside the house talking to. 
You went into that important particular. Remember that? 
A. I don’t know all the people. 

Q. I know you don’t; but did you name two of them? 
A. I don’t know whether I named two of them or not. 

Q. However, since you have come back from your lunch, 
Mr. Fihelly put another question to you, and it was this, 
wasn’t it?- 

“Did you ever see anybody in front of your house 
give or receive a bag from anyone?” 

Do you remember Mr. Fihelly asking you a question like 
that? A. I have seen a lot of people in front of my house 
with bags, but I don’t know who they was. 

1185 Q. I understand that. You don’t know who they 
were. But what I am getting at is that particular way 
Mr. Fihelly put that question to you after lunch, in com¬ 
parison to your being asked before lunch “What did you 
see him do ? ” And you just said you saw him talking. 

Before lunch, you didn’t testify you saw Lowry either re¬ 
ceiving or giving bags to anybody outside of the house, did 
you ? A. He didn’t ask me that. 

Q. Didn’t he ask you that when he said- A. No, he 

didn’t ask me that, before we went to lunch. 

Q. He didn’t ask you that particular thing, with the word 
“bag” in it, did he? A. No. I answered the question the 
way he asked it. 

Q. But he asked you something with “bag” in it after 


lunch, didn’t he? Before lunch, he merely asked you what 
you saw Lowry doing, and you said you saw him talking to 
two men. 

If I were to ask the question, What did you see a person 
do, and if you saw him either taking or giving bags, you 
would tell me, wouldn’t you, because that would be some¬ 
thing you saw him do, wouldn’t you? A. I wouldn’t tell 
you, unless you asked me to. 

Q. That is right. But when he asked you before 

1186 lunch, What did you see Lowry doing, did he put the 
word “bag” in the question? You only answered you 

saw him talking to people. Is that right? A. I told him 
what I saw him do. 

Q. After lunch, when Mr. Fihelly put the word “bag” in 
the question, isn’t it a fact that from the fact that he put the 
word “bag” in the question, that you felt you should answer 
Yes about a bag—because he said it to you in the form of a 
question? 

The Court: Is the attorney’s question clear to you? 
The Witness: I don’t know what he means. I tried to 
answer the question. 

Mr. Ford: I will try to clear it. I may have made it too 
long and windy. Let me try to simplify it. 

Q. (By Mr. Ford) If I was outside of that door, and you 
see me either give or take a bag, either give it to somebody 
or take it from them, and then you came in here and you 
were asked this question, What did you see me do outside 
in the hall, isn’t it a fact, when you heard that question, you 
would have said, “I saw him either give or take a bag?” 
and you wouldn’t say you saw him talking to somebody? 
A. He asked me where did I see him, and I said I saw him 
outside talking to somebody. 

Q. That is when he. asked you about Lowry being 

1187 outside, and yojti answered him, and your answer was, 
“I saw him talking to two men.” Is that right? 

A. And when he came back and asked me about the bag, I 
told him about the bag. 
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Q. When he came back and put the word “bag” in the 
question, as distinguished from asking you generally what 
did you see him do, when he put the word “bag” in his 
question, you felt that well, I guess he wants me to say I 
saw him with a bag; so I said it, as distinguished from say¬ 
ing I saw two men talking. 

Isn’t that the way you figured, Mrs. Kendall? A. No; 
I felt like if I saw it, I should say so, and if I didn’t- 

Q. Why didn’t you say it before 12:30? A. Because he 
didnt’ ask me anything about a bag. 

Q. But he asked you what you saw him doing, before 
12:30, didn’t he? A. He didn’t say anything about a bag. 

Q. I know he didn’t. That is exactly what I want to em¬ 
phasize. But he did ask you what you saw him doing, didn’t 
he? And your answer at that time, before 12:30, was “I saw 
him talking to two men. ’ ’ 

How is it at that time you didn’t say something about the 
bag? That is the time before- 

1188 Q. How is it you didn’t say you saw him either 
taking or giving a bag before th etime of the noon 
recess, when he asked you what you saw him doing? And 
it wasn’t until Mr. Fihelly had put the word “bag” in the 
question, you tell me. A. He didn’t ask me anything about 
a bag, and I didn't think I had a right to say anything about 
a bag. He didn’t ask me anything about it. 

Q. And you were going to wait until he said something 
about “bag”? 

You were going to wait until he said something about a 
bag before you said anything about a bag? A. I forgot all 
about a bag. 

Q. After you forgot all about a bag, isn’t it a fact that the 
first time you thought about bag was when you heard him 
use the word “bag”? Just answer. Tell me. What is your 
best recollection? A. I guess that is right. 

Q. I guess it is, too. 

• ••••••••• 
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1189 EVELYN MARLOW, 

called as a witness by counsel for the United States and 
being first duly sworn was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Fihelly) State your full name and address. 

A. Evelyn Marlow, 1306- 

Q. And will you keep your hand down from your lips, 
please? It will make your voice carry better. A. 1306 
South Carolina Avenue, Southeast. 

Q. And are you employed at the present time? A. Yes. 

1190 Q. What sort of work do you do? A. I do day’s 
work. 

Q. Pardon? A. Day’s work. 

Q. At any time were you in the numbers business in the 
District of Columbia? A. Huh? 

Q. At any time did you write numbers in the District of 
Columbia ? A. Yes. 

Q. How many years did you write the numbers, and fix 
the years as best you can? A. Well, say for about five or 
six years. 

Q. What were those years ? How long ago was it that you 
started or stopped? A. Oh, around 1946 or 1947, something 
like that. 

Q. Is that when you started or stopped? A. I stopped in 
1950. 

Q. Were you writing numbers or picking up numbers? 
A. I was ’writing numbers. 

1191 Q. (By Mr. Fihelly) Were you picking up num¬ 
bers or writing numbers? A. I was writing numbers. 

Q. In what city were you writing numbers? A. South¬ 
east. 

Q. Of what city? A. Washington, D. C. 
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Q. And did you at all times during that period write in 
the same section of the city? A. That is right. 

Q. Who did you turn your numbers in to? A. Mrs. 
Wilson. 

Q. And what is her name, other than Mrs. Wilson? A. I 
think it is Maudie Wilson. 

Q. And who if anyone else did you turn your numbers in 
to during that periodA. Ed Kendall. 


#**••••••• 

1192 Q. There was a Charles Kendall and his wife who 
testified. Was that the gentleman? A. That is right. 

Q. Where do they live? A. Where do the Kendalls live? 
Q. Yes. A. I think on B Street, Northeast. 

Q. Have you been at their home at any time? A. Yes, 
but not to carry numbers. 

Q. Other than Mr. Kendall, who did you turn in your 
numbers to ? A. That is all. 

Q. Do you know Mr. Nowland, the defendant in this case? 
A. Yes, I know of him, not too much about him. 

Q. Have you ever seen him or met him any place in the 
District of Columbia? A. I met him once or twice at Mrs. 
Wilson’s. 

Q. At Mrs. Wilson’s? A. That is right. 

Q. And where does she live? A. The 1300 block of C 
Street, Southeast. 

Q. And what particular work did Mrs. Wilson do in con¬ 
nection with the numbers business, if you know? 

1193 A. Well, she came for the numbers; and all I can say, 
I turned them over to her. 

Q. And what was Mr. Nowland doing at her home, if you 
know? A. Nothing. I just saw him there. 

Q. Were you introduced to him there? A. No. sir. She 
just said, “That is Mr. Nowland.” That is all. 

Q. I show you Government Exhibits 1 and 2, Government 
Exhibit 1 being a smaller book and Government Exhibit 2 
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being a larger book or pad. What sort of numbers book did 
you use to write on or with? Was it like any of those? 
A. Yes, the book. 

Q. Like the smaller one? A. That is right. 

Q. Like Government Exhibit 1. Where did you get those 
books from to write your numbers? A. I first got my books 
from Mrs. Wilson. 

Q. And how did you get your books from her? A. Just 
asked her for a book is all, and she vrould give it to me, is all. 
Q.l Did you have an initial or number of any kind in con¬ 
nection with your work? A. I used a number. 

1194 Q. And what was that? A. I think it was 774. 

Q. And who gave you that number, if you know? 
A. Mrs. Wilson gave me the number to use. 

Q. You say you have seen Mr. Nowland at the WYlson 
home. Have you ever seen him at any other home in the 
District of Columbia? A. I seen him once over to Mrs. 
Kendall’s. 

Q. And was that before or after you had seen him at the 
Wilson home? A. It was after I saw him at the Wilson 
home. 

Q. And what vrere you doing at the Kendall home on that 
occasion? A. I went over there to listen to her television. 

Q.i And what was Nowland doing there? A. I don’t 
know. I wasn’t there with them. I was in her living room. 

Q. And who else was there with him? A. Idon’tknow\ I 
didn’t see anyone else. 

Q. Who was Maudie Wilson turning in to, or Mrs. Wil¬ 
son, during the time you were turning in to her? 

Mr. O’Connell: If she knows. 

The Witness: I don’t know who she was turning in to. 

Q. (By Mr. Fihellv) Did she ever tell who she was 

1195 turning in to? A. She said to Mr. Nowland. 

Mr. O’Connell: I object to that. 

The Court: That will be competent under the previous 
ruling. 
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What was the question? 

Mr. Fihelly: If she was ever told by Mrs. Wilson who she 
was turning in to. 

Mr. O’Connell: May I be heard on that, Your Honor? 

The Court: Yes. Come to the bench. 

(At the bench:) 

Mr. O’Connell: There is no evidence up to now that 
Maudie Wilson is an accomplice in this case or has anything 
to do with it. She hasn’t testified to it yet. 

The Court: The Court has ruled there is sufficient show¬ 
ing of conspiracy or continuing of conspiracy- 

Mr. O’Connell: We don’t object to the Kendall part of it. 

The Court:-and the testimony of this witness is that 

she turned in to Mrs. Maudie Wilson. 

Mr. O’Connell: But it still has not been established that 
Maudie Wilson is an accomplice. 

The Court: That doesn’t matter. She might be as inno¬ 
cent as a mail carrier. 

Mr. Williams: It seems to me under this theory that what 
anybody said to anybody else in the world, who hap- 
1196 pened to be called here as a Government witness, 
could go into evidence. 

The Court: It has to be relevant, of course. 

Mr. Williams: They could take the position it is a con¬ 
spirator unknown at the time. 

Mr. O’Connell: We haven’t heard of it. 

The Court: There has been a showing of conspiracy, and 
a tie-in between the Kendalls and the Wilson witness, so 
that the Court will rule it is competent for this witness to 
testify to what Mrs. Wilson did or said. 

Let me ask the District Attorney—Are you going to 
pursue this question as to what Mrs. Wilson said? 

Mr. Fihelly: Our information is that she was turning in 
to the Nowlands and the Kendalls, and we w’ould leave it 
there. 

Mr. Williams: If that is the case, Your Honor, and if 
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what Mrs. Wilson has said is going in on the theory that 
she is a conspirator unknown, an unknown defendant—Is 
she going to be called to the stand here? 

Mr. Fihelly: She is here now. 

Mr. 0 ’Connell: Maudie Wilson ? 

Mr. Fihelly: Yes, sir. 

Mr. Williams: Then, I think she should be told that she 
is a defendant in this case and is now known. 

Mr. Fihelly: She isn’t on the list of defendants. 
1197 Mr. O’Connell: But she is an accomplice. 

The Court: Wait a minute, gentlemen. The Court 
has ruled that this is competent evidence, and you may ask 
the witness on the stand concerning the conversation with 
Mrs. Wilson. 

Mr. O’Connell: A blanket objection as to all the defend¬ 
ants, Your Honor. 

The Court: Very well. 

(Counsel having returned to the trial table:) 

Q. (By Mr. Fihelly) The question is this: Did Maudie 
Wilson or Mrs. Wilson tell you who she was turning in to, 
turning her numbers play in to? A. I think she said Mr. 
Nowland. 

Mr. O’Connell: I object to that, unless- 

The Court: That goes out. 

Did she actually say that it was? 

The Witness: Yes, she said that Mr. Nowland- 

The Court: What words did she use when she said it? 
The Witness: She just said she turned the numbers in to 
Mr. Nowland, is all. 

The Court: I overrule your objection, Mr. O’Connell. 
Mr. Fihelly: That is all! 

The Court: Is there cross-examination? 

Mr. 0 ’Connell: Will Your Honor bear with us a moment ? 

***«•#•*#• 

1200 Mr. Fihellv: Call Moody Wilson. 

Mr. Williams: May we come to the bench? 
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The Court: Yes. 

(At the bench:) 

Mr. Williams: Your Honor, the theory, as I understood 
it, on which the statement of Moody Wilson went in through 
the lips of the previous witness was that Maudie Wilson was 
a defendant unknown, or an unknown conspirator— 

Mr. 0 ’Connell: Or accomplice. 

Mr. Williams:—or accomplice. Now, since Moody Wilson 
is now known to the Government, I don’t think Maudie 
Wilson can be called to the stand as a witness, because 
Maudie Wilson is a defendant, hitherto unnamed, now dis¬ 
closed. And on behalf of the other defendants, I think we 
have the status to object to the calling of this defendant to 
the stand, on the ground that she is being called as a con¬ 
spirator and anything she may say on the stand will be 
binding on these other defendants in the case. We object 
to her testifying in the case, because she is a defendant. 

Mr. O’Connell: And there is no evidence she is a con¬ 
spirator 

Mr. Ford: Will we have a right to establish that 
1201 Maudie Wilson was before the grand jury and can¬ 
not come under the category of one unknown to them? 
Would vou let us establish the fact that if Moody Wilson 
takes the stand, either she was before the grand jury, so that 
if she was in front of the grand jury, therefore she was 
known to the grand jury and could not be under the classifi¬ 
cation of one of those unknown to the grand jury at the 
same time, and therefore that hearsay statement would be 
inadmissible, which turned out to be highly prejudicial to 
the defendants? 

Mr. O’Connell: Heretofore your Honor has been admit¬ 
ting them on the theory that they were unknown. 

The Court: Is there anything further? 

Mr. Fihellv: No, Your Honor. 

The Court: She may be called. 
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Mr. Williams: Will Your Honor tell this witness that she 
has the privilege of not testifying in this case? 

The Court: She can claim it, of course, as a personal 
privilege. 

Has this witness been before the grand jury? 

Mr. Fihelly: Yes, sir. 

The Court: Did she sign a waiver of immunity? 

Mr. Fihelly: We don’t usually sign a waiver with the 
reporter present. 

The Court: If she went before the grand jury without a 
waiver— 

1202 Mr. Williams: In order to avoid cluttering up the 
record with the examination, will you stipulate, Mr. 

Fihelly, that she was before the grand jury and her name 
was known to the grand jury prior to the return of this 
indictment? 

Mr. Fihelly: Absolutely, that her name was known. 

Mr. Williams: And that she was before the grand jury. 
Mr. Fihelly: Yes. 

The Court: The only thing the Court is concerned with, 
since she went before the grand jury, is, if she went in with¬ 
out a waiver, she cannot claim the privilege, having once 
testified against herself. 

**•*••••*• 

MOODY WILSON, 

called as a witness by counsel for the United States and 
being first duly sworn, was examined and testified as fol¬ 
lows : 

• *•••••••• 

Direct Examination 

Q. (By Mr. Fihelly) State your full name. A. Moody 
Wilson. 

1203 Q. And where do you reside? Where do you live? 
A. 1300 C Street, Southeast. 
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Q. How long have yon lived there? A. Sixteen years. 

Q. Are you single or married? A. Married. 

Q. And do you work? A. No, I don’t. 

• *•••#••*• 

Q. Were you in the numbers business in the District of 
Columbia at any time— 

Mr. O’Connell: I object to the form of the question? 

1204 The Witness: Yes, I was. 

The Court: I am going to overrule you on that. 
You may answer. 

Q. (By Mr. Fihelly) You stated that you were. Over what 
years were you in the numbers business in the District of 
Columbia, as best you can fix the time? A. Around nine 
years. 

Q. And can you tell us when you stopped and when you 
started, roughly? A. I started during the summer of 1942, 
and I stopped in January of 1951. 

Q. And when you started in 1942, what sort of numbers 
work were you doing? Where you writing or picking up 
numbers? A. I was writing numbers. 

Q. And in just what area did you write when you started? 
A. Southeast area. 

Q. In what city? A. Washington, D. C. 

Q. And during the time you were in the numbers business, 
did you continue to write in that particular area? A. Yes, 
I did. 

Q. Who were you turning in your numbers work to? A. 
To Mr. Nowland. 

1205 Q. And what is his first name? A. Mr. Robert 
Nowland. 

Q. How did you happen to meet him? A. He was sent to 
my house. 

Q. And do you recall who sent him to vour house ? A. It 
was a friend of mine I have been knowing for quite some 
time. 

Q. Is that man living or dead ? A. He is dead now. 
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Q. Would you give us his name, please ? A. Mr. Jonabell. 

Q; Just where did you turn in to Mr. Nowland, or anyone 
else for him! A. I turned in to different men in the streets. 

Q. Will you still keep your voice up, please, and talk a 
little slower, if you will. Tell us about where you did turn 
in to him. A. I have turned in to sometimes there was a 
colored fellow, at Seventeenth and Pennsylvania Avenue, 
Eleventh and Pennsylvania Avenue, Lincoln Park, South¬ 
east, and sometimes a white fellow, at the same places some¬ 
times, and different places—Fourteenth and C Streets, 
Southeast. 

Q. These various places you would turn in, were they in 
the District of Columbia? A. In the District of Columbia, 
yes. 

1206 Q. Did you have an initial or letter or anything in 
connection with your work? A. W610. 

Q. And who gave you that symbol or combination of 
letter and numbers? A. Mr. Nowland. 

Q. And when was it, roughly, he gave you that symbol? 
A. It was around about 1942. 

Q. And just how would you use it in connection with your 
writing of the numbers? A. I would use it on the pad I was 
writing the numbers. 

Q. Pardon? A. On the pad I was writing the numbers. 

Q. I show you Government Exhibits 1 and 2, which are 
in evidence, a small pad, No. 1, and a large pad, No. 2. Did 
the pads you used, or the paper you used, look like any of 
those? A. This one. 

Q. The larger one, Government Exhibit 2? A. That is 
right. 

Q. Where did you get the large pad to use in your 
numbers writing? A. I would get if from the fellows who 
would pick my work up. 

1207 Q. And how would you obtain a pad from them? 
i A. I would write a note when I would get my bag, 

and ask for some pads, and I would have them delivered to 
me the next day when they picked the work up. 
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* 

Q. The last witness is a woman named Mrs. Marlow. Do 
you know her? A. Yes, Ido. 

Q. Did she ever turn in any numbers to you at any time ? 
A. Yes, she did. 

Q. And over what period of time, roughly, did she turn 
in numbers to you? A. Roughly, from 1942 up until 1947 
or 1948. She quit the numbers with me and started to turn 
in to Ed Kendall. 

Q. Where you present at the Kendall home at any time 
w’hen you saw any of the defendants here? A. I don’t— 

Q. Did you see either Mr. or Mrs. Nowland at any time at 
the Kendall home? A. Yes, I have. 

Q. And how long after you started writing numbers would 
you say that was ? A. I guess I had been writing about five 
or six vears before I saw them. 

V 

1208 Q. And which of the defendants, Mr. or Mrs. Now¬ 
land, was it that you saw there? Or were they both 

there? A. They was both there. 

Q. And what were you doing in the Kendall home at that 
particular time? A. To get a bag. 

Q. And what bag was it you were getting? A. My bag, 
“W.” 

Q. Pardon? A. My bag, “W.” 

Q. Did the bag have anything to do with the numbers 
work? A. Yes; it was a ribbon bag. 

Q. Was that the return work? A. The return work in the 
afternoon. 

Q. And who brought your bag to the Kendall home on 
that occasion, if you know? A. I don’t know who brought 
it, but I know I got it there. 

Q. Have you received your bag on other occasions at the 
Kendall home? A. Yes, I have. 

Q. How often? A. Oh, about five or six times. 

Q. And where you speaking of inside the house? 

1209 A. Sometimes I would be met at the door and they 
would give me the bag; and sometimes it would be 

on the inside of the house. 






5S8 


Q. Who would give it to you? A. Sometimes Maggie 
would bring it to the door. 

Q, On how many occasions did you see either Mr. or Mrs. 
Nowland at the Kendall home? A. Around five or six times. 

Q. What was the rough amount of your book that you 
wrote for a day? A. Around seventy-five, eighty, sometimes 
a hundred. 

Q. Now, in addition to the Kendall home where you re¬ 
ceived your bag, can you tell us of any other locations where 
you received your bag or return work? A. Around Nine¬ 
teenth Street, Northeast; I received a bag at Nineteenth 
Street, standing by the school, I think; not far from it. 

Q. And who returned it to you there? A. Mr. Nowland 
returned it there; sometimes another fellow. 

Q. How often had he returned it to you there? A. Oh, 
around about six or seven times, I guess. It might have been 
more than that. 

Q. And where else had he returned your bag to you, other 
than at the Kendall home and this location ? A. Some- 
1210 times around Fourteenth and C Streets, Southeast. 

Q. This is all in 'Washington, D. C.? A. Yes, Wash¬ 
ington, D. C. 

Q. What percentage or what amount of money were you 
gettingfor writing numbers ? A. 25 cents. 

Mr. O’Connell: I can’t hear the witness, Your Honor. 

Mr. Fihellv: 25 cents. 

Mr. Ford: Of what? Out of a dollar? 

Mr. Fihelly: 25 percent. 

Q. (By Mr. Fihelly) And who paid you your commission? 
A. It was taken off my ribbon when I got it in the afternoon. 

Q. WTiat was done with respect to the bag you had and 
any hits that might have occurred in the numbers you wrote? 
A. Well, if any hit, they would also come back in the bag 
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that afternoon, at nighttime. If there was any hits, it would 
he in the bag that night; the money would be sealed up in 
the bag when I would get it. 

Q. Then the money would be in the bag, if there were any 
hits ? A. That is right, if there were any hits. 

Q. Had you had any arrangement with anyone, up to 
this time, about what was to happen or to be done if 
1211 you were arrested in the numbers business? A. No, 
I haven’t. 

Q. Did there come a time that you were arrested? A. 
Yes, I was arrested in 1946. 

Q. And did you get a bondsman or have a bondsman? A. 
I had a bondsman. 

Q. Did you pay for him? A. No, I didn’t. 

Q. Do you know who did? A. Mr. Nowland paid for him. 

Q. How do you know that? A. That is what they told me. 

Q. And did you have a lawyer? A. Yes, I did. 

Q. And who sent you to the lawyer? A. Mr. Nowland. 

Q. And did you go to that particular lawyer? A. Yes, I 
did. 

Q. (By Mr. Fihelly) Did you pay any attorney in that 
case? A. No, I did not. 

Q. Do you know who did? A. Mr. Nowland. 

Q. How do you know Mr. Nowland did? A. He told me he 
did. 

Q. You stated you saw Mr. Nowland at the Kendall home 
on certain occasions. State whether or not you also saw 
Mrs. Nowland there. A. Yes, I saw her there, also. 

Q. And on how many occasions would you say you saw 
her? A. The same amount of times Mr. Nowland was 
1213 there. 

Q. Do you recall a time in 1950 when you received 
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a note in your bag to see someone and go somewhere? A. 
Xo. I got a note in my bag to come out to the farm. 

Q. Did you go out to the farm? A. Yes, I did. 

Q. Can you fix the time, in 1950, that that was? A. It was 
in October of 1950. 

Mr. O'Connell: At this time, if Your Honor please, I ask 
Your Honor to strike and expunge from the record both the 
question and the answer to that question, concerning who 
represented her. 

The Court: Very definitely, that question goes out, and 
the answer goes out. And I admonish the jury again, you 
are not to ascribe anything concerning the guilt or innocence 
of any of these defendants on trial from that statement. 

And I say this; that if we have a repetition of it, I will 
declare a mistrial faster than a shot. 

Mr. Fihelly: Is there a pending question, Mr. Reporter? 

The Court: The question was, Did she have a note ■written 
in 1950, and what did she do concerning it? 

Q. (By Mr. Fihelly) You stated you went out to a farm, 
I believe. Is that right ? A. That is right. 

1214 Q. To whose farm did you go? A. Mr. Nelson’s 
farm. 

Q. And who, if anyone, went -with you? A. I hired a boy 
to take me out there—Ellsworth Whiting. I hired him to 
take me out there. 

Mr. Fihelly: Ask Mr. Whiting to come to the door—and 
I will continue with the questioning until you get him there. 

Q. (By Mr. Fihelly) Who did you see when you got out 
there? A. Mr. Nelson and Mrs. Nelson. 

Q. Did you have a conversation with either of them there 
at the house? A. I had a conversation with him. 

Q. Just what did he say to you and you to him, at the 
house? A. Oh, just concerning the— 
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Mr. 0 ’Connell: Might we have the time established? 

The Court: October, 1950. And the question was, What 
was the conversation? 

The Witness: The conversation— 

Q. (By Mr. Fihelly) Will you raise your voice so that all 
of the jurors can hear you, and the people at the other end 
of the courtroom can hear you? Just what did you 

1215 say to Mr. Nelson or he to you? A. He said to me— 

Q. All right; keep your voice up and answer it. A. 
He just said to me, concerning my work, there was a short¬ 
age on my work, and about coming up short, and if I con¬ 
tinued to come short, he would have to give my book up. 

Q. What else did he have to say to you, or you to him? A. 
Well, I just said— 

Mr. O’Connell: I can’t hear her, Your Honor. 

Q. (By Mr. Fihelly) Keep your voice up. A. He told me 
if I needed anything, to call him, and that I was a nice per¬ 
son, that he had heard Mr. Nowland speak of me. 

Q. And who had told him you were a nice person? A. Mr. 
Nowland. 

Q. Was there anything else said by Mr. Nelson? A. No, 
there wasn’t. 

Q. Was there anything said about being careful? A. Yes, 
just about being careful of the police. 

Q. About what? A. Being careful of the police. 

Q. Was anything given you on that occasion by him? A. 
There wasn’t anything given me. 

1216 Q. Was there anything said with respect to how 
you could get hold of him if you needed him? A. If I 

needed him, to call him up. He gave me his telephone num¬ 
ber. 

Q. And how was that given to you? By word of mouth 
or -was it written down on something? A. Word of mouth. 
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Mr. Fihelly: Now, will you call that gentleman to the 
door ? 

Q. (By Mr. Fihelly) I want you to look at this boy, and 
don • t say anything until he goes out. 

Mr. Fihelly: (To a man standing inside the courtroom 
door) You may step outside. 

Q. (By Mr. Fihelly) Do you know that young man who 
came to the door? A. Yes, I know him. 

Q. And what is his name? A. Ellsworth Whiting. 

Q. And is that the boy who took you out there? A. That 
is the kid who took me out there. I have been knowing him 
ever since I lived on C Street, sixteen years. 

Q. And how close to where you live does he live? 
1217 A. He lives at 1341 and I live at 1300 C—right across 
the street from each other. 

Q. You have mentioned Mr. and Mrs. Nowland, and Mr. 
Nelson. Will you look around in the courtroom, if you will, 
please. The defendants are within the rail here. See if you 
can identify either of those persons you have named. A. 
Mrs. Nelson is sitting over there. 

Mr. O'Connell: Would you keep your voice up, please? 

The Witness: And Mr. Nowland over there. 

Mr. O'Connell: I can't hear you. You can speak louder 
than that. 

The Witness: I am trying to pick them out— 

Mr. Fihelly: May she step down, Your Honor? 

The Court: She can step down. 

Q. (By Mr. Fihelly) You can step down here, and point 
out Mr. and Mrs. Nowland, if you do know them. You can 
step over here. A. That is Mr. Nowland, and Mrs. Nowland. 
That is Mrs. Nelson. 

Q. And where is Mr. Nelson ? 

Look around along this trial table and see if you know 
anyone. 
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Mr. O’Connell: I object to that. He said within the 
1218 rail. 

The Witness: Mr. Nelson is sitting next to his 

lawyer. 

• *••••••*• 

1227 Q. (By Mr. Fihelly) How long before you quit the 
numbers business did you see Mr. Nowland? A. I 

don’t remember, it has been quite a while, now. 

Q. Well, did you see him any time in 1950? A. 1950? I 
could have seen him. 

Q. You are not certain of that? A. I am not certain. 

**•*••**#♦ 

1228 Q. Who was picking the work up, the numbers 
work, in 1950? A. Some colored boy and some white 

man, I don’t know r , I never did know their names. 

**•*••*•*# 

Kecross-Examination 

Q. (By Mr. O’Connell) Do you know who he turned in to? 
A. No. 

Q. Was that in 1949 and ’50? A. Yes. 

Q. And this would be turned in in turn, sometimes to a 
white boy and sometimes a colored boy? A. Sometimes a 
white man. 

Q. You don’t know where he was connected, or who he 
was connected with? A. No, I don’t know; I had seen him 
over 1942-43, and I figured it was the same two men. 

Q. But you never knew who he turned in to with respect 
to 1949 and ’50, as Mr. Fihelly just now asked you about? 
A. Yes, sir, it was the same men. 

Q. But you don’t know who they turned in to? 

1229 A. No. 
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NORMAN SHIELDS 

was called as a witness for and on behalf of the United 
States and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

Q. (By Mr. Fihelly) Now, Mr. Shields, will you keep your 
voice up so that all the jurors over here, and the people at 
the other end of the courtroom inside of the rail can hear 
you? 

What is your full name and address? A. Norman Shields, 
224 K, Northwest. 

Q. What is your present occupation or business? 
1231 A. Janitor at 459 Massachusetts Avenue. 

Q. How long have you been a janitor there? A. 
The last four years. 

Q. Prior to that time were you at any time in the numbers 
business in the District of Columbia? A. Yes, I was. 

Q. Can you fix just what years that was, sir? A. ’45, ’46, 
’47. 

Q. Now who, if anyone, did you work for when you were 
in the numbers business from 1945 on? A. Mr. Nowland, 
Robert Nowland. 

Q. How did you happen to meet Robert Nowland? A. 
Through a fellow named Hank. 

Q. And did Hank introduce you to Mr. Nowland? A. He 
did. 

Q. And just when and where was that, as best you can fix 
the time and place? A. I think a grocery store out there 
they called; Mr. Nowland used to call Main’s store. 

Mr. O’Connell: Just a minute, will you keep your voice 
up so we can hear? 

Q. (By Mr. Fihelly) And where was that? A. Seat Pleas¬ 
ant, Maryland. 
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Q. And just what was said in that conversation? 

1232 A. Sir? 

Q. Just what was said in that conversation be¬ 
tween Hank, Mr. Xowland and yourself? 

Mr. O'Connell: May we have the specific time of the con¬ 
versation fixed, Your Honor? 

The Court: Yes, I think it should be. 

The Witness: It was— 

Q. (By Mr. Fihelly) Just a minute, fix the time as best 
you can, what year and date. A. I don’t know what month, 
but I think it was 1945, as near as I can recall. 

Q. Now, will you proceed with the conversation, just what 
was said by the three of you at that time and place? A. Just 
where I was supposed to take and what time. 

Q. Who said that? A. Mr. Nowland. 

Q. And just what did Mr. Nowland say? Use his own 
words as best you can recall them. A. Where I was sup¬ 
posed to take them. 

Q. Where was it you were supposed to take them? A. 
Take them to a grocery store in Seat Pleasant, Maryland. 
Q. And what else did Mr. Nowland tell you at that partic¬ 
ular time? A. As far as I can remember just what 

1233 time I would be able to get to work in the afternoon. 

Q. And what sort of work were you to do in the 
numbers business? A. Sir? 

Q. In other words, were you to be a pick-up man? A. I 
was a pick-up man. 

Q. And what particular area vrere you to pick up in ? A. 
5th and T, Northeast. 

Q. What city? A. Washington, D. C. 

Q. And what percentage were you to get for that? A. 
Twenty-five percent of the winnings, and thirty on the profit 
on the route. 
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Q. What was that? A. Twenty-five and thirty. 

Q. Twenty-five percent of what? A. On the winnings. 

Q. And what was the other? A. Thirty percent of the 
profit on the route. 

Q. Now, you started to work that route how long after 
the conversation you had with Mr. Nowland? A. As far as 
I can remember, it was the next day. 

Q. And who did you turn in to? A. Mr. Nowland. 

1234 Q. And where did you turn in to Mr. Nowland? A. 
At Seat Pleasant, Maryland, Strikes corner, and we 

used to go to the Tea Top, near to the Tea Top. 

Q. Near the Tea Toper? A. Yes. 

Q. How close to the Tea Toper did you turn in? A. It 
was a lot out there in the back, a parking lot. 

Q. Now, where is Strikes corner that you refer to? A. 
That is out Southeast, as far as I can remember, I think it 
is on Route 5. 

Q. Is that where Strikes Restaurant is? A. Yes. 

Q. How often would you turn in there? A. I wouldn’t 
know, once or twice a week, something like that. 

Q. Now, did you have any letter or initial given you in 
connection with the work you were doing? A. Yes, I did. 
Q. And what was that? A. N. 

Q. And did you use that letter N throughout the time you 
worked? A. Yes, I did. 

Q. Will you look around the courtroom and see if you see 
Mr. Nowland, that you were turning in to, here? A. 

1235 Yes, I believe I do. 

Q. Will you point him out, please? A. On the back 

seat over bv the window. 

* 

Mr. Fihelly: On the back seat by the window. May the 
record show that the defendant Nowland has been indicated. 
Q. (By Mr. Fihelly) Now, how long did you stay in the 






597 


business? A. I guess approximately around about three 
years, around about two years. 

Q. What sort of books did you use in connection with the 
picking up of the numbers work? I show you Government 
Exhibits 1 and 2 and ask you if it was like either one of 
these. A. Yes, sir (indicating). 

Q. That is Government Exhibit No. 1, the small book. And 
where would you get the books? A. I would get them from 
Mr. Nowland. 

Q. And where would you obtain them? I mean you got 
them through him; now, where would they be given to you? 
A. Mostly in the street, just where I would meet him at 
night. 

Q. Where would you meet him at night? A. I usually 
met him sometimes on B street, and sometimes it would be 
on C Street, I think it was. 

Q. In this city? A. Northeast, yes. 

1236 Q. When was the last time you heard from Mr. 

Robert Nowland in any w^ay? A. I can’t hardly say 
when was the last time, it has been a good while since I 
heard from him. 

Q. Pardon? A. It has been a good time since I heard 
from him. 

Q. Did you ever receive a telephone call from him? A. 
Oh, yes, he called me one time. 

Q. Can you fix the time that was ? A. It must have been 
’48 or ’49. 

9 

Q. How long after you quit writing was it you got this 
phone call? A. Possibly about a year. 

Q. And what, if anything, did he say to you? A. He just 
asked me if I wanted to work again. 

Q. What, if anything, did you tell him? A. I told him I 
wasn’t working any more. 
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Q. Why did you quit ? A. I got arrested. 

Mr. O’Connell: I object to that. 

The Court: Don' t answer. 

Mr. O’Connell: He has already answered. 

The Court: You want to stand on the objection? I will 
let the answer stand; he says he got arrested. 

1237 Q. (By Mr. Fihelly) Is that the reason? A. Yes, 
after I got arrested for picking up the work I couldn’t 
come back in there any more to pick it up, I was afraid I 
would get arrested again. 

Q. In connection with your turning in of money from 
your numbers work, at any time did you turn in any checks 
that you recall? A. Well, as far as I can recall I think I 
turned in once or twice. 

Q. Who took over your route, if you know, when you quit? 
A. My brother. 

Q. IVhat is his name ? A. Roy. 
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123S ROY SHIELDS, 

was called as a witness for and on behalf of the 
United States and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

Q. (By Mr. Fihelly) Will you keep your voice up so that 
all the jurors can hear you? State your full name and 
address. A. Roy Shields. 

Q. WTiere do you live? A. 222 K. 

Q. What part of the city is that? A. Northwest. 

Q. What is your present occupation or trade? A. I got a 
house at 35 K Street. 

Q. Have you some gum in your mouth, Mr. Witness? A. 
Yes. 

Q. Will you take it out, please, when you are testifying. 
How long have you been working in connecton with that 
house? A. I have been working there I would say the last 
four or five years, I imagine. 

Q. Was there a time when you were in the numbers 
1239 business in this city? A. Around ’38; around ’48, it 
was around 50. 

Mr. Wood: I didn’t get it. 

Mr. Fihelly: Around ’48 and around ’50, I understood 
him to say. 

Mr. O’Connell: He said something about ’38. 

The Court: Ask the witness. 

The Witness: From around ’48 to around ’50. 

Q. (By Mr. Fihelly) Just what sort of numbers work 
were you doing, writing or picking up? A. Picking up. 

Q. What area were you picking up in? A. Mostly at 
Northeast. 

Q. And what city are you talking about? A. Northeast. 

Q. What city? A. Washington. 

Q. Who were you turning in to? A. Mr. Nowland. 
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Q. And what was his first name, if you know? A. I don’t 
know that I ever knew; it was Mr. Nowland. 

Q. Who introduced you to him, if you were introduced? 
A. Norman Shields. 

Q. That is vour brother? A. That’s right. 

1240 Q. Do you know whether or not Norman had been 
working for him? A. He said he had been working 

for him. 

Q. And where were you introduced to Robert Nowland? 
A. It was out on the edge of Maryland, a little place called 
Tea Top, I think it was. 

Q. Was it at Tea Toper? A. Tea Top or Toper, one. 

Q. All right, you were introduced to him there. Where 
would you turn in to Mr. Nowland after you started picking 
up? A. Sometimes out there, and sometimes it would be 
right in the city on the corner. 

Q. In the city on the corner? A. Yes. 

Q. What place in the city did you turn in to him? A. 
Northeast. 

Q. Do you recall any places in the northeast? A. I think 
it was around 15th and D, and all around out through there. 

Q. Now, the numbers you picked up were in the Northeast 
section of this city? A. That’s right. 

Q. State whether or not those numbers were written in 
the same area. A. That’s right. 

1241 Q. What percentage were you getting or being paid 
for your pick-up work? A. Thirty percent. 

Q. And did you have any letter or number that you used 
in connection with your pick-up work? A. N. 

Q. And how would that be used in connection with the 
numbers work you were doing? A. It would be up on the top 
of the slip that you wrote. 

Q. Did you ever meet a man named Lowry? 

Mr. Ford: I object to that as leading. 

Mr. O’Connell: I object. 
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The Court: Yes, I think it is leading. I sustain the ob¬ 
jection. 

Q. (By Mr. Fihelly) State whether or not you know a 
defendant in this case, Robert Lowry. 

Mr. Ford: I object to that. 

The Court: The form of the question isn’t objectionable, 
I will overrule it. 

Q. (By Mr. Fihelly) James Lowry instead of Robert 
Lowry. 

Mr. Ford: Now, which is the question? 

Mr. Fihelly: State whether or not he knows the 

1242 defendant James Lowry. 

Mr. Ford: How about the pending question with 
the name Robert Lowry? 

The Court: I think the present question is James Lowry. 
Mr. Fihelly: That’s right. 

The Court: You may answer. 

The Witness: I met a fellow called Lowry in Northeast 
who used to bring the work in sometimes in the evening. 

Q. (By Mr. Fihelly) How did you happen to meet him? 
A. He would be on the car with Nowland and sometimes he 
would be by himself. 

Q. You say he would bring some work in? 

Mr. Ford: I object to him repeating the testimony. 

The Court: Yes, what did he do. 

The Witness: Some evenings he would bring the work in 
in the afternoon. 

Q. (By Mr. Fihelly) What kind of work are you referring 
to? A. Work back from where you would turn in in the 
morning. 

Q. Now, do you see the man in this room that you knew 
as Mr. Lowry? A. Yes, that’s him sitting over there (indi- 
Mr. Fihelly: May the record show that Mr. Lowry 

1243 has been designated by the witness. 

Q. (By Mr. Fihelly) Now, I show you Government 
Exhibits 1 and 2, a small and large pad respectively, and 
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ask you if you used any pad anything like either of these in 
your numbers work. A. I used this one (indicating). 

The Court: Keep your voice up, please. 

Q. (By Mr. Fihelly) This smaller one, Government 
Exhibit No. 1. Where would you get those pads? A. From 
Mr. Xowland. 

Q. And how often would you receive them from him? A. 
I don’t know how often I would receive them, but it wouldn’t 
be so often. 

Q. Do you recall on any occasion turning in any checks 
in connection with your pick-up money or paper? A. I don’t 
remember turning in no checks, I don’t think I did. 

• *•••••••• 

Cross Examination 

• ••••••••• 


124S Q. (By Mr. O’Connell) And he did tell you, did he 
not, before you went in the Grand Jury room, that 
what you said would not be used against you? A. That’s 
right. 

• ••••••••• 

1251 Q. And you also talked about the fact of how lucky 
you were not to be getting prosecuted for this 

numbers business, is that right? A. That’s right. 

• *••••••«• 

1252 PERRIN A. KENT, 

was called as a witness for and on behalf of the 
United States and, being first duly swrorn, w^as examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. Fihelly) Mr. Witness, will you keep your 
voice up so that all the jurors can hear you, and the de¬ 
fendants on the other side of the room? State your full 
name and address. A. Perrin A. Kent. 
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Q. Where do you live? A. I live at 3901—17th Place, 
Northeast. 

Q. And what is your occupation, sir? A. I am an Internal 
Revenue Agent. 

Q. How long have you been an Internal Revenue Agent? 
A. Since October 1945. 

1253 Q. In connection with this present case have you re¬ 
ceived a subpoena to testify? A. Yes, I have. 

Q. I understand you have certain instructions from your 
superiors in connection with your testimony. A. The Com¬ 
missioner of Internal Revenue has directed me to testifv 

* 

in this case. 

Mr. O’Connell: Just a minute, may we know whether that 
direction is in writing or oral? 

The Court: You may answer that. How were you author¬ 
ized? 

The Witness: In writing. 

Mr. O’Connell: Do you have that with you? 

The Witness: No, sir, I do not. 

Mr. O’Connell: I think the best evidence of the author¬ 
ization would be the written document. 

He didn’t tell you himself ? 

The Witness: No, sir. 

Mr. O’Connell: You received a paper with his signature 
on it? 

The Witness: Yes, I received the paper. I haven’t it with 
me. 

Mr. Fihelly: We will be glad to have it in the morning. 
The Court: Who is the person who addressed that to you? 
The Witness: John C. Dunlap. 

The Court: Is he the head of the Internal Revenue 

1254 Department? 

The Witness: He is the present Commissioner. 
The Court: Do vou know his handwriting? 

The Witness: No, sir. 

Mr. Ford: May I particularly ask, through you, to ask 
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this witness if it isn’t a fact that he sat in this courtroom 
while testimony was being taken, and particularly the 
second day of the trial. 

The Court: Yes, I would like to know that. Were you in 
the courtroom when the other witnesses were testifying? 
The Witness: Yes. 

The Court: Did you hear the Clerk announce that all 
witnesses should leave the room? 

The Witness: No, sir, Your Honor, I wasn’t in the court 
the first day. I don’t know what the first day, but I was in 
here a day and I didn’t hear that. 

The Court: How much of the time were you here? 

The Witness: Approximately an hour. 

The Court: Were you here when Mr.— 

Mr. 0 ’Connell: Sam Ford. 

The Court: Sam Ford testified today ? 

The Witness: No, Your Honor. 

The Court: Let me ask counsel, first are you insisting on 
the best evidence with this witness being authorized 

1255 to testify by the head of the Department? 

Mr. O’Connell: We say the best evidence of the 
authorization would be the written writing. We also object 
under the section of the Internal Revenue Act referred to, 
Your Honor, this morning, and we also object on the ground 
that the records this witness had were turned over to him 
by and all papers were in the possession of Mrs. Nowland. 

The Court: We needn’t go into that. I think I will excuse 
the witness now, and Mr. Fihelly, you can call him later. 
Mr. Ford: May we ask him about being in the courtroom? 
The Court: I don’t think so, I am more interested in this 
other matter. Do you have another witness? 
**•*•••**• 

1256 The Court: Now that the jury has retired, I want 
to make clear the ruling of the Court on this last 

matter. 

The statute, of course, provides an agent may testify 
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under some conditions, but that authorization certainly 
must be clearly demonstrated. 

Now, since the witness said he did get an authorization' 
but he didn’t have it with him, I have excused him until that 
is produced tomorrow morning. 

Now, in the interval I will hear counsel on the question of 
whether the rule has been violated by remaining in the room. 

Mr. O’Connell: I want to bring out who was with him; 
Mr. Sam Ford, they sat here the whole day on that side, 
about the fourth or fifth row, listening to the opening state¬ 
ment of Mr. Fihelly and listening to most of the proceedings 
that day. 

Mr. Ford: Listening to witnesses. 

The Court: Of course, the admonition is that the witness 
shall be excused so that he will not have the benefit of what 
other witnesses have said. All District Courts do not con¬ 
form to that, and I was interested whether he was 
1257 present when Mr. Ford was testifying today. 

Mr. Fihelly: The case was going so fast I sent for 
him this morning, he wasn’t here. 

The Court: If the witness sat here and heard most of it 
that would be one thing, or if he heard part of it that is 
another thing, and if he heard testimony which is not cor¬ 
roborated and is not corroborated at the moment, I don’t 
see a violation of the rule, and I am going to overrule the 
objection. Of course, if it becomes apparent I will do 
differently. 

Mr. O’Connell: May I make a motion to require that this 
witness make a showing that what he obtained was from 
Mrs. Nowland, from her, about her income tax, which is a 
serious matter? 

The Court: I will hear from you on that out of the pres¬ 
ence of the jury, but before I hear that I want to be sure that 
he was authorized by the head of the Department. If not, he 
can’t testify. 
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Mr. O'Connell: May it be understood we raise the addi¬ 
tional question of confidential matter. 

1258 Mr. Fihelly: To save time I will generally call at¬ 
tention to it now; defendants Lowry, Bullock and 

Kirby testified before the Grand Jury, and waived their 
constitutional rights. They didn't stand on them and the 
record shows that they waived them in that sense. The de¬ 
fendant Pumphrey is also in the same position. 

We have authorities which say that the evidence may be 
used on direct examination, or on cross. I don’t know what 
Your Honor's ruling will be on it, but other than this addi¬ 
tional witness and Mr. Kent, and introducing some docu¬ 
ments that are here in the file, this with respect to certain 
phases of the case we conceived that would come up, par¬ 
ticularly personal data with respect to certain of the de¬ 
fendants, where they were stationed, and the time, we expect 
to rest very quickly, and we would like some indication, 
either now or in the morning, if we might have it, with re¬ 
spect to the Grand Jury situation. 

The Court: Do counsel for the defense want to argue on 
that ? 

Mr. Ford: Your Honor, there is no possible way for me 
to express my position on it until I know what it contains. 
I have no way of knowing. I brought that up following the 
motion to inspect the minutes, and I must have an oppor¬ 
tunity to study that testimony to know what my objection 
is to be. 

The Court: You gentlemen may look at it, and I 

1259 will be prepared to rule. I want you to keep in mind 
that testimony before the Grand Jury is secret, and 

while a witness may take the stand, that is different, and on 
occasion when the defense sought the same thing the 
Government objected so vigorously, and it was denied, and 
I think from my statement you almost know what my ruling 
will be. 
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1263 The Court: Will counsel come to the bench, please? 
(At the Bench:) 

The Court: As the Court recalls from the session yester¬ 
day, the witness on the stand is Mr. Kent. 

Mr. Fihelly: Kent was on the stand. 

The Court: Does he now have the written authorization? 
Mr. Fihelly: Yes, he does. 

The Court: Very well. After that is indicated, of course 
he may testify. 

• ••••••••• 

1264 Mr. Fihelly: We ask that there be marked by the 
next numbers for identification three tax returns for 

the years 1945,1946 and 1947. 

Mr. O’Connell: Of course, they are objected to on grounds 
previously stated to Your Honor. 

The Court: The objection is noted. Are they authenti¬ 
cated? 

Mr. Fihelly: They are certified copies, Your Honor. 

The Court: Internal Revenue? 

Mr. Fihelly: That is right, Your Honor—and I will pass 
them as soon as they are marked. 

(The three tax returns were marked for identification as 
Government Exhibits 78, 79, and 80.) 

Mr. Fihelly: And two other certified tax returns for the 
year 1949, that I will ask be marked by the next two numbers. 

(The two tax returns for the year 1949 were marked for 
identification as Government Exhibits 81 and 82.) 

Mr. Fihelly: Does Your Honor want to look at these, sir? 
(They were handed up.) 

The Court: They will all be admitted. 

(The five tax returns marked for identification as Govern¬ 
ment Exhibits 78, 79, 80, 81 and 82, were admitted in evi¬ 
dence.) 

1265 Mr. Fihelly: May I show them to counsel, Your 
Honor? 
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The Court: Yes. Are you gentlemen ready to proceed? 
If so, you may call your witness. 

Mr. Fihellv: I have some other documents here, Your 
Honor. 

The Court: Very well. 

Mr. Fihellv: Mr. Ford and Mr. Allder, counsel for the 
defendants Bullock, Lowry and Kirby, have stipulated with 
the Government generally and roughly as to the periods in 
the Police Department and in the Marshal’s Office the var¬ 
ious defendants have spent during the period 1940 to 1950: 

With respect to the defendant Lowry, from April 1, 1936 
at No. 3 precinct, Desk Sergeant, Metropolitan Police. 
2-2-41, transferred to No. 1 Precinct. 

4- 1-42, transferred to No. 11 as Precinct Detective. 

5- l-47, transferred to Headquarters, Pawn Inspector’s 
Office. 

October 1,1947, retired. 

The following data is with respect to that as a Deputy 
United States Marshal in this District: 

11-3-50, temporary Deputy Marshal. 

11-27-50, work terminated, no appropriation. 

11-27-50, reappointed temporary’ Deputy Lmited States 
Marshal. 

1266 9-28-51, work terminated, no appropriation. 

With respect to the defendant Kirby, counsel have 
handed to us and we stipulate with them, Your Honor, that 
he had the following period of activities "with the Metro¬ 
politan Police Department: 

From 193S to 1942 he was on the Un-American Activities 
Squad. 

1942 to 1944, Precinct Detective, No. 3 Precinct. 

May, 1944 to May, 1945, Detective Sergeant, Narcotics and 
Sex Squad. 

And from May, 1945, to October 22, 1951, was a Detective 
Sergeant with the Homicide Squad. 

• - • • # • • • * # • 
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1268 Mr. Fihelly: We ask that there be marked by the 
next Government numbers for identification five 
Court papers in this case. 

1269 

(Five Court papers in this case were marked for identifi¬ 
cation as Government Exhibits 84, 85, 86, and 88.) 

The Court: Are they offered as standards in handwriting? 

Mr. Fihelly: That is right, if Your Honor please, under 
the Federal statute. 

The Court: Show them to counsel, please. 

Mr. O’Connell: May we have a short bench conference 
with Your Honor on the last exhibits? 

The Court: Yes. 

(At the bench:) 

Mr. O’Connell: And also I would like to take up another 
matter. 

First of all, we would like to have an offer of proof and 
purpose for which these bond commitments are offered in 
evidence. 

The Court: The Court asked the District Attorney if they 
were offered as standards of handwriting, and the District 
Attorney told me they were. 

Mr. O’Connell: Does he intend to offer handwriting testi- 
monv on it? 

The Court: I don’t know. 

Mr. Fihelly: Here is the statutory provision. 

Mr. O’Connell: They are objected to, on the ground that 
unless they intend to offer handwriting testimony, 

1270 they are not admissible. 

The Court: Very well. The Court will rule that by 
the force of Title 28, Section 638 of the United States Code, 
they are admissible as competent evidence as the basis for 
comparison by the jury of any handwriting. 

(The five Court papers in this case, heretofore marked for 
identification as Government Exhibits 84, 85, 86, 87 and 88, 
were admitted in evidence). 
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Mr. O’Connell: Your Honor, we notice this black book is 
among the documents which have been admitted in evidence. 
That is the diary of the witness which was excluded. In any 
event, it is not in evidence. 

Mr. Fihelly: It was not in evidence. 

The Court: Was it the diary kept by— 

Mr. Fihelly: Mrs. Brown, Your Honor. 

Mr. O’Connell: And we ask that it be taken away from 
those exhibits, to avoid error. 

The Court: It hasn’t been offered in the case? 

Mr. O’Connell: No; but it is mixed up with the documents 
going in evidence right now. I will ask Your Honor to hold 
it right here. 

The Court: I will give it to the District Attorney. 

Mr. Fihelly: We have no objection. 

Mr. O’Connell: We don’t want to find it in the jury 
1271 room and somebody say it was an accident. 

(Counsel having returned to the trial table:) 

Mr. Fihelly: One of counsel wants to look at the exhibits 
a minute, Your Honor. 

The Court: When all counsel have seen them, you may 
call your next witness. 

Mr. Fihelly: Call Mr. Kent. 

With regard to the last five exhibits, may they be shown 
to the jury, Your Honor? 

The Court: Yes—and, ladies and gentlemen of the jury, 
those exhibits now being shown to you are being shown 
merely as standards of handwriting, for the signatures 
which appear on them, and for nothing else. 

PERRIN A. KENT, 

returned to the stand and was examined and testified 
further as follows: 

Direct Examination 

(Resumed) 

Q. (By Mr. Fihelly) You are the same Perrin Kent who 
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was sworn and testified briefly yesterday afternoon? A. 
Yes, sir. 

Q. Prior to your being excused, there was a conversation 
and a question with respect to a letter from the Com- 
1272 missioner of Internal Revenue concerning your 
testifying here. Do you have that letter with you ? A. 
Yes, sir. 

Q. Will you produce it, sir? 

(The witness produced a letter.) 

Mr. Fihelly: I hand the letter to Your Honor. 

The Court: Show this to defense counsel. 

Mr. Fihelly: Yes, Your Honor. 

The Court: That is a letter dated January 17, 1952, over 
the signature of Mr. Dunlap? 

Mr. Fihelly: The Commissioner of Internal Revenue, yes, 
sir. 

Mr. O’Connell: We still object, under Title 26, Section 55 
of the Internal Revenue Code, that the conversation of this 
gentleman with any of the defendants is inadmissible and 
barred. 

The Court: The witness showing a written authorization 
bv the Commissioner of Internal Revenue, the Court will 
now permit the witness to continue with his testimony, and 
the objection of defense counsel will be overruled. 

Q. (By Mr. Fihelly) Mr. Kent, during the year 1951 did 
you at any time have a conversation with either Mr. or Mrs. 

Nowland, the defendants in this case? A. Yes, I did. 
1273 Q. And will you fix the time and who it was you 
had the conversation with, and the place? A. It was 
on August 15th I had a conversation with— 

Mr. O’Connell: What year? 

The Witness: 1951. 

Q. (By Mr. Fihelly) You had a conversation with whom? 
A. Mrs. Nowland. 

Q. Where? A. At her residence in Alexandria, Virginia. 

Q. And during that conversation did you discuss with her 
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a concern known as Robert Nowland and Associates? A. 
Yes, sir, I did. 

Q. Will you tell us just what w’as said by her or by you 
with respect to that concern, in that interview? A. I asked 
her if she had the records of Robert Nowland and As¬ 
sociates, and she said— 

Q. For what year, if you mentioned any year? A. I asked 
her for the years 1948, 1949 and 1950. And she gave me the 
records for the years 1947, 1949 and 1950. Those records 
were fiscal-year records. 

Q. Did you at any time time during that conversation see 
1948 records? A. No, I did not. 

Q. With respect to the records of those three years, 
1274 what was said by either you or Mrs. Nowland with 
respect to those records and Nowland Associates? 
A. I asked her about certain expenses that were taken and 
indicated on the records. 

Q. Will you just use as best you can what you said and 
what she said? A. I asked her about the what represented 
commissions on the records, and she told me what they were. 
She told me they represented 30 percent of the net book, 
that she called it, which would be the bets placed. 

I asked her about what “overlooks” were on the books, 
and she told me that they represented hits on a prior day 
that had been overlooked. 

I asked her what deduction for the men’s end of the 
business wus, and she told me that that represented a 25 
percent profit for each man or each runner’s book, for each 
month. 

I asked her what the deduction for advertising w r as, or 
good will; and she told me that that was a, represented 
turkeys that they gave at Christmas time to the runners 
and the writers. She said that during the wrar they couldn’t 
get the turkeys sometimes; so they gave them in lieu thereof 
monev. 

I asked her if she had any other records, and she told me 
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that she didn’t have any other records then, that they 

1275 had either been lost or destroyed. 

I asked her if she had a list of the runners and the 
amounts paid the runners. She said she thought she might 
have them, or she said she thought she may not have them, 
but she would look for them. 

I never did receive a list of the runners for the current 
years that I was interested in. I had a list of runners for 
the year 1946, and I asked her to identify them and tell me 
if each one of them were, if she recognized them and if they 
were still working for Nowland Associates. She identified 
them all and told me whether or not they were still working 
for the Nowland Associates. 

Q. Do you recall anything further that was said during 
that conversation, by either of you? A. I asked her who 
kept the records. She indicated that she kept those records; 
and that she made a recap of the day’s business each day 
and sent that over to the Nelson house, or to Mrs. Nelson, 
is my recollection. 

I asked her regarding certain phases as to why she kept 
the records in the manner she did and how it was done, and 
she said that she took the records over from Mrs. Nelson 
and that they were of the Nelson design and all she did was 
continue the way they had done it. 

I asked her whether Mr. Nelson had contributed any 
money to the organization, more particularly during 

1276 the year 1950; and she told me that they had gotten 
started with a $35,000 contribution by Mr. Nelson— 

Q. Did she say when? A. —in the year 1944, and that a 
short period later that was given back to him, and it was 
more or less a self-operating business from there on, in that 
no further capital contribution had to be made. 

However, during the year 1950 they asked for some, and 
Mr. Nelson wouldn’t give it to them. 

Q. Who asked for some? A. The Nowlands asked for 
some. 
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Q. Do you recall anything else that was said by either 
of you during that conversation? Just say yes or no, if you 
will, Mr. Kent. A. I can’t now recall it. 

Q. Was there anything said by Mrs. Nowland as to what 
particular work she had done in connection with the As¬ 
sociates? A. Oh, other than keep the records, she also ran 
the office, as she described it. 

Q. Was there anything said during the conversation with 
respect to bad debts listed on the records of the association? 
A. I asked her about bad debts and how it occurred. And 
she said they carried some runners for a period of 
1277 time, who got behind in their account, and then it 
reached a point where they didn’t think they would 
collect on it and then they would charge this off as a bad 
debt. 

Mr. Fihelly: You may question. 

Cross Examination 

Q. (By Mr. O’Connell) Did you advise Mrs. Nowland 
when you were talking to her that anything she said with 
respect to this business might be used against her in court? 
A. No, I did not. 

Q. And that had never even occurred to you, had it? A. 
No, it didn’t. 

Q. At the time you talked to her, you never even dreamed 
you would be called to the witness stand to reveal this con¬ 
versation, did you? A. As a matter of fact, I did not. 

Q. And your relationship with Mrs. Nowland was a 
friendly one, was it not? A. It was. 

Q. That is, there were no violent disagreements between 
you, were there? A. No. 

Q. Now, you were kind of checking between the Nelsons 
and the Nowlands, were you not, in the last six months? A. 

I don’t understand that question. 

127S Q. Were you checking the Nelsons’ income tax 
records for the last six months? A. I have been. 

Q. Now, there arose a question—and you also worked 
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along with Mr. Sam Ford, who testified in this case, did you 
not? You know Sam Ford? A. Ido. 

Q. He is an Internal Revenue Agent—isn’t that right? 
A. He is. 

Q. And you had conferences with him with respect to the 
Nelsons’ and the Nowlands’ income tax returns, did you 
not? A. I don’t think I ever had a conference with him in 
regard to their income tax returns. I might have asked him 
a question, but I don’t even recall that. I haven’t worked 
with him in this case, nor had— 

Q. Not in this case, but you did discuss with him— You 
know that Sam Ford worked on certain of these tax returns 
before you did—isn’t that right? A. I certainly do. 

Q. And you know that, and you discussed the matter with 
Sam Ford, didn’t you? A. I may have, although I don’t 
recall. 

Q. It is possible you did? Isn’t that right? A. It 
1279 certainly is possible. 

Q. And would you advise the jury how you know 
Sam Ford worked on these income tax returns before you 
did? A. Yes. We keep records of examinations, and I re¬ 
ferred to those records, as to the results of the prior 
examination. Ordinarily it doesn’t necessitate a conference 
with whoever made the examination. 

Q. But you are in the same building and are in the same 
office with Mr. Ford, are you ? A. I am in the same building. 

Q. And can you tell us now, definitely, yes or no, whether 
or not when you discovered that Mr. Ford’s name appeared 
on previous examinations of the income tax returns, you 
talked to Mr. Ford about those returns? A. Let me say 
this. The extent of my conversation would have been that 
“I am now examining their returns.” 

I did not ask him in regards to any technical phases of the 
examination. 

Q. You never discussed anything technical about the in¬ 
come tax returns with Mr. Ford? A. I will withdraw that 
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statement. I might have asked him about what constituted 
the 44 men’s end” of the business. I might have asked him 
about that. I do not have any present recollection of having 
done it. 

Q. Now, do you recall a question of the sale of 

1250 horses and whether or not it should be considered as 
capital gains or ordinary income? A. Yes. 

Q. Do you recall any connection of Mr. Sam Ford with 
that question? A. I might have asked him a question about 
that. I might have. I believe I did, as a matter of fact. 

Q. Go ahead. You are getting stronger. You might have, 
and now you believe you did. Did you? A. I don’t know. 

Q. Now, you might have had the conversation, when? A. 
If I had the conversation, it would have been after I looked 
at the return and saw his report. 

Q. 'When? A. Maybe July. 

Q. Of last year? A. Of 1951. 

Q. Now. do you recall this question?— 

Horses were sold by Mr. and Mrs. Nelson. Mr. Nelson 
listed the money derived from those horses as ordinary in¬ 
come, requiring a payment by Nelson of a higher amount 
than if he called it capital gains. 

"Mr. Ford told Nelson that he was wrong in calling that 
ordinary income and paying the higher amount, and told 
Nelson it "was capital gains, and that he could claim it as 
capital gains and pay a much smaller income tax on it. 

1251 Do you recall that question, in connection with 
the Nelsons? A. During what year? 

Q. At any time in the last five years. A. Did I ask him 
the question? Is that what you are asking me? 

Q. Do you recall that question? Not the question by word 
of mouth, but the question as to the payment of the tax by 
Nelson. A. Are you asking me did I discuss it with Mr. 
Ford, or did I discuss it with Mr. Nelson? 

Q. I am asking you whether— A. Or do I have any 
recollection of it? 
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Q. Let us put it this way: Whether a problem arose due 
to the fact that Mr. Ford told Nelson that he was wrong in 
listing money derived from the sale of horses as ordinary 
income; that it was in fact a capital gain and he was entitled 
to pay a much smaller amount on it. 

Do you remember that problem arising in this case? A. 
The problem is a present one. 

Q. It is a present one. Now you know, do you not, either 
from vour check in conversations with Mr. Ford—Sam Ford 
—and your check of the records in the case, that at one time 
Nelson did list the sale of horses as ordinary income, 

1282 don’t you? A. Yes, sir. 

Q. You also know that Mr. Ford recommended 
that Nelson change that to capital gains? A. I do. 

Q. Right? A. Yes. 

Q. Now, is that right, up to now? A. He recommended 
that it he changed, during the years that he investigated. 

Q. Yes. Do you recall what years those were, when Sam 
Ford investigated? A. They were the years 1946 and 1947, 
I think. 

Q. And you have no doubt from your check of the records 
that Sam Ford told Nelson that he was wrong in paying the 
higher amount on ordinary income; that he was entitled to 
list it as capital gains? Is that right? A. That is right. 

Q. And you, being subsequently assigned to check the 
records of the Nelsons and the Nowlands, you advised 
Nelson that claiming the sale of the horses as capital gains 
was proper, that it was ordinary income? Right? A. I told 
him it would he my opinion it was wrong. 

Q. Yes. A. And that I thought he was wrong when 

1283 he did it, that is right. 

Q. The records indicate that Nelson sold some 
horses and listed the money derived from them as ordinary 
income, on which he pays a much higher income tax than 
he would if it was merely a capital gains. Right? The 
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records indicate that Sam Ford says you are wrong on that; 
that you should call it capital gains. Correct? 

The Court: Is your answer yes ? 

The "Witness: Yes. 

Q. (By Mr. O’Connell) And you now come into the picture 
and you told Nelson that Mr. Ford was wrong in saying 
that that is capital gains; that it is ordinary income? Cor¬ 
rect ? 

The Court: Is your answer yes? 

The Witness: That is correct. 

Q. (By Mr. O’Connell) So we have Mr. Nelson selling 
horses and reporting it as ordinary income. The gentleman 
with whom you are acquainted at the Internal Revenue says 
that is wrong, that that is capital gains. Nelson changes it, 
and then you get into the picture and you say “You were 
right in the first place and Ford was wrong. It is ordinary 
income.” 

Is that correct?—in your opinion as an Internal Revenue 
Agent ? 

The Court: Your answer, again, is yes? 

1284 The Witness: Yes. 

Q. (By Mr. O’Connell) And at no time did you 
ever tell either Mr. or Mrs. Nelson or Mr. or Mrs. Nowland 
that anvthing thev said in discussing their income tax mat- 
ters or their business might be used against them in any 
subsequent proceeding? Is that right? 

And I might add onto that question, you didn’t tell them 
that anything they said might be used against them, because 
you yourself at no time ever dreamed that you would be 
called into a court to testify as to those matters. Is that 
right? A. That is wrong. 

Q. Did you dream you might be called into court to 
testify on those matters when you talked to them? A. There 
is always a possibility in an income tax evasion case that 
that might happen. I did not dream I would be called in to 
testify as to any activity other than that. 
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Q. Other than what? A. Other than that involving an 
income tax case. 

Q. You didn’t dream you would he asked anything about 
numbers business, or runners, or anything else, did you? 
A. It might very well be, if it were an income tax case, that 
part of it. 

Q. What do you mean— 

12S5 Mr. O’Connell: Mr. Reporter, will you go back and 
read the last question and answer where the witness 
said something about, he didn’t dream? 

The Reporter (Reading): 

“Question: Did you dream you might be called into court 
to testify on those matters when you talked to them? 

“Answer: There is always a possibility”— 

Mr. O’Connell: No, that isn’t it. It is where the witness 
said something about he didn’t dream. 

The Reporter (To the Court): I think what I started to 
read is what Mr. O’Connell referred to. 

The Court: Would counsel come to the bench? 

(At the bench:) 

The Court: You have asked the reporter to read back a 
question concerning whether the return was on an ordinary 
income basis or the capital gains basis; and the reporter 
started to read back a question he thought you requested. 
Is there any other question? 

Mr. O’Connell: He said he didn’t dream there was a 
question other than income tax. That is the one I wanted. 

The Court: Do you have that, Mr. Reporter? 

The Reporter (Reading): 

“Question: Did you dream you might be called into court 
to testify on those matters when you talked to them? 
1286 “Answer: There is always a possibility in an in¬ 
come tax evasion case that that might happen. I did 
not dream I would be called in to testify as to any activity 
other than that. ’ ’ 
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Mr. O'Connell: That is what I want read, the income tax 
evasion. 

Mr. Ford: That is what I don't want read. 

Mr. O’Connell: But these people have already been 
charged with income tax evasion. 

Mr. Williams: He said there three times about income tax 
evasion. 

Mr. O’Connell: That is what I want to knock out. 

The Court: Isn’t it clear there isn’t anything before this 
jury about income tax evasion? 

Mr. O’Connell: But he put the words in there. 

The Court: But I think I should charge them with regard 
to it. 

Mr. Williams: You are putting vinegar in the wound, now. 

Mr. Ford: May I ask that it stay as it is? 

Mr. O’Connell: I will get around that, without asking 
about evasion. I won’t mention it. 

Mr. Ford: I don’t ask Your Honor to instruct on it. 

The Court: Very well. 

1287 Mr. Fihelly: The only questions asked on direct 
pertain to Nowland Associates, Your Honor. 

The Court: The matter came out on cross-examination. 

You may go ahead, then. 

You know what the question is, then? 

Mr. O’Connell: Yes, Your Honor. 

(Counsel having returned to the trial table:) 

The Court: Very well, Mr. O’Connell. 

Q. (By Mr. O’Connell) Mr. Kent, did you feel at the time 
you talked to the Nelsons and the Nowlands that you would 
be called into court to discuss anything about numbers 
business, as differentiated from income tax business? A. 
I didn’t think I would, no. 

Q. You did not think you would? A. No. 

Q. And as a matter of fact, this is the first case you have 
testified to since you have been with the Internal Revenue 
in connection with any such business. Is that right? A. Yes, 
sir: that is correct. 


Q. Now, when did you last talk to Mrs. Nowland about 
income tax returns? A. Around December, either the 4th 
or the 10th. 

Q. December 4th or 10th? A. I think it was that 

1288 late. 

Q. Or would you say it was in between then, in 
between the 4th and the 10th? A. It could be either one of 
those two days. 

Q. Either the 4th or 10th of December, 1951. And did you 
discuss numbers business with them then? A. Yes, I did. 

Q. And that was after you had testified before the Grand 
Jury. A. I didn’t testify before the Grand Jury. 

Q. Do you know if Mr. Sam Ford testified before the 
Grand Jury? A. I do not know. 

Q. Was there a gentleman with you the last time you 
talked to Mr. and Mrs. Nelspn? A. Yes, sir. 

Q. Who was that? A. His name was Carmen—C-a-r- 
m-e-n—or m-a-n. 

Q. Is he also an Internal Revenue Agent? A. He is a 
special agent of the Internal Revenue Bureau. 

Q. The Nelsons kept pretty meticulous records, did they 
not? A. They had excellent farm records. 

Q. And their records for income tax purposes were 

1289 in good shape, were they not? A. For that type of 
business, I imagine they would be considered. 

Q. You thought they were, didn’t you? A. Well, Mr. 
0 ’Connell— 

Q. Did you or didn’t you, and then explain it. A. Let us 
say no, then. 

Q. You didn’t think they were in good— A. In this way: 
It is impossible to verify many of the expenditures, because 
they didn’t have vouchers for them; and they are not good 
as far as we are concerned. 

Q. Not provable? A. That is right. 

Q. Did you ever tell anybody that you were surprised at 
the excellence of the records kept by the Nelsons and the 
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Nowlands? A. I may have. I don’t know that I have. I try 
not to make a habit of making comments about records one 
way or another. 

Q. I am not asking you about making a habit. Do you 
recall ever telling anybody that the Nowland and Nelson 
records were in excellent shape, surprisingly so for that 
type of business? A. The only thing I can do is to say that 
I may have. 

1290 Q. And the reason you say you may have is that 
you thought they were in excellent shape for that type 

of business, didn’t you? A. I can’t answer that in the 
affirmative. 

Q. Well, if you didn’t think it, you couldn’t have said it, 
could you? A. That is right. 

Q. Now if you will recollect back for the last two weeks 
anybody you talked to, without mentioning any names, did 
you tell anybody that you thought that the records of the 
Nelsons and the Nowlands were in surprisingly good shape 
for that type of business? A. No, I didn’t. 

Q. Do you remember being in the presence of Mr. 
Schluder, discussing the question of those records? A. 
Well, Mr. Schluder has been working with me regularly, 
and I can’t help but remember being with him. 

Q. Did you ever say, in the presence of Mr. Schluder, that 
you thought the records were in good shape? A. I know 
what you are referring to; but I don’t remember making 
that remark. 

Q. Did you ever make any complimentary remark about 
the records? Let us put it that way. I don’t want to be too 
hard on you. A. You are not being hard on me. I am just 
trying to recall if I said anything about it. I don’t 

1291 recall saying a derogatory remark about it. 

Q. That is it. In discussing it, you didn’t say any¬ 
thing critical about the manner in which the records were 
kept, did you? A. You remember what I told you, Mr. 
O’Connell. It isn’t my practice to make any derogatory 
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remarks about anybody's records, especially to somebody 
who might be representing them. 

Q. I didn't want to bring in that the conversation was 
with me; but you have put it in. Didn't you tell me—I don't 
want to take unfair advantage of you—didn't you tell me 
that the Nowland and Nelson records were in surprisingly 
good shape, while you and Mr. Schluder were discussing it? 
A. Mr. O'Connell, you can testify to what you want, on the 
stand. 

Q. No, I can't take the stand and testify about it. A. The 
only thing I can testify to is what I remember. As I say, I 
do not remember having made any complimentary remarks 
about the records. 

Q. Did you ever use this expression, that the records and 
the way they were kept would remind you of a bank? A. 
Would remind me of a bank? 

Q. Yes; they were kept so well. A. No, I wouldn't 
1292 make a remark like that. I didn't make a remark like 
that, Mr. O'Connell. 

Q. You didn't? A. If I made a remark, it might have 
been something that might have given me an impression to 
believe that the records have been the type kept by a bank; 
but I don’t— 

Q. Well, let us put it that way. A. But they don't remind 
me of the records of a bank, Mr. O’Connell. 

Q. Did you say the records would remind you of the type 
kept by a bank? A. No, I wouldn't. 

Q. Then you didn't say that? A. No, I didn't. 

Q. Did you say anything about a comparison of these 
records and a bank? A. No. 

Q. You are sure of that? A. I am sure of that. 

Q. Now, have you gotten together with Mr. Sam Ford to 
settle those taxpayers' problem as to that capital gains, 
and who is right? Ford says he should claim the capital gains 
and pay the lower income tax, and you from the same office 
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say he should call it ordinary income and pay the 

1293 higher tax. 

1294 Mr. Ford: Your Honor, I am going to object to 
this as immaterial in this case. 

The Court: Yes. I will instruct the jury there is no issue 
in this case involving any income tax return, one way or 
another. Therefore it is immaterial and I will sustain the 
objection. 

1295 WALDO J. ROBERTS, 

was called as a witness for and on behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. Fihelly) Mr. Roberts, will you keep your 
voice up? State your name and address. A. Waldo J. 
Roberts, 725 Barrett Road, Falls Church, Va. 

Q. Are you single or married? A. Married. 

Q. Do you have a family? 

Mr. Wood: Objected to as immaterial. 

1296 The Court: I will overrule it. 

The Witness: I do. 

Q. (By Mr. Fihelly) Consisting of who? A. My wife and 
three children. 

Q. What is your occupation? A. I am with a milk com¬ 
pany. 

Q. With what concern? A. Embassy Dairy. 

Q. When did you go to work with them ? A. August 1950. 
Q. Prior to that where were you working? A. I drove a 
truck for Pioneer Laundry. 

Q. When did you go to work for them? A. In 1950. 

Q. And prior to that where were you ? A. In the Marine 
Corps. 

Q. How long? A. From January 1944 to 1950. 

Q. Do you know the defendant Blight Lee in this case? 
A. Ido. 
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Q. Do you see him in the courtroom? If so, will you point 
him out, sir? A. Right there. 

Mr. Fihelly: May the record show that the de- 

1297 fendant Blight Lee has been pointed out. 

Q. (By Mr. Fihelly) How long have you known 
Blight Lee? A. Since 1944. 

Q. And where did you meet him as you recall, sir? A. At 
his home at a party. 

Q. How often after that did you see him? A. Frequently 
I would say with some of our friends. 

Q. Did there come a time when you had a conversation 
with him with respect to his business? A. Yes. 

Q. Can you fix approximately the time of that, please, and 
who was present? A. It was approximately a couple of 
years later. 

Q. Where was it, and who was present? A. At his home. 
I was there, my wife was there, and his wife. 

; Q. What, if anything, was said with respect to his 
business? A. That he was in the numbers business. 

Q. Just what was his answer, as you recall it? A. Pick-up 
man. 

Q. No, just what was his language, what did he say with 
respect to his business of being a pick-up man in the numbers 
business? A. That he had been in the business for 

1298 quite a while; well, that is more or less the gist of it, 
that he was in the business. 

Q. At that time did he state who he was with or asso¬ 
ciated with? A. No, he didn’t. 

Q. Did you have any further conversation with the de¬ 
fendant with respect to his business, or any relationship 
that you might have with it in the future? A. Yes, it was 
discussed on and off. 

Q. Will you fix the time as best you can, sir? A. Well, it 
was approximately about ’46 they discussed it with me; my 
time was getting up in the service and I was thinking about 
getting out at that time. 
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Q. 'Where did this next conversation take place and who 
was present? A. I believe it was at his house at one of the 
parties. 

Q. And what was said at that time, if you recall ? A. Well, 
I got to discussing with him about working for him, and he 
said if I got out of the service that he would give me a job 
helping him on his route, sixty bucks a week to start with. 

Q. Did he tell you where his route was? A. In Washing¬ 
ton and Virginia. 

Q. Did you have any further conversation with re- 

1299 spect particularly to the Washington route? A. Not 
necessarily. We discussed it off and on, though. 

Q. At any time did you come to Washington with him in 
connection with his business? A. Yes. 

Q. Or operating his numbers business? A. I came with 
him once. 

Q. Can you fix the approximate time of that, Mr. Roberts? 
A. December ’49. 

Q. Where did you leave from, as you recall it, and in 
whose car, if a car was used? A. Left my place at 3272 
South 3rd Street in his Packard. 

Q. Just where did you go in the District of Columbia on 
that trip in connection with this case? A. Well, we went to 
a house over here in Northeast, the first house, and I sat 
out in the car and he went inside. 

Q. By “over here” you mean what city? A. Washington. 

Q. All right, what happened? How long was he in the 
house while you waited, as you recall? A. Approximately 
fifteen or twenty minutes. 

Q. Had he said anything up to this time as to what 

1300 he was doing in the house? A. He was going in there 
to pick up his work. 

Q. And by work what, if anything, did he state he was 
referring to? A. His ribbons. 

Q. WTiatisit? A. Ribbons. 

Q. How long did you wait? A. About fifteen or twenty 
minutes. 
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Q. And what, if anything, did you see him do when he 
came back, or what did he say in connection with this 
business? A. He came back and got in the car and said he 
had to go to another house. 

Q. Did he have anything with him that you saw? A. The 
paper bag. 

Q. What did he do with the paper bag? A. Put it on the 
seat between us. 

Q. And where did he say he was going next? A. The next 
house. 

Q. Where was that, in what part of the city, if you recall? 
A. It was a row house and I can’t place it. 

Q. Are you sure it was in this city? A. Yes, it was, 
definitely. 

Q. What happened at that house? A. He stopped 
1301 and took a ribbon out of the bag and got out of the 
car and went into the house, and came back and got 
in the car and we went to the next place. 

Q. Did he have anything when you left the second house, 
if you know? A. No. 

Q. All right, what was said while you were going to the 
third place, if anything? A. At the third place he said he 
was going to meet this Buck. 

Q. What happened with respect to the third place? Did 
you stay outside or go in? A. No, he told me I could go in 
there. 

Q. And did you go in ? A. Yes, I did. 

Q. And just who did you see and what was said or done 
in Mr. Lee’s presence? A. There was a colored fellow and 
two women there, and we went into the dining room and he 
took the ribbons out of the bag, and took this book out, and 
he wrote on the ribbons and put the ribbons back in the bag, 
and put them back in the drawer, and this Buck came in and 
he gave Buck some ribbons, and we shoved off. 

Q. By “we shoved off”, who do you refer to? A. Mr. 
Lee and myself. 

• ••••••••• 
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1302 The Witness: We went to the next house, and we 
discussed something about French ice cream, and 

went in this house on Montello Avenue, went into the base¬ 
ment, met a fellow who let us in the house, and he said some¬ 
thing about an overlook. 

Q. (By Mr. Fihelly) Was he white or colored? A. Col¬ 
ored. 

Q. Tie said what? A. Something about an overlook. 

Q. What was said about that? A. That there had been an 
overlook, and Mr. Lee said he would take care of it tomor¬ 
row, and we went downstairs in the basement, and there was 
a table and chair that we used, and he broke out the routes 
and he said we would have to wait for Buck. 

1303 Q. Now, up to this time what, if anything, was said 
by Lee as to who he was working for or associated 

with? A. All he told me was he was working for Charles 
Nelson. 

Q. What, if anything, happened at this house? A. Buck 
appeared and he counted the money out, which was approxi¬ 
mately $842, and we went out of the basement door, he had 
parked his car on the side of the house, and we came out 
through this big wooden fence into his house. 

Q. With respect to the eight hundred and some odd dol¬ 
lars he counted out, was there anything said with respect 
to that? A. He said it was a poor day because it was just 
before Christmas; usually it ran a thousand dollars or more. 

Q. What, if anything, happened after that with respect to 
this trip? A. Then we stopped and picked up the gin and 
went on home to dinner. 

Q. With respect to the job you had discussed with Mr. 
Lee, did you ever take that particular job? A. No, I didn’t. 
I was home on furlough at that time, and I discussed it with 
him just prior to my leaving and going back to Florida, and 
he told me that possibly when I came out of the service he 
would be able to give me a job. 

Q. Well, did you ever take the job? A. No. 

• ••••••••• 
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1304 Q. What, if any, pay was offered to you with re¬ 
spect to the proposed job? A. $60 a week until I 

learned the route. 

Q. And then after that, what, if anything? A. Commis¬ 
sion, I would draw the commission on the route, which was 
5 percent of the total pick-up. 

Q. Have you told us everything you recall with respect to 
this trip, now? Just yes or no, sir. A. As far as I can re¬ 
member. 

Q. Was there anything said with respect to a money 
shortage in the numbers business at this time? A. Not at 
the time of the trip, no, sir. 

Q. Well, before you had finished discussing the job par¬ 
ticularly with him? A. Well, at the time I come back out of 
service we discussed about the job, and he said at that time 
that there was a shake-up in the office due to a shortage, and 
it would be impossible for me to go to work for him at that 
time, and in the meantime I had discussed it with my wife 
and she had been against it. 

• ••••••••• 

1305 Cross Examination 

• ••••••••• 

Q. (By Mr. O’Connell) Now, when did you first 
discover that you were to be called as a witness in this 

1306 case? A. When I was subpoenaed. 

Q. Was that the first notice you had that your tes¬ 
timony would be required? A. In this case, yes, sir. 

Q. Did you ever testify anywhere else in connection with 
the matters you have just mentioned? A. Before the Ke- 
fauver Committee. 

Q. Do you know how the Kefauver Committee got your 
name? A. Summons. 

Q. You were summonsed? A. Yes, sir. 

Q. Now, do you know who furnished your name to the 
Kefauver Committee? A. I think Mr. Lewis did. 
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Q. What is Mr. Lewis’ first name? A. Paul Lewis. 

#*#**•***• 

1307 Q. Did you ever talk to Paul Lewis about furnish¬ 
ing your name? A. Yes, I did. 

Q. Did he tell you why he furnished your name? A. Well, 
because he had been there in his presence, and he knew I 
went on the route with Mr. Lee. 

Q. And you had told him? A. He had been there at Mr. 
Lee's house; sure, he knew it. 

Q. And you had discussed it with him before you went 
before the Kefauver Committee? A. Possibly a year or 
two, two years before. 

#***#•***• 

1308 Q. Did Mr. Lewis tell you what the reason was why 
1 he wanted to testify, and wanted you to testify before 

the Kefauver Committee? A. Yes. 

Q. What was it? A. Vengeance. 

Q. Vengeance. Did he tell you who the vengeance was on? 
A. Mr. Lee. 

Q. And did he ask you to help him? A. No. 

Q. Didn’t he ask you to help him in his testimony against 
Lee? A. No. 

Q. But he did tell you his reason was vengeance on Mr. 
Lee? A. Right. 

Q. And can you tell us, vengeance for what? A. For his 
brother, I guess. 

**#*••••** 

Q. Now, what was there about his brother, Joe Lewis, 
that Mr. Lewis wanted to get vengeance for? A. His brother 
was involved over here in Virginia in a robbery. 

1309 Q. Of whom? A. Mr. Lee’s home. 

Q. Mr. Lee’s wife, wasn’t it? A. I don’t know if it 
was his wife, or not, but it was his home. 

Q. Do you know Mr. Lee? A. Yes. 
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Q. Do you know his wife Marguerite? A. I sure do. 

***•*••### 

Q. And you talked to Lewis, who went before the Ke- 
fauver Committee, didn't he? A. Yes, sir. 

Q. And you were familiar with the circumstances of that 
charge of robbery against Lee's brother, weren't you? 
A. Yes, sir. 

***•*•••*# 

1310 Q. You didn't go over to court there? A. I w*ent 
there the night Joe Lewis was sentenced. I didn't 

attend any of the trial whatsoever. 

Q. Do you remember what the sentence was? A. Nine 
years. 

Q. And the nine years was for robbing Mrs. Lee, wasn't 
it? A. Yes, sir. 

Q. And you knew from your own connection with the 
parties that Mr. Lewis' brother had brutally beaten Mrs. 
Lee in the course of that robbery, didn't you? A. I am not 
a judge about that. 

Q. Did you ever hear that from Lewis? A. Hear what? 
Q. That his brother had beaten Mrs. Lee? A. I did not. 
Q. Did you ever hear him testify that his brother testified 
under oath that Mrs. Lee had been beaten by Mr. Lewis' 
brother? A. I did not. 

only thing I knew about the robbery is the day Mr. Lee 
called me and told me he was robbed, and the only 

1311 beating I know about was the day he w T as robbed 
Marguerite said she was beaten. 

Q. By Mr. Lewis? A. She didn't say by Mr. Lewis. 

Q. Now, do you know why they called you up and men¬ 
tioned that to you? A. No, I don't. 

Q. Isn't it a fact that you brought Lewis to Lee's home 
one night at a party? A. I was invited by Mrs. Lee. 

Q. By Mrs. Lee? A. That's right. 

Q. Do you recall that a couple of months before that 
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party at which you say he came to the Lee home, that you 
told Blight Lee that this Lewis was no good, and to have 
nothing to do with him? Did you ever say that? A. No. 

Q. Is it possible you said anything along that line! A. No. 

Q. Now, there came a Saturday night when there was a 
party at the Lee home, and you came there in company with 
Joe Lewis? A. No. 

Q. Which Lewis did you come there with? A. Paul 

1312 Lewis. 

Q. Paul Lewis, and whose car was he riding in 
when you went there? A. That I am trying to think about, 
I can ’t remember. 

Q. You went there together, didn’t you? A. Yes, w T e did. 

Q. You don't know’ w’hether you w’ent in his car or your 
car? A. I didn't have a car. 

Q. Do you have one now? A. Yes. 

Q. Did he have a car at that time? A. I can’t remember 
if he did or didn’t. He had two cars I know”, but I don’t 
know’ if it w’as at that time that he had them. 

Q. He had two cars and you had none. Do you know’ if 
you went there by taxicab? A. I might have. I went there a 
number of times in a taxicab. 

Q. Do you remember going there that night? A. Dis¬ 
tinctly. 

Q. Do you remember Mr. Lee walking up to you and say¬ 
ing 4 ‘Why did you bring that man here w’hen you told me to 
look out for him, and have nothing to do with him?” A. No. 

Q. That never happened, did it? A. To the best of 

1313 my recollection, no. 

Q. Now, do you remember w’hat the date, or the 
approximate date, of this robbery I asked you about at the 
Lee home w’as? A. No, I don’t. 

Q. Do you remember what month it was? A. I believe it 
was in April. 

Q. Do you remember that the robbery of the Lee home 
w’as a short w’hile after you w’ent to the Lee home on Satur- 
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day night to the party with Joe Lewis? A. Mr. O’Connell, 
I would like to straighten you out; Mr. Joe Lewis never 
went to Mr. Lee’s house. 

Q. Paul Lewis. A. That’s right. 

Q. Was that several weeks after you went to the party 
with Paul Lewis that this robbery occurred? A. You could 
put it about several months. 

Q. Well, several months after you came to the Lee home. 
A. Because, you see, Lewis and I were at that party at Lee’s 
home, and I was shipped out of here in August to Jackson¬ 
ville, Florida. 

Q. But at the time you were here the robbery occurred, 
didn’t it? A. That was after I was discharged, yes. 

1314 Q. And the robbery occurred after you had gone to 
the Lee home with Paul Lewis, right? A. Yes, sir. 

Q. Now, did you ever talk to Paul Lewis after the rob¬ 
bery? A. Yes. 

Q. Where? A. His home, my home; he lived two doors 
from me. 

Q. And did he and you discuss the question of your testi¬ 
fying for him at his trial ? A. Yes, sir. 

Q. But you never did appear to testify for him, did you? 
A. That is a mystery I do not understand. 

Q. You didn’t go over there and volunteer to testify, did 
you? A. No. 

Q. And you weren’t called to testify, were you? A. No. 
Q. But at his home before the trial you and Paul Lewis 
had discussed whether or not you should be a witness for 
him? A. I told him I was glad to go up. 

Q. And what could you testify to with respect to the 
robbery? A. Nothing with regard to the robbery. 

1315 Q. But you knew the trial was for robbery, didn’t 
you? A. Yes. 

Q. Then was it about something else you were supposed 
to testify? A. As a matter of fact, my wife testified, I think. 
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Q. Were you present when she testified? A. I was not, I 
was working. 

Q. You were working? A. That’s right. 

Q. Where? A. Pioneer Laundry. 

Q. And is that what kept you from testifying, the fact 
that you were working? A. Yes, I came out of service and I 
was working at $45 a week for part-time whereby I couldn’t 
afford to be going here and there on this matter. 

Q. You knew your friend Paul Lewis was on trial in Vir¬ 
ginia. A. I told them if they summoned me over I would go 
over and testify to whatever I could. 

Q. And the reason you said you didn’t go over was be¬ 
cause you didn’t want to lose a day’s pay? A. I couldn’t 
afford it. 

Q. And this was your good friend being tried for 
1316 robbery. A. Paul wasn’t being tried. 

Q. What is that? A. Paul wasn’t being tried. 

Q. His brother was being tried, wasn’t he? A. His 
brother. 

Qj Aren’t you a good friend of all three? A. I am an 
acquaintence of John, and Paul, and Tom—now, you got me 
confused. 

I am an acquaintance of Paul and John; Tom is just an 
acquaintance. 

Q. Tom is the one who wanted you to testify before the 
Senate Committee because he wanted vengeance on Lee? 
A. No, John is Paul. 

Q. IIow about Tom? A. Tom is John. 

Q. Tom is what? A. John. 

Q. Tom is John. 

The Court: Does he have both names? 

The Witness: Well, the papers called him John, I always 
called him Tom. 

Q. (By Mr. O’Connell) Now, John, who was also Tom, is 
the one that asked you to go before the Kefauver Com¬ 
mittee? A. No, Paul. 
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1317 Q. What does Tom, who is known as John, do for 
a living? A. As far as I know, he works in the Elec¬ 
trical Department for the District Government, a city elec¬ 
trician. 

Q. And do you know whether the one knowm as John is 
the one who asked you to go before the Committee? A. No, 
that is the one you just got through -with. 

Q. Which one asked you to go before the Senate Com¬ 
mittee? A. Paul. He didn’t ask me to go. 

Q. What did he do? He didn’t demand that you go, did 
he? A. Mr. Jackson got me a summons. 

Q. But Lewis had furnished your name to the Committee? 
A. Yes. 

Q. Thinking you could tell them something. A. No, he 
had furnished a lot of names to them. 

Q. But we are concerned only with yours right now; 
Lewis furnished your name to the Committee, and he knew 
what he expected you to testify to before you went up there, 
didn’t he? A. I guess so, yes. 

Q. And he wanted vengeance on Blight Lee* is that 

1318 right? A. Yes. 

Q. Because his brother had been convicted of bru¬ 
tally beating and robbing Mrs. Lee and sentenced to nine 
years in the penitentiary, isn't that right? A. I know he 
was sentenced. 

Q. To nine years? A. Yes, sir. 

Q. On a charge of robbery? A. Yes, sir. 

Q. Of Mrs. Lee. A. Of the Lee home. 

Q. Now, you have a nickname, don’t you? A. Sure. 

Q. What is it? A. Porky. 

• #•••••**• 

1321 Q. Now, where were you ■when Mr. Lewis, who 
testified before the Senate Kefauver Committee, told 
you that he wanted vengeance on Blight Lee? A. I 

1322 believe it was at home. 

Q. WTiose home? A. My home. 
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Q. And how long after his brother had been sentenced to 
nine years in prison for robbery? A. The sentence hadn’t 
come up yet. 

Q. That was after the conviction? A. Before it. 

Q. Before the trial ? A. The exact words was to tell them 
“If my brother is convicted for this thing Mr. Lee won’t 
forget it.” 

Q. Mr. Lee will pay for it? A. No, won’t forget it. 

Q.,Won’t forget it. What else did he say? 

• ****•*•#• 

Q. Did he tell you his brother was framed? A. Yes, sir. 
Q. By whom? A. Commonwealth Attorney Rucker. 
1323 Q. He told you his brother was framed by Den¬ 
man Rucker, who was then Commonwealth Attorney 
of Arlington County? A. He believed it, yes. 

Q. And who else was charged in the case, if you recall, 
along with Lewis? A. He was. 

Q. The brother who was talking to you about vengeance? 
A. That’s right. 

Q. And do you remember that his case, this brother of 
Lewis who wanted vengeance on Lee, his ease was not pre¬ 
sented to the jury, was it? A. No. 

Q. And the reason it was not presented was that the only 
testimony they had linking him with the robbery was a con¬ 
fession of another fellow mixed up in the robbery, do you 
remember that? A. That is what the newspaper said, yes. 

Q. What did Mr. Lewis tell you about that? A. That he 
thought his case was going to be nolle prossed. 

**•*••••## 

1326 Q. Did he discuss getting vengeance after the trial? 

A. All he told me was, he said, “If my brother is con¬ 
victed Mr. Lee will know it.” 

Q. He will remember it? A. Yes. 

Q. And did you decide to help Mr. Lee to remember it? 
A. No. 
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Q. Now, you knew that Mr. Lee, I mean Lewis—I am al¬ 
ways getting them mixed up—went to the Committee, the 
Kefauver Committee, was interested in vengeance at the 
time you were up there, didn’t you? A. Yes. 

Q. And you knew the reason he wanted you to testify be¬ 
fore the Kefauver Committee against Blight Lee was be¬ 
cause he wanted vengeance on him? A. That was my 

1327 understanding, yes. 

Q. You knew he wanted you to testify against 
Blight Lee because he wanted vengeance? A. That was my 
understanding. 

Q. And you went up there to testify, didn’t you? A. I 
guess so. 

Q. Now, let me ask you this question; did Blight Lee ever 
do anything to hurt you in your whole life? A. None what¬ 
soever. 

Q. Blight Lee has always been your friend, hasn’t he? 
A. Always was. 

Q. And his wife was always nice and sweet and kind to 
you, wasn’t she? A. Yes. 

Q. A fine little lady? A. Yes, agreed. 

Q. Nevertheless, at the request of the man you say wanted 
vengeance, you went before the Senate Committee and you 
told them certain things that you have repeated here today— 
A. (Interposing) I would make a correction on your state¬ 
ment, if I may. 

Q. Go ahead and correct. A. I had a summons to appear, 
and was sworn in before the Senate Committee to answer 
the questions Mr. Rice asked me. You are implying 

1328 I went up there and wanted to appear before them 
people. 

• ••••••••• 

1329 Q. And that is when Lewis learned about Blight 
Lee’s business? A. I told Lewis he was in the busi¬ 
ness, yes. 
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Q. Mr. and Mrs. Lee kept the money around the house? 
Do you remember that discussion? A. I don't remember 
it, no. 

Q. You discussed with him the fact that your good friend 
Blight Lee had offered you a job? A. Yes. 

Q. And you went into the details of what the job was con¬ 
cerned with, is that right? A. Yes. 

Q. And you went into the discussion—what was this 
Lewis doing for a living at that time? A. He was in the 
business. 

Q. What business? A. Numbers business. 

1330 Q. And do you know who he was in business 
with? A. No. 

Q. Do you know who he turned in to? A. As far as I 
understand he was the backer. 

Q. He had his own numbers business? A. That is what 
I understand, yes; at least he was prosecuted for that. 

Q. What is that? A. He had been prosecuted in the 
District as being a backer. 

Mr. Ford: I object and ask that it be stricken out as 
volunteered. 

The Court: You asked the question on cross-examina¬ 
tion. I overrule it. 

1333 Q. The reason he testified before the jury in 
Virginia that he heard of Blight Lee through you 
was because he wanted to protect his brother, is that 
right? A. As far as I understand, yes. 

Q. And the brother he wanted to protect was Paul Clifton, 
is that right? A. Yes. 

Q. When he told you that he used your name to protect 
his brother, what did you say to him? A. I told him I 
thought it was a lousy trick. 

Q. Did you think it was a lousy trick? A. Sure. 
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Q. You told him you thought it was a lousy trick, and you 
thought it was a lousy trick because it wasn’t true, is 
1334 that right? A. That’s right. 

Q. Nevertheless, at the request of Paul Clifton’s 
brother John, who wanted vengeance on your friend Mr. 
Lee, you volunteered to help him gain vengeance, didn’t 
you? A. No. 

• ••••••••• 

1337 Q. Now, which one did you first hear mention 
vengeance, John or Paul Clifton? A. Paul. 

Q. Paul Clifton, let’s use the two words together and we 
won’t get confused. 

Paul Clifton Lewis was the first one who mentioned 
vengeance. John Lewis was also mentioned in connection 
with vengeance, wasn’t he? A. I guess so. 

Q. Didn’t you testify a little while ago that he discussed 
vengeance with you before he had you sent up to the Senate 
Crime Committee? A. That was Paul. 

• #••*••••• 

1378 ON MOTION FOR JUDGMENT OF AC- 
QUITAL IN BEHALF OF THE DEFEND¬ 
ANTS BERTHA N. McWILLIAMS and WILLIAM 

K. McWILLIAMS 

Mr. Williams: If the Court please, on behalf of the de¬ 
fendants Bertha and William McWilliams, I at this time 
move for a judgment of acquittal; and, without reviewing 
all of the arguments which have been made throughout the 
course of the trial, if the Court please, I would like to 
predicate this motion on all those heretofore made. 

I refer specifically to the motions that have been made 
from time to time, both before and during the trial, predi¬ 
cated on the duplicity of the conspiracy statutes counts. 

I call Your Honor’s attention to the fact now that the 
evidence that has gone in in this case has shown a violation 
of two conspiracy statutes, and that it would be impossible, 
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in the event of a guilty verdict, for the Court to sentence 
these defendants. For that reason I would like to ask you 
at this time to enter a judgment of acquittal for my de¬ 
fendants. 

Also, if the Court please, I would like to predicate the 
motion on the fact that the statute under which these de¬ 
fendants have been charged is an ex post facto statute in 
violation of the Constitution, and that the defendants can¬ 
not be tried and convicted under it. 

Now, if the Court please, I would like to direct your 

1379 attention to the testimony in this case with respect to 
the defendant Bertha McWilliams. As I recall the 

testimony, and I have reference to my notes on it—and I am 
sure the prosecutors will correct me if I am in error—there 
were three witnesses who testified with respect to Bertha 
McWilliams. Each of them testified to substantially the 
same as the others. They said she was at the ranch house 
at North Beach, and they saw her operating an adding 
machine. Those witnesses were Elsie Sollers, Mary Creef 
and Helen Browm. 

There was no other testimony in the whole case with re¬ 
spect to the defendant Bertha McWilliams. 

Mr. Hantman: May I correct that, Your Honor? 

The Court: No; we will hear from you later. Go ahead, 
Mr. Williams. 

Mr. Williams: If the Court please, I am sure Your Honor 
is familiar with the case of the United States against Fal¬ 
cone, which went to the Supreme Court of the United States 
several years ago and which is found at 311 U. S. page 205. 
In that case the facts were substantially these: 

The defendant Falcone had been convicted in the Southern 
District of New York of a conspiracy to violate the liquor 
laws. He was convicted with multiple defendants and the 
evidence had shown in that case that Falcone had sold sugar 
knowingly to men who were engaged in the illicit 

1380 manufacture of whiskey. 
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The evidence further showed that when Falcone 
sold that sugar to them, he knew it was to be used in viola¬ 
tion of the laws of the United States, in the manufacture of 
illegal whiskey. 

The case went to the Second Circuit Court of Appeals, 
after Falcone and the others were convicted, and the ques¬ 
tion that was raised in that case was a question that had 
been booted about a great deal under the conspiracy statute, 
whether or not the performance of legal acts by in indi¬ 
vidual for others who are engaged in an illegal conspiracy 
makes the performer of those acts a co-conspirator and 
equally guilty with them under the law. 

There had been conflicting decisions, as Your Honor may 
recall, in the various circuits on this principle of law. The 
Second Circuit decided, in the Falcone case, before it went 
to the Supreme Court, that it was not enough to show that 
one supplied materials or services to others who were en¬ 
gaged in illegal activities to make them co-conspirators 
under what was then Title 18, Section 88, of the United 
States Code. Something more had to be shown. It had to be 
shown that they had a stake in the business; that they had a 
control over the business, and that they themselves were 
engaged knowingly in operations which furthered the 
business. 

1381 If the Court please, that case, after reversal, went 
to the Supreme Court of the United States, and it 
was reaffirmed by the Supreme Court in the opinion which 
I cited to Your Honor a moment ago—311 U. S. 205. 

Now, here we have evidence of an act that is perfectly 
innocuous and innocent on its face. We have a girl running 
an adding machine, in the home of her father-in-law, and 
the testimony of three witnesses to that effect. Nothing 
more is shown. She is rendering services, legitimate serv¬ 
ices, in an activity that the Government contends was of 
itself illegal. 

I think, if the Court please, it could be just as forcefully 


argued that the telephone company which ran a wire into 
the ranch house and which was helping these defendants 
further this conspiracy was an equally guilty co-conspirator 
under the law—or the person who brought sandwiches and 
Coca-Cola across to these girls who were engaged in what 
the Government contends was illicit conduct was equally 
guilty of a conspiracy under the law. 

In other words, anyone who performs activities legal and 
legitimate in themselves, because those activities happen to 
be channeled into an enterprise which of itself is outside the 
pale of the law makes the performer of those legal services 
a conspirator, which is exactly the position that is refuted 
in the case of the United States against Falcone, and 
1382 the position which the Government must contend for 
if it argues to Your Honor that Bertha McWilliams, 
because there is evidence she ran an adding machine, is a 
conspirator in this case. 

But there are additional factors here, I think, if the Court 
please. On cross-examination through the trial it was de¬ 
veloped that Bertha McWilliams was a minor during the 
time that this conspiracy is alleged to have been in effect. 
One witness testified that in 1937 she was 6 years old. 

Now, when you add that fact, if the Court please, to the 
evidence which has already been reviewed, you find a minor, 
according to the Government’s theory of the case, under 
the dominance of her parents, in obedience to her parents, 
engaged in the conduct—and if the Government contends 
she was married, then we invoke the common law rule, if 
the Court please, that everything she is alleged to have done 
was done in the presence of her husband. And of course 
the common law rule, which has never been abrogated by 
statute in this jurisdiction, must come into play— a woman 
who engages in criminal conduct, within the presence of her 
husband. 

The argument is still more forceful when you discuss a 
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minor who engages in allegedly criminal conduct in the 
presence or under the mandate of her father. 

1383 The Court: Do you contend in the fall of 1950 she 
was a minor? 

Mr. Williams: Under the evidence as introduced by the 
Government, yes, Your Honor. 

The Court: How old was she in the fall of 1950? 

Mr. Williams: The testimony has been, as I recall it, that 
she was—I think the witness Post said—6 or 7 years old 
when he entered the conspiracy in 1937. 

The Court: That she is 20 years of age, or thereabouts, in 
1950? 

Mr. Williams: Yes, sir. 

The Court: The jurisdiction of this Court is 17 years. 

Mr. Williams: I don’t raise the point of the jurisdiction 
of this Court, if the Court please. But I do raise the point 
that as a minor she was under the domination of her parents. 
And for that reason, when you couple that fact with the 
fact that her conduct standing alone was non-criminal con¬ 
duct and was perfectly legal and a legitimate activity, you 
have a case that is completely failing with respect to her. 

For those reasons, Your Honor, I would ask you at this 
time to enter judgment of acquittal for the defendant 
Bertha N. McWilliams. 

The Court: For all the reasons noted in argument, the 
Court wall now deny that motion—and that is subject 

1384 to your objection. You also made a motion, I believe, 
in behalf of the defendant William K. McWilliams. 

Mr. Williams: Yes, sir. 

The Court: That will also be overruled, with objection 
noted in his behalf. 

Are there further motions? 

ON MOTIONS FOR JUDGMENT OF ACQUITTAL IN 
BEHALF OF THE DEFENDANTS CHARLES E. NEL¬ 
SON, VIRGINIA MADGE NELSON, ROBERT L. NOW- 



644 


LAND, MARY C. NOWLAND, BLIGHT H. LEE AND 
ELIZABETH BRADY 

Mr. O’Connell: Your Honor, I move for a judgment of 
acquittal for Mr. and Mrs. Nelson, on the ground that the 
overt acts alleged in the indictment have not been proved— 

No. 1, that on, to-wit, December 17, 194S, the defendant 
Charles E. Nelson went to the Arcade”— 

There is no proof whatsoever that the defendant Charles 
E. Nelson went to the Arcade. 

The Court: Do you contend that in the overt acts 1 to 32, 
inclusive, no one of them has been proven? 

Mr. O’Connell: As to Nelson, that is right. 

The Court: As to any of them? 

Mr. O’Connell: As to all the defendants I represent, that 
is correct—and especially as to the charge with respect to 
Milford Burkley, No. 2 in the list of overt acts. 

Milford Burkley has never even been called as a 
13S5 witness. There is no proof whatsoever offered as to it. 

The Court: Is there anything further? 

Mr. O’Connell: And especially as to the defendant Eliza¬ 
beth Brady. 

The Court: I will hear you fully on that. 

Mr. O’Connell: It is alleged that Elizabeth Brady, whose 
duties in legitimate work occupied her at the Arcade at 
North Beach, Maryland, for one week, many years ago, and 
before the statutory period, as I understand it; that is, 
before October 22, 194S; that for one week she went in and 
supervised these girls. 

There is not a word of testimony, ever since that date, 
that she has ever had anything to do with this business; 
and, incidentally, there is testimony from a couple of wit¬ 
nesses that she had nothing whatsoever to do with the 
business after that date. 

There is no proof within the statutory period to justify 
the holding of Elizabeth Brady for judgment or speculation 
by this jury. And on that testimony alone, the one week she 
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is supposed to have come in and made her exit years ago, 
and never returned, I say there should be a judgment of 
acquittal as to Mrs. Brady. 

The Court: There are several witnesses who testified to 
an incident that occurred between November, 1950, and 
March, 1951, both dates being within the averment of 

1386 the indictment. 

Mr. O’Connell: Your Honor would hold that that is 
sufficient? 

The Court: The Court can recall an incident in its own 
experience when a man came to work for a group and 
worked three hours, when the raid occurred, and that is the 
only connection he ever had with them, three hours in one 
day; and here we have several witnesses testifying to the 
fact that Mrs. Brady in this period of one week came in and 
supervised the operation—which would be a prima facie 
showing by the Government sufficient to carry the case to 
the jury. 

Mr. O’Connell: We further move for directed judgment 
of acquittal on the ground there has been a total failure of 
proof. First of all, you have all of the proof of anything 
occurring in the District of Columbia placed on the testi¬ 
mony of accomplices. 

Your Honor is well familiar with that type of testimony, 
the attitude of the courts, the Courts of Appeal and the 
Supreme Court and of the District Courts on it, that ac¬ 
complices must be corroborated, or that there must be some¬ 
thing to justify the case going to the jury, other than the 
testimony of the accomplices. 

Now, it is settled law that one accomplice cannot cor¬ 
roborate another accomplice. All we have had here 

1387 to place this case within the jurisdiction of this court 
in the District of Columbia is the testimony of ac¬ 
complices, none of whom can corroborate each other. 

There is no other testimony, unless Your Honor wishes 
to consider the testimony winch w T as allowed in evidence, 
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over objection; that is, the evidence obtained from the 
Senate Crime Investigating Committee. 

We say that that evidence does not corroborate them, be¬ 
cause it doesn’t place anything in the District of Columbia. 
In fact, it is overwhelmingly convincing that if anything did 
occur, it occurred in Maryland and it occurred in Maryland 
alone. 

We also offer to Your Honor what has been objected to 
before—and I am going to be very brief here—and that is 
that there has been no proper identification of all of this 
mass of material offered by Mr. Fihelly, allegedly taken 
from Mr. Nelson or delivered by Mr. Nelson to the Senate 
Crime Investigating Committee. 

If Your Honor will recall, they put Mr. Wadden on the 
stand to testify—or, rather, they put Sergeant Smith on 
the stand to testify as to how he procured certain material, 
that it was in eleven envelopes; that he turned those en¬ 
velopes—and he never opened them and never identified one 
exhibit in the case, except a twelfth envelope. So that not 
one of these exhibits has been properly identified by 
13S8 any witness. 

Sergeant Smith of the Maryland State Police was 
succeeded on the stand by Mr. Wadden. At no time did 
Sergeant Smith say that those specific items there were 
turned over by him to Mr. Wadden. At no time was any one 
of those exhibits—not one—shown to Mr. Wadden to be 
identified as what he had received from Sergeant Smith—at 
no time. 

All that is in there is a statement by Sergeant Smith that 
there are twelve envelopes there, eleven of which were re¬ 
ceived from Nelson; a statement by Mr. Wadden that there 
were twelve envelopes there, eleven of them received from 
Nelson, and that the twelfth contains stuff extracted from 
the other eleven envelopes, which were of benefit in pre¬ 
senting this case—no identifiction of any exhibit offered in 
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the case, other than the blank folder containing unknown 
papers. 

No witness has tied up the continuity of possession or the 
identification of the papers which were about to be offered 
to the jury. 

We objected on these grounds at the time, and we still 
maintain that objection and assert at this time that since 
all of the proof in the case is based upon the records which 
are not properly in evidence, nor properly shown to have 
been continuously in the possession of the prosecu- 

1389 tion, nor properly identified, in view of the fact that 
the placing of any act of conspiracy in this jurisdic¬ 
tion, the District of Columbia, is founded entirely upon the 
testimony of accomplices, whose testimony must be scrutin¬ 
ized with suspicion or care and caution, we say that there 
is no justification in law to permit this jury to speculate as 
the jurisdictional question. 

Even though we concede for the sake of this argument 
that there was a numbers operation, everything in the case 
confirms that this numbers operation, if such it was, oc¬ 
curred in the State of Maryland. 

The only thing they have done is to put several ac¬ 
complices on, whose testimony must be viewed with sus¬ 
picion, to say that certain things occurred in the District of 
Columbia. 

Now, if this is a Maryland conspiracy, and there were 
certain incidental tentacles running into the District of 
Columbia, that doesn’t make it a District of Columbia con¬ 
spiracy for the purposes of the case, because they alleged 
the conspiracy was formed and joined in the District of 
Columbia. 

For that reason we say there has been a total failure of 
proof, and I move for judgment of acquittal as to both 
Nelsons, both Nowlands, Blight Lee and Elizabeth Brady. 

The Court: Considering the arguments made, the 

1390 Court will now formally overrule motions for judg¬ 
ments of acquittal— 
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Mr. O’Connell: Your Honor, I don’t like to interrupt, but 
may I make the further point before you go on! 

The Court: That is all right. 

Mr. O’Connell: If the Court please, there has been no 
showing to the jury of what a lottery is. This jury doesn’t 
know now what the legal significance of a numbers lottery is. 
There has been no witness placed on the witness stand to 
say to this jury, “This is how a numbers lottery works.” 

There has been no witness placed on the stand to say 
to this jury that, “First of all, a certain racetrack is selected. 
We pick a certain race there. When the results are computed 
and tabulated, a certain number out of that group, either 
the first or the last figure, is selected. That makes the first 
of three numbers for the day. Then another race, and then 
a third race, when the other two numbers are furnished.” 

Nobody has been put on the stand to establish to the 
legal satisfaction of the Court or the jury what a numbers 
lottery is, and Your Honor cannot take judicial notice of it. 

The Court: For all the arguments— 

Mr. O’Connell: And also the objection raised on the 
1391 ground of the testimony of the Internal Revenue 
men, and as to the Internal Revenue records. 

The Court: Considering the argument made in behalf of 
the group of defendants I will now name, the Court will 
formally overrule motions for judgment of acquittal for 
the defendants Charles E. Nelson, Virginia Madge Nelson, 
Robert L. Nowiand, Mary C. Nowland, Blight H. Lee and 
Elizabeth Brady. 

Now, gentlemen, are there further motions! Mr. Wh>od! 

ON MOTION FOR JUDGMENT OF ACQUITTAL IN 
BEHALF OF THE DEFENDANTS MARY T. HUTCH¬ 
INSON, EFFIE LOU TRENT, SHIRLEY McCOY and 
RUBY GEARY 

Mr. Wood: May it please Your Honor, on behalf of the 
four clients Mr. Young and I represent, we would like 
to invite Your Honor’s attention to the first count of the 








649 


indictment, which is the substantive count, wherein the 
Government alleges—and I will only read that portion of 
the count that applies to our four defendants—that from 
‘‘October 22, 1948, continuously to the date of the finding 
of this indictment, within the District of Columbia/ * our 
four defendants were concerned as clerks. 

I do not recall any evidence from the stand that ever 
put the four ladies whom we represent into the District 
of Columbia acting as clerks or otherwise. And for that 
reason we say to Your Honor that the first count cannot 
stand as to those four defendants. 

1392 Does Your Honor wish me to go on! 

The Court: Yes, please. 

Mr. Wood: With respect to the second count, we contend 
that it should not be in this indictment, and for authority 
for that statement we wish to invite Your Honor’s atten¬ 
tion to Pinkerton vs. United States, found in 328 U. S. 
at 640. The Court had this to say with respect to indict¬ 
ments of this type: 

“There are, of course, instances where a conspiracy 
charge may not be added to the substantive charge. 
One is where the agreement of two persons is necessary 
for the completion of the substantive crime.” 

From the very wording of the first count of this in¬ 
dictment, it conveys to us the meaning that it takes at 
least two people in this particular case to consummate the 
substantive offense. Therefore, we say that the conspiracy 
count should be dismissed. 

Mr. Williams has ably argued to Your Honor the merits 
of the Falcone case as it applied to his particular defendant, 
Mrs. McWilliams who, as I see it, is in relatively the same 
position as our four defendants, having been charged with 
operating adding machines. 

From the Falcone case, may it please Your Honor, the 
Supreme Court said: 
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1393 ‘ ‘ The gist of the offense of conspiracy is agree¬ 
ment among the conspirators to commit an offense, 

attended by an act of one or more of the conspirators to 
effect the object of the conspiracy. Those having no 
knowledge of the conspiracy are not conspirators.’’ 

Of course, it is our contention that if the case of Falcone, 
decided by the Supreme Court of the United States, is law 
in the United States, then there has been no showing by the 
Government that these four ladies, who allegedly operated 
adding machines, had any knowledge that there was any 
conspiracy to violate any laws of the District of Columbia. 

The Court goes on further to say: 

“One who without more furnishes supplies to an 
illicit distiller.” 

In this case we contend that what they did was a lawful 
act, operating an adding machine. Of course, the testimony 
has been that they were involved in tabulating certain fig¬ 
ures which the Government says had to do with operating 
the numbers business. The Supreme Court said: 

“One who without more furnishes supplies to an illi¬ 
cit distiller is not guilty of conspiracy, even though his 
sale ’ ’— 

and we compare that to the work of these girls—“may 
have furthered the objects of a conspiracy to 

1394 which a distiller was a party, but of which the 
supplier had no knowledge. ’ ’ 

So we come back to the point that no knowledge has been 
shown on the part of these ladies that there was a con¬ 
spiracy in existence. 

“Even if it furthers the object of the conspiracy,” 
the Supreme Court says they have got to have more, and the 
more they have to have is knowledge. 

When Judge Learned Hand rendered his opinion in the 
lower court, before it was taken to the Supreme Court of the 
United States by the Government, he said: 
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“The distinction is especially important today, with 
so many prosecutors seeking to sweep within the drag¬ 
net of conspiracy all those who have been associated 
in any degree whatever with the main offenders. ” 

And we say that is precisely the position these ladies are 
in today. They are not members of a conspiracy. They have 
not been shown to be members of a conspiracy. And for 
the reasons advanced on the first ground, we ask Your 
Honor to dismiss that; and because of our authority for 
the second ground, we ask a dismissal on that. 

Mr. Wadden: May it please the Court, if the defendants 
Mr. TTood represents are found to be conspirators in 
1395 this case—and to be found to be conspirators, of 
course you have the question of their joining in, and 
the one overt act. So that if any of the defendants in this 
case committed the one overt act, they are conspirators. 

According to the Pinkerton case, any conspirator is liable 
for the acts of his co-conspirators, including substantive 
counts in the same indictment. And the Court goes on to 
say, in the Brown vs. Elliot case, and also in Robinson vs. 
United States—Brown vs. Elliot being 225 U. S. 392, and 
Robinson vs. United States, 172 Federal Reporter 105—that 
it is not necessary that the conspirators ever put foot in 
the district in which they are charged; that the co-conspira¬ 
tor may go into that district, commit a substantive offense, 
go out of the district, and that the district in which the co¬ 
conspirator committed the act will have jurisdiction over 
the co-defendant as to both the substantive and the con¬ 
spiracy count, though that defendant has never been in 
that jurisdiction. 

The Court: Considering the argument made on motion 
for judgment of acquittal in behalf of the defendants Mary 
T. Hutchinson, Effie Lou Trent, Shirley McCoy and Ruby 
Geary, the Court will formally overrule the motion, with 
objection noted by their counsel. 
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Now, gentlemen, are there further motions? Mr. 
1396 Allder? 

ON MOTIONS FOR JUDGMENT OF ACQUIT¬ 
TAL IN BEHALF OF THE DEFENDANTS JAMES E. 
LOWRY AND ROBERT G. KIRBY 

Mr. Allder: Your Honor, Mr. Ford asked me, on behalf 
of the defendant Lowry, to make a motion for a judgment 
of acquittal by the Court, and in support of that motion 
urges all the motions that have been made before Your 
Honor, and Your Honor has all the facts. 

And the same situation exists on behalf of the defendant 
Kirby, whom I represent. 

The Court: Motions made for judgment of acquittal in 
behalf of the defendants James E. Lowry and Robert G. 
Kirby will be overruled at this time, -with objection noted 
in their behalf. 

**##*••*** 

1425 John W. Fihelly, called as a witness by counsel 
for certain of the defendants, and being first duly 

sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. O’Connell) Mr. Fihelly, you are Chief Assis¬ 
tant United States Attorney for the District of Columbia! 
A. That is right, sir. 

Q. And you have been an Assistant District Attorney for 
how long! A. Twenty-nine years this coming March. 

Q„ And you were in charge of the presentation of this 
case to the Grand Jury, were you not! A. That is right, 
sir. 

Q. And your two Assistants were Mr. Thomas 

1426 Wadden and Mr. Alfred Hantman! A. Yes, sir. 

Q. Do you recall when this case first came to your 
attention that you had a discussion with Mr. Carlisle Lan- 
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caster, State’s Attorney of Prince Georges County? A. I 
have never met Mr. Lancaster in my life. 

Q. Have you ever talked to him over the telephone? A. I 
have never talked to him over the telephone. 

Q. Have you ever had any written communication with 
him? A. I have never had any written communication 
with him. 

Q. Did you have any communication with any of the au¬ 
thorities in Prince Georges County with respect to an 
indictment there? A. I did not, sir. 

Q. You know there has been an indictment returned in 
Princes Georges County, do you not? A. I so read in the 
Washington press. 

Q. And wasn’t there a discussion about sending these 
records to Prince Georges County to be presented to the 
Grand Jury? A. There was in this respect, sir. Sergeant 
Murray Jackson and Sergeant Smith, of the Maryland State 
Police, who were witnesses in the Grand Jury proceeding 
here, and who had been assisting the Kefauver and O’Conor 
Committee in the Senate investigation, did come to our 
office in connection with the Grand Judy presenta- 
1427 tion. I recall one or both of those gentlemen asking 
if they could use the records in any way to take them 
to Maryland for the Maryland presentation; and we told 
them that other than the photostats which they had, and any 
notes they wanted to make by hand in our office, that they 
could not. 

Q. Now, did you talk to Arthur Dowl, the State’s Attorney 
for Calvert County? A. I did not, sir. 

Q. And did you discuss with Sergeant Murray Jackson 
and Sergeant Smith the taking of these records or their 
request that these records go to Calvert County, Mary¬ 
land? A. They did ask for the Maryland officials, they so 
stating, whether they could have the records. 

Q. And they told you they wanted them to go to Prince 
Georges County and Calvert County, didn’t they? A. They 


said there was to be a Grand Jury investigation there, and 
wanted to know whether they could have the records. 

Q. And did you ever talk— A. May I finish, sir? 

Q. Pardon me. A. And I told them they could not have 
the records until we were through with them, and they have 
never left this jurisdiction. 

142S Q. Did you talk to the State’s Attorney in Calvert 
County, after the indictment was returned there? A. 
I have never talked to any Maryland State’s Attorney or 
official about this case, other than I have indicated. 

Q. The only people from Maryland connected with this 
case that you have discussed it with are Sergeant Murray 
Jackson and Sergeant Smith, both of the Maryland State 
Police? A. That is right, sir, who were witnesses in our 
case. 

Q. And you have instructed them that the only evidence 
they could take were photostats of these records? Is that 
right? A. Which they already had. They could take any 
longhand notes they wanted. They couldn’t take the rec¬ 
ords. 

Q. Did they make longhand notes? A. There was some 
data made by them. 

Q. Do you know how long they spent getting that data? 
A. Very little, sir. 

Q. One day? A. It wouldn’t probably be half a day, Mr. 
O’Connell. 

Q. It probably might be a whole day? A. I don’t think it 
was that long, sir. 

Q. Did you have any discussion with any Maryland au¬ 
thorities as to which case should be tried first—the Prince 
Georges County conspiracy, the Calvert County con- 
1429 spiracy or the Washington conspiracy? A. I have 
never talked to any Maryland official, District Attor¬ 
ney or other official, about this case, the investigation, or 
this trial, or our indictments. 

Q. And you know that the ranch house, Uncle Billy’s, the 




Arcade, all those places are located in Calvert County, 
Maryland, are they not? A. And some are located in Cal¬ 
vert County. The headquarters are located in Prince 
Georges. 

Q. The ones I mentioned to you are located in Calvert 
County, are they not? A. They probably are, Mr. O’Connell. 

Q. And the Ritchie farm is in Prince Georges County, 
and the Richardson home is in Prince Georges County? Is 
that right? A. I so believe, yes, sir. 

Q. Will you tell the Court and jury what witnesses you 
told would not be prosecuted if they testified before the 
Grand Jury? A. I never told any witness that, Mr. O’Con¬ 
nell. 

Q. You never told any witness that they would not be 
prosecuted? A. That is right, sir. 

Q. Did you tell them anything to encourage them to 
1430 talk? A. Every witness who was in this investiga¬ 
tion or trial was told to tell the truth and nothing else. 

Q. Was any witness warned that what he said might in¬ 
criminate him? A. Some of them were, yes, sir. 

Q. Do you recall which ones? A. I know’ that Mr. Lowry 
and Mr. Kirby were, and all of the defendants who were 
subpoenaed were warned of their rights. 

Q. All of these defendants who were subpoenaed? A. 
That is right, sir. 

Q. Did any of these defendants testify? A. All of those 
defendants stood on their constitutional rights, after being 
warned, with the exception— 

Q. Let me ask you this. A. Just a minute.—with the ex¬ 
ception of Mr. Kirby and Mr. Lowry. 

Q. Now, leaving Mr. Kirby and Mr. Lowry out of it, 
every one of these ladies and gentlemen in this row’, and in 
this row, and including this other gentleman, all stood on 
their constitutional rights, didn’t they? A. With one lim¬ 
itation, Mr. O’Connell. 
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Mr. Pumphrey and Mrs. Brady did answer questions at 
some length. 

Q. Certain questions? A. That is right. But the 

1431 others I have generally mentioned were warned of 
their rights, said they had attorneys, most of them, 

saving thev had vou, Mr. O'Connell, and that was the end 
of the conversation. 

Q. All of the four ladies who were indicted for running 
adding machines were warned, were they? A. Yes, Mr. 
O'Connell, to my recollection. 

Q. And they all refused to testify? A. That is right. 

Q. And they were all indicted, is that right? A. That is 
right, sir. 

Q. How many other women who were on your list of 
prosecution witnesses and who ran adding machines were 
warned that what they say might be used against them? A. 
The number of those I cannot tell you, sir. I know there 
were four or five who were to testify before the Grand Jury 
that have testified in this court. 

Q. Will you look at this list and call off the name of any 
one of these witnesses you warned of their constitutional 
rights ? A. May I have my glasses there, please ? 

There are many of these witnesses, Mr. O'Connell, who 
testified when I wasn't before the Grand Jury. Much of the 
Grand Jury testimony was presented by Mr. Hantman and 
Mr. Wadden. 

1432 Q. We will get to that. A. Yes, sir. 

Q. You read off the names of any of the Govern¬ 
ment witnesses that you warned that they need not testify. 
A. I know that Main was so warned. 

Q. Who else? That is Irwin Main? A. That is right. 

Q. Who else? A. Post was so warned. 

Q. Go ahead. A. Berkley was so warned. 

Q. What is Berkley’s full name? A. Milford Berkley. 
Those are the only ones, Mr. O’Connell, that I am certain 
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of because, as I say, a great part of the time I wasn ’t present 

at the Grand Jurv. 

** 

Q. Would you say that the only witnesses that you inter¬ 
viewed before the Grand Jury and warned of their consti¬ 
tutional rights were the ones you have just listed? A. I 
would just say that of my personal knowledge those are the 
only ones I know were warned, because I wasn’t there in the 
great bulk of the other questioning before the Grand Jury. 
Q. Would you say you weren’t there for the testimony 
of all the other witnesses other than those you have 

1433 just named? A. I was in and out, Mr. O’Connell, and 
1 can only give you the answer as I have already 

given it to you. There were some days I wasn’t there at all, 
because I had other work to do in connection with the case. 

Q. Did any of the witnesses who appeared and whose 
names appear on this list and to whom you talked, did any 
of those witnesses act hesitant about discussing their activi¬ 
ties ? A. Some of them did act hesitant. 

Q. Can you recall just which ones did? A. I recall par¬ 
ticularly the girls who testified in this case as Government 
witnesses had the same general reticence with respect to 
testifying about friends. 

Q. How did you overcome their reticence? A. By asking 
them questions and telling them to tell only the truth, but 
the whole truth. 

Q. And by 4 'reticence” you mean they were a little bit 
fearful of getting in trouble, don’t you? A. I don’t mean 
that. 

Q. What do you mean by "reticence”? A. I mean it was 
evident to see they didn’t like testifying against people they 
had worked with and who were friendly. 

Q. They didn’t want to testify? A. They did not volun¬ 
teer to testify. 

1434 Q. Now, since they didn’t volunteer to testify, how 
did you compel them? 
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The Court: I think that is assuming a conclusion that is 
not shown by the evidence. 

Mr. O'Connell: If the Court please, the answer is that 
thev did not volunteer. 

The Witness: They were subpoenaed. 

The Court: They were subpoenaed, as T understood, and 
could have stood on their personal rights, had they chosen. 

Q. (By Mr. O'Connell) When you put the subpoena on 
them, did you then say to each one, “We warn you that any¬ 
thing you say here may be used against you”? A. The 
Marshal placed the subpoena on them and they came to the 
Grand Jury. As I say, I was only there part of the time and 
had very little to do with talking to the bulk of the witnesses. 

Q. How many days would you say you spent in the Grand 
Jury room, during this investigation? A. Probably alto¬ 
gether four or five days; but it was intermittent. 

Q. And can you tell us now, did you during the four or 
five 1 days you were in the Grand Jury room, did you have 
occasion to promise any of these people that they wouldn’t 
be hurt if they talked? A. I promised no one to that 
1435 effect, Mr. 0 ’Connell. 

Q. And you are certain of that? A. I am certain of 

that, sir. 

Q. And you are certain that when they came in—were 
some of them crying? A. None of the witnesses were cry¬ 
ing, other than some of the defendants. 

Q. The only ones that cried were some of the defendants? 
A. Some of them put on what was apparently a crying act. 

Q. A crying act? A. Yes. 

Q. And do you recall that the wife of Blight Lee was 
called? A. 1 sure do; and she and he had hidden in the 
mother’s home the night before so we couldn’t get service 
on them. 

Q. And do you recall she came in voluntarily? A. She 
came in with a subpoena. When she had been subpoenaed, 
we had been looking for both of them for a week. 
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Q. How about Blight Lee? A. The same. They hid in the 
mother’s home the night before. 

Q. Are you certain of that? A. They admitted it. 

Q. Are you certain of what you said, that they 

1436 didn’t come in voluntarily? A. Mrs. Lee testified 
before the Grand Jury, the mother of Blight Lee’s 

wife, and said they were in her house the night before and 
she had hid them. 

Q. She said she had hidden them? A. Yes, sir. 

Mr. O’Connell: May we see that part of the testimony? 

The Court: No. I don’t see the relevancy of this. 

Mr. 0 ’Connell: I promise to connect it up. 

The Court: I permitted your questions, on the line of con¬ 
tinuity ; but this I can’t see. 

Mr. O'Connell: I just want to ask one question on that 
subject. 

The Court: All right. 

Q. (By Mr. O’Connell) You were certain that Blight Lee 
and his wife only came to the Grand Jury room after having 
been served with a subpoena? A. Mr. O’Connell, I will put 
it this way to you: We had been looking for them a week or 
ten days. 

Q. You have said that, now. A. All right. It is possible 
that you, as their attorney, may have said, “I will produce 
them.” 

But Mrs. Lee, the mother, came in and told us where they 
had hid the night before, and we hadn’t been able to 

1437 locate or get service at Blight Lee’s home in Virginia 
during the ten days. 

Q. You have said that three times. The question is, they 
did come in without the service of a subpoena— A. It is 
possible— 

Q. —didn’t they? A. It is possible you produced them 
at the end of that time. 

Q. It is true I produced them, isn’t it? A. My best recol- 
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lection is you probably did, Mr. O'Connell, but ten days 
after we had been looking for them. 

Q. But they did come in without the service of a subpoena, 
didn't they? 

The Court: You have been over that. Granting they came 
in without the service of a subpoena— 

Mr. O'Connell: He won't admit it. 

The Court: All right. 

Mr. 0 'Connell: I will drop that phase of it. 

Q, (By Mr. O'Connell) Do you remember discussing 
the party at Mrs. Hoffman's house, when Mr. Hantman and 
his wife were present? A. I have never discussed with any¬ 
one any party or any presence in the particular house you 
are referring to. 

Q. You knew about Mr. Hantman and his wife going to 
the Hoffman home, didn't you? A. I knew both Mr. 
1438 Hantman and Mr. Wadden in the course of the in¬ 
vestigation had to go to Maryland to investigate cer¬ 
tain phases of the case. 

Q. And you know they went to the Hoffman home, didn't 
you? A. I knew they went to some home to talk to certain 
witnesses. Until this case, I wasn’t sure which one it was, 
Mr. O'Connell. 

Q. And isn't it a fact that the drinking of whiskey at the 
home was discussed? A. I never discussed the case with 
anyone. I never heard of any whiskey being drunk in the 
home. 

Q. You never heard of any whiskey being consumed the 
night one of the ladies got disgustingly drunk, according to 
one of your own witnesses? A. Other than to hear you say 
it, I never heard of it, Mr. O'Connell. 

Q. And you talked to the witnesses before they came into 
court? A. The witnesses I was going to handle, yes. 

Q. And did they tell you about this woman being disgust¬ 
ingly drunk? A. I never heard of that until they, includ¬ 
ing yourself, were asking the witnesses in the case about it. 
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Q. That is the first you heard of it, sir! A. That 

1439 is right. 

Q. Mrs. Hoffman was here when the case started, 
wasn’t she! A. She was in the witness room, yes, sir. 

Q. And you didn't call her, did you! A. That is right. 
There were many other witnesses we didn’t call. 

Q. Many others, that is correct. 

Can you give us the name of any other witness that cried 
over there, other than the ladies among the defendants! 

The Court: I don’t see the materiality of it. You needn’t 
answer it. 

Q. (By Mr. O’Connell) Will you give us the name of any 
other witness you warned of his or her constitutional rights! 
A. I have told you everything I could recall on that subject, 
Mr. O’Connell. 

Q. Just those three people! A. You have been over it. 
Q. Main, and who else! A. If you will give me the list, 
1 can probably recall it again, sir. I know Main was warned; 
I know Mr. Lowry and Sergeant Kirby were warned. I know 
that all of the defendants, if they testified, because they 
were the instructions that we had among the three of us, 
that any prospective defendant or defendants would 

1440 be warned of their rights. 

Q. And you know that policemen can’t refuse to 

testify— 

Mr. Wood: On behalf of the four defendants we repre¬ 
sent, we ask that that part of his answer go out, that certain 
instructions were given. 

The Court: You have a joint defense here; and if counsel 
asks a question— 

Mr. Williams: We are not bound by this line of examina¬ 
tion, if the Court please. 

The Court: But I can’t strike a question in the middle 
of it and say “This applies to one and doesn’t apply to the 
other.” If you 'will get together on your defense, I will rule. 
Mr. Williams: May we come to the bench, Your Honor? 
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The Court: Yes. 

(At the bench:) 

Mr. Williams: Your Honor, I think Your Honor inad¬ 
vertently just made a very prejudicial remark to us. 

The Court: No, there is no prejudice there. 

Mr. Williams: May I be heard on it? 

The Court: I think it was Benjamin Franklin who said 
you either hang together or hang separately. 

Mr. Williams: Your Honor is indulging in the assump¬ 
tion that this is a joint defense, and I take it that that 
1441 must be predicated on the fact that there is a con¬ 
spiracy here. 

The Court: Oh, no. 

Mr. Williams: And that is the issue before this jury. This 
jury has heard Your Honor say this is a joint defense, and 
I don't feel other counsel are bound by Mr. 0'Connell’s in¬ 
terrogation, any more than they are bound by interrogation 
bv Mr. Ford or bv Mr. Reillv or bv mine. I think we all have 

« * V * 

a right to examine witnesses and call witnesses on behalf of 
our clients, as we see tit. 

Mr. Reilly: I object very strenuously, sir, to a joint de¬ 
fense on behalf of the defendants. 

Mr. Williams: And, as a matter of fact, we have many 
conflicting interests here. 

The Court: If that is the only thing that is worrying you, 
I can take care of that. But this is what I am concerned 
about. The question is asked of the witness on the stand, 
how many of these witnesses were warned, and he said all 
prospective defendants were warned. 

Mr. Wood: He said there were instructions that they 
should be warned. 

The Court: It comes to the same thing. Mr. Wood ob¬ 
jects, undoubtedly on the theory that it indicates that in 
advance his clients were being considered as defendants. 

How am I going to strike that from the answer? 

Mr. O'Connell: He is offering that on the ground 
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1442 he is not bound by the instructions he gave to his 
assistants. 

The Court: Let Mr. Wood state his objection. 

Mr. Wood: Your Honor, I feel this, that of course we 
object to Your Honor’s statement that this is a joint defense. 
We don’t follow that at all. I say that respectfully, and 
Your Honor of course knows more about the law than I do. 
And I feel even though this might be a joint charge, that the 
defense is not necessarily so. 

The Court: There may be conflicts there. 

Mr.Wood: Yes. 

The Court: But how are you going to split an answer, 
where one counsel asks a question and the answers are re¬ 
sponsive? 

Mr. O’Connell: Just instruct them it is solely binding on 
my clients. 

The Court: I don’t see how it is. 

Mr. Wood: I appreciate the position so far as that is 
concerned. However, I don’t think the answer is legally 
responsive. Because certain instructions were given, the 
jury might gather from that, that because Mr. Fihelly said 
certain instructions were given, that they were carried out; 
and I don’t think that follows at all, and I think that might 
be misleading in that regard. 

Mr. Wadden: May I ask what is the relevancy of the line 
of questioning Mr. O’Connell is indulging in? 

1443 The Court: I don’t know, sir. He has his own ap¬ 
proach. On the question of contacts with the State’s 

Attorneys of Maryland, I would say the relevancy there is 
as to whether the original documents had ever left the Dis¬ 
trict of Columbia. 

This last part I don’t see; but I can’t anticipate. 

Mr. Ford: The Government hasn’t objected to it, Your 
Honor, except what he is saying right now. He sat there 
and let it go on. 

Mr. O'Connell: It is perfectly proper examination. 
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The Court: We will rule on it as we come to it. 

Mr. Ford: May I save time, Your Honor? Here is my 
problem. Do I not have a right to cross-examine Mr. Fihelly 
on anything he said on his direct examination involving 
my client? 

Mr. O’Connell: Certainly. 

The Court: Yes. 

Mr.Ford: O.K. 

Mr. Williams: In order to preserve the point, I want 
formally to ask Your Honor to withdraw a juror at this 
time: and the basis of my motion is the fact that Your Honor 
characterized our defense as a joint defense, and I conceive 
that to be highly prejudicial to my clients. 

Mr. Reilly: And the same motion in behalf of my defend¬ 
ant, Your Honor. 

Mr. Wood: And the same motion with respect to 
1444 everybody, Your Honor. 

The Court: Yes. I will overrule it at this time. 

Mr. Hantman: And the Government objects to the ex¬ 
amination of Mr. O'Connell, on the ground of irrelevancy, 
immateriality, and incompetencv. 

The Court: Very well, it will be overruled. 

(Counsel having returned to the trial table:) 

The Court: Ladies and gentlemen of the jury, in the ask¬ 
ing of a question by one counsel for a defendant or defend¬ 
ants, where they may appear to be in a joint defense, where 
a question is asked and an answer given, unless a portion 
of the answer is stricken out by the Court, or the question 
itself is objected to and the objection is sustained by the 
Court, both the question and the answer are before you 
for vour consideration. 

I didn’t mean for a single moment, because I used the 
expression “a joint defense”, to indicate that these several 
defendants on trial are in anywise connected in any com¬ 
bination, confederation, agreement, or the like, or that the 
defenses they may have are in turn joint. You are to take 
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nothing from that as indicating in anywise their guilt or in¬ 
nocence, but you are to decide it entirely upon the testimony 
that you hear given from the witness stand by the individual 
witnesses. 

Now, Mr. O’Connell, you may proceed. 

1445 Q. (By Mr. O’Connell) Do I understand you to say 
you gave instructions that all prospective defendants 

were to be warned? A. That was the general understand¬ 
ing and agreement with respect to the Grand Jury investiga¬ 
tion, yes, sir. 

Q. Had you selected the names, before the Grand Jury 
investigation, of the prospective defendants? A. No, sir; 
you couldn’t, in any investigation of that kind. 

• •••*••••# 

Q. Did you give your assistants any list of names of 
certain persons who were to be called? A. We had 

1446 gone over the Nelson testimony before the Subcom¬ 
mittee, and all of the records we had. 

Q. Just a moment. 

Mr. O’Connell: I move this be stricken as not responsive, 
Your Honor. 

The Court: Yes. 

Mr. O’Connell: And the question is, did he give the names 
of certain people to his assistants. 

The Court: Yes. The last goes out. 

Q. (By Mr. O’Connell) Did you give the list? A. I gave 
no list, and it wasn’t necessary. We had all examined what 
evidence we had, sir. 

Q. And you gave them no list of persons who were to 
be warned? A. That is right, sir. 

Q. And at that time did you have in mind certain people, 
without mentioning their names, who were to be indicted? 
Mr. Wadden: I object to this line of inquiry, Your Honor. 
The Court: I will have to sustain the objection. 

Q. (By Mr. O’Connell) Do you recall any of these defend¬ 
ants to whom you personally talked? A. Other than in the 
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the Grand Jury, no. And as I say, I was in and out of 

1447 there, Mr. 0 ’Connell. 

Q. Can you point out any one of these defendants 
that you warned of his or her constitutional rights? A. 
Other than I have indicated to you, I cannot, sir. 

Q. Now, did you adopt a different procedure with respect 
to warning of their constitutional rights with those who 
were prospective defendants and with those who were pros¬ 
pective Government witnesses? A. Mr. O’Connell, in any 
Grand Jury investigation you conduct the investigation as 
best vou can, with what evidence vou have. There were cer- 
tain— 

Mr. O’Connell: Your Honor, this is not responsive. 

The Court: You have asked for it. 

Q. (By Mr. O’Connell) Go ahead and tell us. A. There 
were certain individuals who, from our examination of the 
records and from our investigation undoubtedly would be 
prospective defendants. 

There were others who were called as witnesses that we 
did not have the type of evidence in connection with to 
know that they definitely were defendants or that they would 
be. In manv of those instances thev were not warned, be- 

v •* 

cause we had no reason to warn them, sir. 

Q. Many people were not warned? A. That is 

1448 right sir. 

Mr. O’Connell: Will Your Honor bear with me a 

moment? 

Q. (By Mr. O’Connell) Did you discuss with anybody, 
either in Maryland or in the District of Columbia, selecting 
certain defendants who were to be indicted in Maryland? 
A. I have never discussed with anyone any phase of the 
Marvland case. I had nothing to do with it. 

Q. Didn’t you discuss with the two Maryland State Troop¬ 
ers certain testimony in the case? A. Nothing to do with 
the Maryland aspect of the case, sir. 

Q. About this case? A. They were witnesses in this 
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case. Of course I did. They testified before the Grand Jury, 
sir, and both of them were available and one of them did 
testify in this trial. 

Q. And the other one didn’t? A. That is right, sir— 
Murray Jackson. 

Q. And didn’t you discuss with them the dovetailing 
of certain aspects of the prosecution with respect to the 
indictments which were returned in Calvert County and in 
Prince Georges County? A. I did not. There was no dove¬ 
tailing of the two cases. We ran our own investigation sepa¬ 
rately and independently of the Maryland one. 

Q. And you didn’t cooperate with any of the au- 

1449 thorities in Prince Georges County or in Calvert 
County to obtain the indictments which were returned 

there? A. That is absolutely true, other than their request 
as to whether they could have the records; and we told them 
they could have them when we had finished with them, sir. 

Q. And you never discussed with them the question of 
whether or not this case should be tried before the cases 
in Maryland? A. Never with anyone in Maryland, sir. 

Q. Could you tell us, how many cases have you tried in 
the last year? 

The Court: I object to that. You don’t have to answer it. 
It is immaterial. 

Mr. O’Connell: I will make it most material, if the Court 
please, and if the Court will bear with me. 

The Court: Suppose he has tried a hundred, or only one? 
Mr. O’Connell: That is what I want to bring out, that he 
only tries one a year. 

The Court: No; the next question. 

Q. (By Mr. O’Connell) Isn’t it the fact that the only case 
you ever try is the one that gets the headlines? 

Mr. Wadden: I object. 

The Court: Yes. Ask your next question, Mr. O’Connell. 
Mr. O’Connell: I think that is all. 

1450 The Witness: Are there any other questions ? 
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Mr. Ford: I submit I am entitled to cross-examine. 

The Court: Yes, on anything brought out. 
Cross-Examination 

Q. (By Mr. Ford) Mr. Fihelly, on your direct examination 
you spoke of the length of time you were in the office. I 
would like to ask you this: 

During that time, up until today, in your entire career, 
is it not a fact that you have a regular form—and when I 
say you, I mean as a representative of the District Attor¬ 
ney’s office—which a person signs when he waives his rights, 
which we know as a waiver? A. Mr. Ford, they used to 
have such a form. They have not used it of recent years, for 
this reason, that recently there has been stenographic serv¬ 
ice in the Grand Jury; so there is no need of the old form 
they had when there was no stenographic help there. 

Q. So that at least during some of that time, you did have 
such a form; such was in existence and was used by the 
District Attorney with witnesses? A. And is no longer 
used that I know of, and has not been for several years, 
Mr. Ford. 

Q. But if you wanted one now, they are available to you 
and are actually printed and in the District Attor- 
1451 ney’s office? A. I wouldn’t know where to find one, 
because it is not used, Mr. Ford. 

Q. I take it the Chief Clerk would know where to find his 
equipment for the office? A. I haven’t seen one in several 
years, and they are no longer used. 

Q. Now you said—and I am speaking directly as to the 
defendant Lowry—you said the defendant Lowry did ap¬ 
pear in front of the Grand Jury in this case. Right? A. 
That is right, yes, sir. 

Q. Then you also said that you—and when I say “you”, 
I am including both of these gentlemen, one of you three— 
advised him of his rights, that he did not have to testify? 
Is that right? A. I am sure that is so, regardless of which 
one of us it was, Mr. Ford. 
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Q. How did Mr. Lowry get in front of the Grand Jury? 

By that I mean by way of subpoena, or an order issued 
by you to an official who bad given it to him. 

At that time be was a Deputy United States Marshal, just 
like the gentleman at the right? A. That is right, sir. 

Q. A subpoena wasn’t issued for him, was it? And by that, 
I mean the paper itself. A. On the first occasion that 

1452 he appeared, I think he was just sent for. The Grand 
Jury said they would like to talk to him. On later occa¬ 
sions, a subpoena was issued for him. 

Q. Wait a minute. Isn’t it a fact, when he was to appear 
before the Grand Jury, he was sent for in this manner?— 
you or somebody in authority called the United States Mar¬ 
shal and told him to order Lowry to come over to the 
Grand Jury to testify? Is that true? A. That is correct, 
save in the one respect, Mr. Ford, that he wasn’t ordered to 
come. Whoever we called—the Chief Deputy, probably— 
we asked if Mr. Lowry could come before the Grand Jury, 
that they wanted to question him in certain matters. 

Q. Let me ask you this: You say he wasn’t ordered to 
come. You don’t have any idea he came on over and said “If 
it is possible for you, I want you to come here”? 

The Court: I think that is argumentative, Mr. Ford. 

Q. (By Mr. Ford) At least the people you got in touch 
with were his superiors, is that right? A. That is right. 

Q. Now we are speaking of the first and second time. The 
first time he comes in front of the Grand Jury over there 
is as we have just described, like by calling his 

1453 superior and having him come over. A. That is my 
recollection. 

Q. And then I understood you to say the second time he 
came over was by way of a subpoena that was issued, which 
directed and ordered him to come. Right? A. There came 
a time when the Marshal’s office requested us to prepare a 
subpoena on him, and so we did. 

Q. Did they say “If you want the Deputy Marshal again, 
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you will have to issue a subpoena; we will not order him 
over, like we did before”? A. They didn’t put it that way, 
Mr. Ford. What they said was this: “We would prefer your 
issuing a subpoena. ” We did. 

Q. Now, the first time that he came over, you have testi¬ 
fied here—and by the way, if you feel like you want to refer 
to any notes at all that you have, about the next— A. No. 

Q. —about the next question, I mean, I have no objection 
to your refreshing your recollection about it—and it is this: 

Is it not a fact that the first time that Lowry came in 
front of the Grand Jury and testified, you or no one 
advised him of his rights? 

I am speaking of the first time, now. 

Would you like to refer to any records, to be fair 
1454 about it? A. Mr. Ford, I can answer that without 
any records. 

Q. O.K. A. There were certain witnesses who appeared 
before the regular Grand Jury, because the Grand Jury 
that was hearing the Nelson investigation was sitting from 
time to time. 

Q. Just a minute, Mr. Fihelly, while I address the Court. 
A. Certainly. 

Mr. Ford: Your Honor, he is saying something about other 
witnesses. I want to be careful to only cross-examine him 
about mv client. I think that is the onlv right I have. So 
I submit Mr. Fihelly can answer the question, and it is sim¬ 
ply this— 

The Court: Very well. Go ahead with your question. I 
think we understand it. 

Q. (By Mr. Ford) The first time Mr. Lowry appeared in 
front of the Grand Jury, isn’t it a fact that you or your 
assistants did not advise him of his rights? A. Mr. Ford, it 
well could be. I was not present the first time Mr. Lowry ap¬ 
peared before a Grand Jury in this case. 

Q. O.K. A. I do have a recollection of being pres- 
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1455 ent when he was questioned in certain aspects of the 
case, sir. 

Q. Could you tell me which one of the assistants, then, 
was present when Lowry came in front of the Grand Jury? 
A. I am just giving you as a possibility, sir, and even as 
my best recollection, that I was probably in the later as¬ 
pects of the case with respect to Mr. Lowry. 

Q. All right. A. I don’t know who. 

Q. Well, I will call them, too. A. Certainly. 

Q. Then as far as you are concerned, "whatever the time 
was that you were in there, whether the beginning, the end, 
the middle, or any part of it, the first time Lowry was in 
front of the Grand Jury, while you were there, is it not a 
fact that neither you nor anyone in vour presence advised 
him of his rights—on the first occasion? A. I told you, it is 
well possible, if not probable, I wasn’t there then, Mr. Ford. 
So I can’t tell you, sir. 

Q. But my question is about the time you were there. My 
question is limited to the time you were there. A. The 
time I was there, I am certain that he was advised of his 
rights. 

Q. And that was sometime during the first time he was in 
front of the Grand Jury? Is that right? A. No, that 

1456 isn’t right, sir. 

Q. Then you will have to listen to my question, 
and I will be glad to repeat it: 

On the first time that Mr. Lowry was in front of the 
Grand Jury, at any time during that one occasion, that you 
were present, in front of the Grand Jury, did you or any one 
of your assistants advise him of his rights? 

Can you answer that? Do you understand that question? 
A. I think I do, Mr. Ford. 

Q. O.K. A. I am not certain, sir; in fact, I am willing 
to say to'you that very probably I wasn’t there on the first 
occasion at all, sir 
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Q. But my question is, if you were there on the first 
occasion at any time— 

The Court: Mr. Ford, on the premise stated, the witness 
says he doesn’t know. 

Mr. Ford: All right, sir. 

Q. (By Mr. Ford) So you don’t know whether you were 
in the Grand Jury the first time Lowry was there, and hence 
you can’t testify about anything Lowry did at that time, 
because you are not sure you were there? Is that the answer? 
A. That is right, sir. 

Q. Now, let me take up the second time. Were you 
1457 there then? A. I can just tell you, sir, I was there 

' during the examination of Mr. Lowry, on one occa¬ 
sion, sir. Whether it was the first, second or third, I cannot 
tell vou. 

Q. Well, on how many occasions was he there? A. I am 
not certain of that. I know he was there once, and he could 
have been there on more occasions, sir. 

Q. You have possession of the Grand Jury minutes, don’t 
vou? A. Some of the minutes are here with Mr. Wadden 
now. Our office has possession of them, yes, sir. 

Q. In order that you might be in a position to testify 
here accurately, would you care—you yourself, not me— 
to look at all the minutes of the Grand Jury that you have 
possession of to refresh your recollection so that you can 
tell us whether you were there or weren’t there? 

The Court: No; I think, Mr. Ford, the best evidence would 
be the minutes themselves. 

Do you want to come to the bench? 

Mr. Ford: Yes, sir. 

(At the bench:) 

The Court: As the Court sees your approach here, I am 
assuming you are prepared to establish the premise, one, 
that Lowry gave incriminating testimony before the Grand 
Jury. 


Mr. Ford: No. 
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1458 The Court: Second, that he was not warned of 
his constitutional rights not to be a witness against 

himself. 

Mr. Ford: Yes. 

The Court: And this witness has been called by one of 
your colleagues, and the most you have is a right of cross- 
examination. 

Mr. Ford: Yes, sir. So that when I have the right to 
cross-examine, Mr. Fihelly takes the position of any wit¬ 
ness, first as to his credibility; and his credibility, like 
mine, if I were put on the stand, my credibility would be 
in issue. 

The Court: We have gone into that. 

Mr. Ford: And, that is involved in my cross-examination. 

The Court: And Mr. O’Connell has said there was no 
question that taking the stand here would bar him from 
arguing the case. 

Mr. Ford: I am not doing it to bar him from arguing, 
Your Honor. We have that limitation. Sure he can argue. 
But one of the situations, Your Honor, I am carefully 
staying away from, because I won’t have the right to go 
into what was said in the Grand Jury; and now I have a 
witness who— 

The Court: If you want to produce the record, call for 
it, and offer that in your case. 

Mr. Ford: But under Rule 6-E, as I understand it, the 
District Attorney has the ability to use the testimony of 
the Grand Jury in his official duties, and no one else 

1459 —except the Court, I mean—not defense counsel, 
when I get a witness who doesn’t know whether he 

was there or wasn’t there, and he knows and has control, as 
against me, of a record that could settle it. And that is 
the reason I am asking him, because he has a record which 
would show whether he was or was not there and whether 
he did what he said he did, without my going into anything 
that was said, which I am definitely staying away from, 
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because I don’t have the right to go into it. So I am trying 
to get the witness to use the records he has control of, to 
put him in the position of accurately saying in front of the 
jury what the circumstances were. 

The Court: If you want it accurately, the Court will rule 
the best evidence is the Grand Jury minutes. If you want 
those minutes produced to show whether he was called, the 
Court would give permission to do that. 

Mr. Ford: Would I have the power to look at the minutes 
of the Grand Jury, not the testimony, but to establish the 
dates when the defendant Lowry was in front of the Grand 
Jury and to establish whether Fihelly was or was not 
present? 

The Court: Maybe the District Attorneys could tell you. 
Do you know the dates ? 

Mr. Hantman: That information is readily available from 
the Grand Jury office downstairs, without the necessity of 
Mr. Ford’s referring to the Grand Jury minutes 
1460 themselves. 

Mr. Ford: Does that show whether Mr. Fihelly 
was present? 

Mr. Hantman: That would show whether a particular 
attorney was present at the time a particular witness was 
before the Grand Jury. 

Mr. Ford: Then may I go downstairs and check it? 

Mr. Hantman: That particular information can be sup¬ 
plied down there. 

The Court: Is that all, gentlemen ? 

Mr. Ford: Yes, Your Honor; that is all I have in mind. 

(Counsel having returned to the trial table:) 

Mr. Ford: Your Honor, subject to one more question and 
your letting me go down to get those records, I have just 
one more of Mr. Fihelly. 

Q. (By Mr. Ford) Is it not a fact, Mr. Fihelly, that the 
defendant Lowry was not advised of his rights until his 
second appearance in front of the Grand Jury? I wonder 
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if you could testify yes or no. A. That well could be, or 
I will answer it that I don’t know, because I probably 
wasn’t there the first time, Mr. Ford. 

Q. So your best recollection now, as I understand you, is 
that you cannot say whether that was so or wasn’t so, 

1461 either way? A. Not being present, I could not say. 

Mr. Ford: Now, Your Honor, may I go down? 
The Court: Yes. We will take a recess shortly. Are there 
more questions, gentlemen? 

Mr. Allder: Yes, Your Honor. 

Cross-Examination 

Q. (By Mr. Allder) Mr. Fihelly, the defendant Kirby 
appeared before the Grand Jury, did he not? A. He did, sir. 

Q. And he answered all questions asked of him, did he 
not? A. That is right, sir. 

Mr. Allder: I have nothing further to ask. 

Mr. Williams: I just want the record to be clear, Your 
Honor, that this witness is not called by the defendants 
McWilliams; and while I have the right to cross-examine 
him as a witness not called by us, I have no questions of him. 
The Court: Mr. Reilly? 

Mr. Reilly: I just have one question, Your Honor. 
Cross-Examination 

Q. (By Mr. Reilly) Were all witnesses before the Grand 
Jury subpoenaed? A. Practically all were, Mr. Reilly; par¬ 
ticularly I know the Maryland ones were. 

1462 Q. Mr. Pumphrey was subpoenaed, was he not? 
A. I know that very early in the case you were going 

to represent him, Mr. Reilly. 

Q. And don’t you remember I showed you a subpoena? 
A. I think you did have a subpoena. But what I wanted to 
say, sir, is you told me you would present him or bring him 
in at any time I wanted him. 

Q. And did I not have a subpoena in my hand? A. I think 
you did, now that you refresh my recollection. 
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Cross-Examination 

Q. (By Mr. Wood) Mr. Fihelly, in response to Mr. O’Con¬ 
nell’s question, I understood you after referring to a list 
of names, mentioned certain people you knew of your own 
personal knowledge who were warned of their rights before 
they gave any testimony. A. I did mention some that I 
knew of and believed I was present at the time, Mr. Wood, 
yes, sir. 

Q. With respect to the four defendants whom Mr. Young 
and I represent, you have no knowledge, no personal knowl¬ 
edge that they were warned of their rights? Is that right, 
sir? A. I would say that, yes, sir. 

*•***••••• 

Redirect Examination 

1463 Q. (By Mr. O’Connell) Mr. Fihelly, you sat in this 
courtroom and you heard each of the Government 

witnesses cross-examined and you heard them admit, did 
you not, that they knew that they would not be prosecuted 
as long as they testified. Did you hear them say that? A. I 
didn’t hear them say that, sir. 

Q. Did you hear them say anything along that line? A. 
One or two— 

Q. I will put it this way. A. Go ahead, sir. 

Q. Did you hear them say they had an idea they would 
not be prosecuted? A. Some one or two of the witnesses 
probably did say that, yes. 

Q. Did they or did they not say it? A. The record speaks 
for itself, sir. 

Q. Did you hear them say it ? 

The Court: Mr. O’Connell, we have a record here, and 
I will be glad to supply my copy. 

1464 Mr. O’Connell: I have a copy of it, Your Honor. 
I am just testing the recollection of the witness on 

this subject. 

The Court: That isn’t in issue. The record is here. 
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Mr. O’Connell: But I wouldn’t want to take the time of 
the Court to go into it. Mr. Fihelly sat here and he heard it. 

The Court: No; the Court is very definite that you may 
not go into that. 

Mr. O’Connell: Very well; I will not press it. 

The Court: Is there anything else ? 

Q. (By Mr. O’Connell) Did you hear the lady, Moody 
Wilson, day before yesterday, say that she had a definite 
understanding that she was not to be prosecuted? A. I did 
not hear her use the word 44 definite” at all, sir. 

Q. Did you hear her say in substance that, that she knew 
she would not be prosecuted? A. I heard her in substance 
say something was said to her that what she said wouldn’t 
be used against her. 

Q. Do you recall who said that to her? A. The record 
will speak on that. 

Q. She didn’t indicate that, if I may refresh your recol¬ 
lection. A. I wouldn’t know, Mr. O’Connell. 


ALFRED HANTMAN 

1467 was called as a witness for and on behalf of the de¬ 
fendants and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

Q. (By Mr. O’Connell) What is your full name? A. 
Alfred Hantman. 

Q. You are an Assistant United States Attorney for the 
District of Columbia? A. Yes, sir. 

Q. And you were associated as an assistant to Mr. 
Fihelly, along with Mr. Thomas Wadden, in connection with 
this case we are trying here ? A. Yes, sir. 

Q. From its inception, correct ? A. Yes, sir. 

Q. Now, can you tell the Court and jury any wire tapping 
evidence was used? A. I can state very definitely, Mr. 
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O’Connell, that no wire tapping evidence of any kind 

1468 was used in this case. 

Q. Can you state of your own personal knowledge 
whether Nelson’s telephone was tapped ? A. I don’t know 
that of my— 

The Court: He just stated that there was no wire tap¬ 
ping evidence. 

Mr. 0 ’Connell: No, presented to the Grand Jury. 

The Court: I don’t expect you to start down the list and 
ask a great many questions. 

Mr. O’Connell: Your Honor, I want to show— 

The Court: No, just answer the question that was pending. 
Q. (By Mr. O’Connell) "Was any of your information 
based on information discovered by tapping telephones? 
A. No, sir, not of my knowledge. 

Q. Did you ever discuss that tapping of telephones with 
either of the other Assistants associated in the case with 
you? A. No, sir. 

Q. Did you ever discuss that in connection with tapping 
the telephone of Nelson? A. No, sir. 

Q. You never heard that mentioned by Mr. Wadden or 
Mr. Fihelly? A. Not that I recall. 

1469 Q. Is it possible that you might have? A. No, I 
am not sure— 

Q. Are you sure? A. Yes, I am sure. 

Q. Then why did you say you were not— 

The Court: Don’t argue, he has answered. 

Q. (By Mr. Connell) How many of the witnesses did you 
interview before they went before the Grand Jury? A. I 
can’t give you an accurate answer on that, Mr. O’Connell. 
We had some 125 witnesses before the Grand Jury. 

Q. How many did you interview? A. Possibly half. 

Q. About 60 of them? A. Yes, sir, roughly that number. 
Q. Now, did you interview any of the prospective defend¬ 
ants? A. I talked to several of them, Mr. O’Connell, in 
the Grand Jury room, as I recall. 
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Q. Did you tell any of the witnesses, either for the Gov¬ 
ernment or these defendants, or any of the defendants here, 
that if they talked they 'would not be indicted? A. No, sir. 
Q. Never said that to anyone? A. No, sir, not 

1470 that I recall. 

Q. Did you ever tell witness that he would be bet¬ 
ter off if he talked? A. I may have said to some of the wit¬ 
nesses, I am speaking particularly of the defendants wit¬ 
nesses, that it would be better if they told the truth. 

Q. Now, did you do that to any one of the ladies w'ho did 
testify for the Government? A. Yes, sir. 

Q. Some of them were rather hesitant, weren't they? 
A. Yes, sir. 

Q. How did you overcome that hesitancy? A. I asked 
them if they would testify and they said they would. 

Q. But first they were hesitant? A. No, not necessarily. 
Q. Now, tell us what you did to make them change from 
being hesitant or reluctant witnesses into willing witnesses. 
A. I don't recall any evidence of that, sir. 

Q. But they didn't do anything at first; in other words, at 
first they were reluctant and later became willing? A. Yes, 
they were friends and w’ere reluctant to testify, but decided 
to tell the truth if they w r ere called. 

Q. What did you do to make them throw their friends 
to the winds? Did you offer them any inducements? 

1471 A. No. 

Q. Did you threaten them ? A. No. 

Q. Did you tell any of them, speaking of Government wit¬ 
nesses now, that if they talked they would not be indicted? 
A. No, sir. 

Q. Did you tell any of those who refused and stood on 
their constitutional rights, that they would be indicted? 
A. No, sir. 

Q. As a matter of fact— 

The Court: No, that is argument. 

Mr. 0 'Connell: I am asking him if he knows. 
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The Court: No, that is argument. 

Mr. 0 ’Connell: May I lay the foundation ? 

The Court: No, you ask the question. 

Q. (By Mr. O’Connell) Each of the defendants here at 
the trial table stood on their constitutional rights, right ? A. 
I don’t believe so, sir. 

Q. I am not talking about the two policemen. A. I recall 
James Pumphrey did not stand on his rights. I believe the 
witness Elizabeth Brady also discussed some of her testi¬ 
mony before the Grand Jury. 

Q. But as to the others? A. But with respect to the rest 
of the defendants, that may be so. 

1472 Mr. Williams: May we approach the bench? 

The Court: Yes. 

(Thereupon, counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the hear¬ 
ing of the jury the following occurred:) 

Mr. Williams: On behalf of Bertha McWilliams and 
William McWilliams I want to ask you to withdraw a juror 
again for this reason; it has now been brought out in the 
evidence that the McWilliamses stood on their constitu¬ 
tional rights, and not through any of my doings, which is 
highly prejudicial. If it had been brought out by the Gov¬ 
ernment it would be prejudicial, and it has now been 
brought out by other defense counsel over whom I have 
no control, and 1 want you to declare a mistrial because 
I would be entitled to a mistrial under the statute if they 
were being tried separately. 

The Court: I appreciate your position. 

Mr. Williams: I am going to ask you to strike the testi¬ 
mony. 

The Court: What are you going to do if there is no 
motion to strike and the testimony goes in? I told you be¬ 
fore at a bench conference that if you didn’t hang together 
you would hang separately. 

The question was if they stood on their consti- 
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1473 tutional rights and the answer was that with the 
exception of the two policemen, no objection was 

made, and he said Pumphrey didn’t and Mrs. Brady. 

If you want, I am perfectly willing to instruct them in 
this case they are to draw no prejudicial inference from the 
answer because it is responsive to the question. 

Mr. Williams: I want you to strike out the answer with 
respect to my clients, if the Court please. 

The Court: Are you willing to do that? 

Mr. O’Connell: I have no objection. 

The Court: I do wish you gentlemen would get together on 
your objections. 

Mr. Wadden: It seems to be difficult. 

The Court: It is up to the defense 

Mr. Williams: I would like to have it stricken and no com¬ 
ment made to the jury. 

The Court: That is as to Mr. and Mrs. McWilliams? 

Mr. Williams: Yes, I just want it out of the record, the 
damage has been done. What I am trying to forestall is any 
argument about it. 

The Court: But it is in the record. Do you want me to 
strike it from the record? 

Mr. Williams: My motion is to strike this from the record. 
The Court: I will do that. 

1474 Mr. Williams: Now I am asking Your Honor, I 
prefer to let it lie like a sleeping dog; it is a cancerous 

growth and I don’t want to put anything on to it. 

The Court: All right. 

(Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the stand, and in the hearing of the jury the 
following occurred:) 

Q. (By Mr. O’Connell) Mr. Hantman, you talked to 
Moody Wilson before she went in the Grand Jury room, 
did you not? A. Briefly, yes, sir. 

Q. And did you tell her that what she said would not 
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be used against her? A. No, sir, I don’t recall that I said 
that. 

Q. What did you do along that line, if anything? A. I 
don’t recall that I said anything along that line, sir. 

Q. She was a little bit upset, was she not? A. No, in¬ 
deed; I came into the courtroom and she was fast asleep. 

Q. And who wakened her? A. I did. 

Q. Did you shake her to wake her up? A. Yes, sir. 

Q. What did you say when you woke her up? A. 

1475 I asked her if she was Moody Wilson and she said 
yes, and I asked her if she knew what she was there 

for and she said she had a subpoena about Charles Nelson, 
and I asked her a few questions which indicated she was 
willing to talk, and we went into the Grand Jury room. 

Q. Did you hear her testify day before yesterday? A. 
Yes, sir. 

Q. And what she said before she went into the Grand Jury 
room? A. Yes. 

Q. And that you said if she talked it would not be used 
against her? A. I don’t recall having told her that. 

Q. Is it possible you did tell her that? A. It may be. 

Q. That what she said would not be used against her. 
Did you talk to Donald Post before he was in the Grand Jury 
room? A. For a few minutes, yes. 

A. For a few minutes, yes. 

Q. Did you tell Donald Post he had nothing to worry 
about as long as he testified to matters prior to his going 
to California in 1947? A. I don’t recall that. 

Q. Do you recall his testimony? A. Yes. 

1476 Q. Do you recall he testified that he was told by 
you, or Mr. Wadden, that he could talk very freely 

about anything that occurred more than three years ago? 
A. Yes, I recall that testimony. 

Q. And that he had nothing to worry about; was that 
true, when he testified ? A. Was what true ? 

Q. 1 That he need not worry about anything that happened 
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over three years ago, that it would not incriminate him? 
A. I don’t recall that, sir. 

Q. Reading from page 275 of the official transcript, ques¬ 
tion by me; no, page 276: 

“Did they discuss with you the fact that you were 
entitled under the law to claim immunity from testi¬ 
fying on the ground that your testimony might tend to 
incriminate you ? 

“No, sir, I was informed of my constitutional rights 
in the Grand Jury. 

44 Who informed you ? 

44 Somebody in the Grand Jury room did. 

4 4 What did they say to you ? 

4 4 Before the Grand Jury, they told me what my con¬ 
stitutional rights were in the matter. 

4 4 What did they say ? 

4 4 As I remember, I was told that anything that 
1477 happened more than three years ago, anything 
I said about anything that happened more than 

three years ago would not incriminate me.” 

Do you remember those questions and answers? 

A. Yes, but that still does not say that either Mr. Wadaen 
or myself made that statement. 

Q. Were you in the Grand Jury room when Post was 
questioned? A. Yes. 

Q. Did you hear anyone else in the Grand Jury say that 
to him ? A. It may have been one of the grand jurors. 

Q. Well, was it or wasn’t it? A. I don’t recall exactly. 

Q. And if it happened would you remember it? A. I 
guess so. 

Q. Then your recollection is that it did not happen? A. 
Mv recollection is that neither Mr. Wadden nor I said it. 

Q. But that somebody in the Grand Jury said it? A. 
They may have, sir. 

Q. And do you remember Post testifying, page 279 of 
the official transcript, questioned by me: 
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44 Now, sir, when they advised you of your con- 

1478 stitutional rights, vou sav that they told you 
that as long as you discussed things that occurred 

more than three years prior to your appearance before 
the Grand Jury, nothing could happen to you, is that 
correct ?” 

And the answer: 

“Any statement—I was told that any statement I 
made pertaining to things that happened more than 
three years ago would not incriminate me. 

“Could not incriminate you! 

“ Right.’ : ' 

Did you hear that testimony? 

A. Yes. 

Q. Now, did you or Mr. Wadden suggest that to him, 
what he is talking about there? A. I don’t believe so, sir. 

Q. And if you or Mr. Wadden did not suggest it, you say 
somebody on the Grand Jury might have? A. Yes. 

Q. Were there any lawyers on the Grand Jury? A. I 
don’t know that, sir. 

Q. And you, and Mr. Fihelly and Mr. Wadden were in 
the Grand Jury room to advise them on the law? A. I 
don’t know whether we were there when Mr. Post— 

Q. (Interposing) First, weren’t you there to advise them 
on the law? A. Yes. 

1479 1 Q. And do you remember any witness saying any¬ 

thing about the statute of limitations? A. Yes, I 
think that did happen. 

Q. Do you recall now that some of the grand jurors spoke 
to Post about the statute of limitations ? A. That may have 
occurred, but I can’t be certain. 

Q. Now, did you ever offer any inducement to anybody 
other than to Moody Wilson to talk? A. I didn’t offer any 
inducement to Moody Wilson. 
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Q. You said if she talked it wouldn’t be used against her. 
That would be an inducement, wouldn’t it? A. In that 
sense of the word. 

Q. Didn’t you tell some of the Government witnesses, 
for instance, Mrs. Ridgely, who had the four children— 
A. (Interposing) Five Children. 

Q. Five children; you recall that very definitely, don’t 
you? A. Yes, sir. 

Q. Now, did you tell Mrs. Ridgely if she testified and 
talked about running adding machines, and put the finger 
on her girl friends who worked with her for years, she 
would not be indicted? A. That was not discussed. 

Q. Did you discuss the fact that she had five chil- 
1480 dren? A. Yes, sir. 

Q. Did you discuss the fact, that is, the statement, 
that she couldn’t afford to go to prison? A. She said some¬ 
thing about that in the Grand Jury. 

Q. That she couldn’t afford to go to prison? A. She so 
testified before the Grand Jury. 

Q. Who told her she wouldn’t go to prison if she told 
about running the adding machines? A. Nobody to my 
knowledge. 

Q. Where, to your knowledge, did she learn that? 

The Court: That would be in the realm of speculation, 
if you were not in the Grand Jury or it did not occur in your 
presence. 

Q. (By Mr. O’Connell) You haven’t any idea where the 
lady got that information? A. No, sir. 

Q. But she did say she was testifying because, having five 
children, she couldn’t afford to go to prison? A. Mr. O’Con¬ 
nell, the matter about five children arose when she was asked 
if she could associate some certain things with events in 
her life, and it was in connection with the birth of one of 
her children, and we were aware of the fact that she had 
children. 

Q. Did you also know that some of the people she 
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1451 was testifying about had many children? 

The Court: You don’t need to answer that. 

Q. (By Mr. O’Connell) Were you in the Grand Jury room 
when Mrs. Blight Lee was questioned? A. Yes, sir. 

Q. Do you remember that Mrs. Blight Lee was told that 
she was going to be sent to prison? A. I don’t recall that, 
sir. 

Q. Do you recall that she was told that the Board of Pub¬ 
lic Welfare would take her four children, that she and her 
husband were both going to prison? A. No, sir, I don’t 
recall that. 

Q. Do you recall somebody asking her, “What is going 
to become of your four children when you go to prison?” 
Do vou remember that? A. I do remember some of the 
grand jurors saying something to that effect, “What will 
happen if you and your husband are involved in this con¬ 
spiracy?” 

Q. And about the children? A. I don’t remember about 
that, “But think about your children and see if you feel able 
to testify,” something like that. 

Q. So that her children were discussed and the question 
of her possible separation from her children? A. I 

1452 recall something about one of the Grand Jurors say¬ 
ing that. 

Q. Which grand juror? 

The Court: No. 

Q. (By Mr. O’Connell) Do you recall Mrs. Lee was taken 
in the ladies room by two members of the Grand Jury before 
she left the Grand Jury room? A. Yes, sir. 

Q. Do you remember that she came out of the ladies room 
and sat down in a chair, and she begged to be permitted to 
leave? A. I recall her asking to leave, yes. 

Q. And you remember Mr. Fihelly said to her, “Why you 
can’t stand up and try to walk around this table. You can’t 
even stand up.” Do you remember that? A. I remember 
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Mr. Fihelly asking her to compose herself and that they 
would permit her to leave. 

Q. And do you remember she struggled to the door, and 
Mr. Fihelly said, “Don’t let her go out of here looking like 
that,” when two members of the Grand Jury were trying to 
help her. A. No. 

Q. And Mr. Fihelly said, “There are two Marshals out 
there and they can help her. We don’t want her to be 
14S3 helped out of this room, it looks bad. ’ ’ 

Do you remember that? A. There was some such 
statement made, yes, sir. 

Mr. 0 ’Connell: That is all. 

The Court: Any questions ? 

Mr. Ford: Just a couple. 

The Court: We will take the recess at this time. 

Mr. Ford: Your Honor, in the recess may we talk to the 
witness? We may be able to save some time. 

The Court: I will discuss it with you. 

Ladies and gentlemen of the jury, the same admonition 
still prevails about not talking about the ease, or receiving 
any information about it until it is submitted to you. 

With that admonition you may leave now, and all in the 
courtroom will remain. 

(Thereupon, the jury retired from the courtroom.) 

The Court: Mr. Wadden, you haven’t yet concluded your 
testimony, and do not discuss it with anybody until you are 
through. Mr. Ford has indicated he wants to talk to you 
about it. 

Mr. O’Connell: I think you inadvertently said Mr. Wad¬ 
den when it is Mr. Hantman. 

The Court: Yes, show the correction. 

Mr. Williams: Your Honor, before the jury is brought in, 
I have been considering this point that was raised 
1484 before the recess. I want very respectfully to renew 
my motion on behalf of the defendants Bertha and 
William McWilliams. We have constantly taken the posi- 
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tion that we want to avail ourselves of the Fifth Amend¬ 
ment, as Your Honor knows, and if that evidence had been 
brought out bv the Government— 

The Court: But it wasn’t brought out by the Government. 

Mr. Williams: I know that. 

The Court: It was brought out by the defense and no 
objection was made. 

Mr. Williams: I didn't have a chance. I got to the bench 
just as fast as 1 could to make my motion, and I think the 
defendants would have the same rights if they were being 
tried separately, and I want to renew the motion because I 
think it is devastatingly prejudicial. 

The Court: We had a bench conference. I told you I 
would instruct the jury and strike the testimony, but as to 
the motion to declare a mistrial, I overrule it. 

Mr. Ford: And mav the record show if the witness Fi- 
helly had not testified about this I would not have conducted 
anv cross-examination. 

The Court: I think the question was not raised by you. 

Mr. Ford: I would not have conducted the cross-examina¬ 
tion if the witness had not testified. 

The Court: I told you about your objections. 

Mr. Wood: Your Honor, do I understand an ob- 
14S5 jection on behalf of one counsel, it is an objection on 
behalf of all ? 

The Court: Yes, any counsel may use it for his 
client, that is to avoid repetition. 

Mr. Williams: As I understood Your Honor at the bench, 
you said that had been expunged from the record with re¬ 
gard to Bertha and William McWilliams. I ask Your Honor 
not to allude to it to the jury, because I think it would be 
putting salt on the wound at this stage. 

The Court: I understand. 

Mr. Reilly: I also understand that ruling applies to 
motions. 


689 


The Court: If there is an adverse ruling it will be noted 
on behalf of each defendant. 

All right, bring in the jury. 

(Thereupon, the jury was returned into the courtroom 
and the following occurred:) 

The Court: Mr. O’Connell, had you finished? 

Mr. O’Connell: Yes, sir. 

The Court: Mr. Ford? 

Mr. Ford: Your Honor, I agree, and the Government has 
agreed with me, too, and we stipulate that the record would 
show that on September 19, September 20, and September 
26 the defendant Lowry appeared and testified before the 
Grand Jury in this case. In addition we will stipulate that 
there is an absence of the record on the 19th regarding who 
was present, and in the absence of that we are agree- 

1486 ing to stipulate that on the 19th at least one of the 
three Assistants were present. We do not even at¬ 
tempt to say who the one was; as to the 20th—September 
26th, while Lowry was testifying, that at some time during 
his testimony Mr. Fihelly, Mr. Wadden and Mr. Hantman 
were present, without attempting to say at which particular 
times during that testimony they were present, but then it 
would be a fair statement to make that they were at some 

time, each of them, during that day present. 

• ****•••## 

THOMAS ANTHONY WADDEN, JR. 
was called as a witness on behalf of the defendants and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

1487 Direct Examination 

Q. (By Mr. O’Connell) Will you state your full 
name? A. Thomas Anthony Wadden, Jr. 

The Court: The same ruling applies here, the calling of 
an Assistant District Attorney will not bar his arguing the 
case. 

Q. (By Mr. O’Connell) You are an Assistant United 
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States Attorney for the District of Columbia? A. Yes, sir. 

Q. How long have you been in the office? A. Approxi¬ 
mately two vears and seven months, sir. 

Q. Now, did you question some of the witnesses who have 
appeared here for the United States Government? A. I 
did, sir. 

Q. And do you recall which of the witnesses who have 

appeared in the courtroom particularly were interviewed 

bv vou before they testified before the Grand Jurv? A. I 
• * * * 

know— 

Q. (Interposing) Maybe I can help you. We will let that 
pend for awhile. 

Did you talk to Mrs. Ridgely before she testified? A. I 
dont think so, Mr. O'Connell. 

Might I explain my answer? 

14SS The Court: Yes. 

The Witness: We had approximately 125 wit¬ 
nesses, and talked to other people who were not witnesses, 
in the Grand Jury proceeding. That proceeding started, I 
believe, almost five months ago, and I can’t honestly remem¬ 
ber who I talked to at that time and who I didn’t. 

Q. (By Mr. O’Connell) Now, if the witness’name is sug¬ 
gested to you, is it possible you might remember talking to 
them? A. Some particular witness that would stand out 
in my mind, sir. 

Q. Now, how about Lowry, Richardson? A. I believe, 
Mr. O’Connell, Mr. Hantman has talked to him, but I am 
not sure of that, sir. 

Q. Are you sure you did not talk to him before he 'went 
into the Grand Jury? A. No, sir, I am not. 

Q. Do you recall whether you did or not? A. Mr. O’Con¬ 
nell, T have answered that question to the best of my ability. 

Q. You have no recollection of talking to Richardson at 
all? A. I think I—I think I talked to him either before he 
v." nt in the Grand Jury room or sometime soon after he 
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went in the Grand Jury room, but I definitely talked to him 
in the early stages of the investigation. 

14S9 Q. Did you talk to him in the later stages before he 
appeared here in court? A. Not to the best of my 
knowledge, no, sir. 

Q. Did you talk to Rennie Wilson, the gentleman who had 
the liquor store out there, did you talk to him? A. I may 
have been in the room, Mr. O’Connell, at some time when 
he was questioned, I am not sure. I haven’t talked to him 
in the late proceeding, and I don’t know whether I actually 
examined him in the early part of the investigation. 

Q. No recollection of that? A. I said I had been in the 
room when he was questioned; I don’t know whether I 
questioned him or Mr. Hantman did. 

Q. But as some time you were in the room? A. Some¬ 
time in the past five months. 

Q. You have a definite picture in your mind that you did? 
A. I have seen him at other times, other than the Grand 
Jury room. 

Q. Do you recall that in the Grand Jury, along with Ren¬ 
nie Wilson, was either Mr. Fihelly or Mr. Hantman? A. I 
think that is correct, it would be one or the other of them. 

Q. Now, did you promise any of these witnesses that what 
they said would not be used against them? A. I 
1490 made no such statement as that to any of the wit¬ 
nesses. 

Q. Did you imply that they would be better off if they 
talked ? A. I asked them to tell the truth, sir. 

Q. The question is—of course, you didn’t tell them to lie. 
A. That is quite correct. 

Q. The question is, did you suggest or imply that they 
would be better off if they talked? A. Mr. O’Connell, a 
number of them, after they heard the evidence which the 
Government had, stated themselves they would be better 
off if they testified. 

Q. Now, the question is, did you suggest to any of the 
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witnesses they would be better off if they talked? A. I don’t 
think so, sir. 

Q. Did you suggest to Mr. Donald Post from California 
that nothing beyond three years ago could be used against 
him? A. I did not. 

Q. Did you hear Mr. Hantman suggest that to him? A. 
Mr. O’Connell, at the time— 

Q. (Interposing) The question is, did you hear Mr. Hant¬ 
man say that? 

The Court: Mr. O’Connell, we have the benefit of the tes¬ 
timony on that. 

1491 Mr. 0 'Connell: I want to compare— 

The Court: It is a matter of record as to what Mr. 
Hantman said. 

The Witness: Could I explain? 

The Court: Oh, no, no, there is no difference; you are 
asking the witness on the stand if he heard the other wit¬ 
ness, Mr. Hantman— 

Mr,. 0 ’Connell: I won’t press that. 

Q. (By Mr. O’Connell) Did you hear several witnesses 
say that they were in a room when they were instructed not 
to mention the names of any Government witnesses unless 
they felt like it? Were you in this courtroom and did you 
hear that? A. That was not the testimony, Mr. O’Connell. 

Q. Did you hear anything along that line? What is your 
recollection of it? A. The best I remember, the first lady 
who testified, Mrs. Ridgely, made a statement such as that, 
the substance of that, but as far as I know no other witness 
said that. 

Q. You heard Mrs. Ridgely say that she was in a room 

with all the other women, Government witnesses, did she 

sav that? A. She said she was in a room with about six or 
* 

seven women, Mr. O’Connell. 

Q. Government witnesses? A. That wasn’t all 

1492 G overnment witnesses. 
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Q. She was in a room with six or seven ladies, 
Government witnesses. A. Absolutely. 

Q. And they were instructed by one of the Assistant 
United States Attorneys in charge of this case not to men¬ 
tion the names of the Government witnesses if they didn’t 
feel like it. 

Did vou hear her say that? A. I heard her state some- 
thing similar to that, yes, sir. 

Q. Do you know which Assistant District Attorney it 
was? A. I do not, sir. I was only present for a few minutes 
in the room when they were all together. 

Q. Who else was there, what other Assistant? A. As far 
as I can remember, sir, Mr. Hantman was more or less con¬ 
ducting the interrogation of the women, and I think at the 
same time Mr. Fihelly was in the room, and I also was in 
the room at some times. 

Q. And that was shortly before this trial started, wasn’t 
it? A. I would say approximately ten days, in that vicinity. 

Q. And that is when Mr. Hantman was giving the wit¬ 
nesses instructions as to how to conduct themselves in the 
courtroom, is that right? A. As far as I know, Mr. 
1493 Hantman gave them no instructions except to tell the 
truth at all times. 

Q. Now, you heard Mrs. Ridgely say Mr. Hantman said 
“Don’t use the names of the Government witnesses unless 
you feel like it.” 

Did you hear that? A. Yes. 

Q. Did that happen or not? A. Not when I was in the 
room, Mr. O’Connell. 

Q. And, of course, you did not give that instruction ? A. 
I did not, sir. 

Q. Now, did it strike you that that instruction was fol¬ 
lowed by witnesses who have testified? A. Mr. O’Connell, 
the record speaks for itself, and this second woman witness 
who testified named every woman she could remember she 
had worked with. 
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Q. That was after there was a recess and after this other 
woman testified they were instructed, wasn’t it? A. As far 
as I know the first witness had already testified as you stated 
generally. 

Q. And the Court took a recess, and the other witness 
came and said no such thing happened, is that right? A. 
Yes, to the best of my memory. 

Q. And you were present in the courtroom when 

1494 Ridgely said that, weren’t you? A. Yes, sir, I was. 

Q. And there was no claim of surprise of you or 
any of you three, was there? A. There wasn’t for me, Mr. 
O'Connell, because it was so apparent that the witnesses 
were going to testify that it was immaterial. 

Q. It was so immaterial that they not name, or exclude 
the names of those who were helping the Government? A. 
My answer is that the witnesses named would have come 
before this jury and testified, so there was no reason to 
name them. They appeared as witnesses for the Govern¬ 
ment. 

Q. And they were all willing witnesses ? 

The Court: Don’t characterize the testimony. They were 
here. The jury saw them. 

Mr. O’Connell: I mean at that time, Your Honor, not 
when they came in the courtroom, but when they first ap¬ 
peared. 

The Witness: The day of the conference you were ad¬ 
dressing your questions to they were all willing witnesses. 

Q. (By Mr. O’Connell) Were any of them when they first 
came in reluctant or hesitant? A. I think it ’would be an 
honest statement that the majority of them were hesitant. 

Q. And you can’t tell the Court and jury what changed 
them from reluctant or hesitant witnesses into will- 

1495 ing witnesses? A. I can’t speculate on the state of 
another person’s mind, Mr. O’Connell. 

Mr. 0 ’Connell: Thank you, that is all. 

Cross-Examination 
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Q. (By Mr. Ford) Mr. Wadden, isn’t it a fact that when 
the defendant Lowry came to the Grand Jury, in answer to 
an order issued through the Chief Marshal, that you met 
him right outside the Grand Jury room and, in substance, 
and this now may not be the exact words, but in substance 
you said to him, ‘ 6 Jim”, or some word that you recognize, 
because you knew him, did you not? A. Yes. 

Q. Didn’t you say, in substance, to him “Jim” or “Mr. 
Lowry”, whichever words you used, you can’t stand on your 
rights and refuse to testify because you are a Deputy United 
States Marshal?” A. I made no statement like that to 
him, Mr. Ford, no, sir. I did talk to him before he went in 
the Grand Jury room. 

Q. In substance, didn’t you discuss with him that he did 
not have the right under the Fifth Amendment because of 
his status as a Deputy United States Marshal, or as a police¬ 
men, anything of that kind, at all? A. Not before we 
1496 went in the Grand Jury room, Mr. Ford, no, sir. 

Q. Well, let’s say did you tell him at any time, 
maybe you stated it right after you got inside the door, I 
don’t want to be technical about it, but did you say any¬ 
thing like that, where you advised him, Lowry, that he did 
not have the right to refuse to testify because of his status 
as a Deputy United States Marshal, or a policeman, dis¬ 
tinguishing it from a civilian. A. No, Mr. Ford, I did not 
have any conversation like that with Mr. Lowry. I did have 
a conversation with him twice, sir. 

Q. I am talking now about the right of privilege; are you 
sure? A. Absolutelv not, Mr. Ford. 

Q. At no time? A. No. 

• ••••••••• 

Cross-Examination 

Q. (By Mr. Allder) The defendant Kirbv appeared be¬ 
fore the Grand Jury and testified, did he not? A. Yes. 

Q. And answered all questions that were put to him? 
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A. He gave answers to questions that were put to 

1497 him, yes, sir. 

Q. Every question put to him? A. Yes, sir. 

Mr. 0 ’Connell: The first six defendants rest. 

The Court: You are announcing that Charles E. Nelson, 
Virginia Madge Nelson, Robert L. Nowland, Mary C. Now- 
land, Blight H. Lee and Elizabeth Brady now rest? 

Mr. O’Connell: Yes. 

The Court: The next group? 

Mr. Ford: The next is my group. At this time, on behalf 
of the defendant James A. Lowry, I rest. 

The Court: And the defendant Kirby? 

Mr. Allder: May I approach the bench? 

The Court: Yes, sir. 

(Thereupon, counsel approached the Court’s bench 
and the following occurred:) 

Mr. Allder: Your Honor, the only thing I have been con¬ 
sidering, and I felt and had the assurance I would not be 
called until this afternoon, is the question of putting 

1498 in character testimony on behalf of the defendant 
Kirby. Can you give me until 2:00 o’clock? 

The Court: We will go through with the others, and if we 
have a few minutes remaining before 12:30, if they have no 
further testimony we will take up prayers. 

(Thereupon, counsel returned to the trial table and the 
the following occurred:) 

The Court: The next in order are Bertha N. McWdlliams 
and William K. McWilliams. 

Mr. Williams: On behalf of those defendants, we rest. 

The Court: The next is James L. Humphrey. 

Mr. Reilly: On behalf of the defendant James L. Pum- 
phrey, w*e rest. 

The Court: And the next defendants are Mary T. Hut¬ 
chinson, Effie Lou Trent, Shirley McCoy and Ruby Geary. 
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Mr. Wood: On their behalf we rest. 

The Court: And I take it all the defendants except Kirby 
have rested and that will go over until 2:00 o’clock. 

1499 The Court: May I ask counsel which one of you 
has the outline of the charge? 

Mr. Wiliams: I have. For the purpose of the record at 
this time we would like to renew the motions heretofore 
made on behalf of Bertha and William McWilliams. 

The Court: They will be received and overruled and ex¬ 
ception noted. That will apply to all motions of all counsel 
previously taken, and if they are adverse rulings, they will 
be noted for all defendants. 

I will be interested in requests for instructions. 

Mr. Ford: Other than what we all know about the usual 
ones of presumption, and so forth, I am going to ask Your 
Honor to instruct the jury that if they find from the evi¬ 
dence in this case that there were two separate con- 

1500 spiracies, let me say two or more, that they should 
bring in a verdict of not guilty as to the defendants. 

The Court: Now, is there evidence before the Court on 
that issue ? 

Mr. Ford: I believe there is enough evidence in the rec¬ 
ord, or in the absence of evidence, that they can take it 
either way. 

The Court: Can you point to an instance where there is 
such evidence in the record? 

Mr. Ford: That there would be two conspiracies? 

The Court: Yes, concerning conspiracies and that they 
were not united in point of time. 

Mr. Ford: Let me take for example, Pumphrey, as to say, 
Bullock, or Pumphrey as to Kirby, or Pumphrey as to 
Lowry, and/or either of them; then I can take Bullock, 
and speaking now of the evidence as against—well, before 
I leave there, any of those defendants I have named, with 
witnesses who testified here, and who were defendants, take 
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any of them, I mean that is an indication of what I have in 
my mind, it would take considerable time, because what I 
am trying to show particularly, let’s take any one of the 
defendants or two witnesses, that they conspired with some- 
body unknown, that would be a situation where they were 
conspiring with somebody unknown, that the jury, it they 
can find anywhere from the evidence, no matter how strong 
or weak it may be, if they can come to the conclusion 

1501 factually in their mind that there were two separate 
conspiracies, or more, then they will have to find 

them not guilty. 

The Court: I will hear from the Government. 

Mr. Ford: I have just a few more if you care to hear me 
at this time; secondly, if the jury find as a fact that the 
conspiracy took place in the State of Maryland, as a fact, 
and not in the District of Columbia, they must find the 
defendants not guilty. 

The Court: I am going to charge them on the question of 
jurisdiction, that there must be the formation all through 
the years we are concerned with, 1942 until October 1951, 
or the doing of overt acts in the District. 

Is there any question on that? 

Mr. Fihelly: No, Your Honor, it would have to be that. 

Mr. Williams: On the point Mr. Ford raised, because I 
think it is appropriate, page 7 of Your Honor’s proposed 
charge, I don’t know whether Mr. Ford has had a chance 
to read it, Your Honor will see that charge was drafted in 
a manner which says substantially this, and I think it is 
very gross error; it states if the jury finds that a conspiracy 
was hatched in the District of Columbia, even though no 
overt act was placed in the District of Columbia, that the 
defendants would be guilty under the conspiracy statute. 

The Court: I don’t find that substantially in the 

1502 charge; I didn’t give that charge myself. 

Mr. Williams: That is on page 7. 

The Court: I see some red underscoring. 
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Mr. Fihelly: The Snags Lewis case was different. He 
was charged with conspiracy in the District. 

The Court: No, I just indicated to Mr. Ford that would 
have to be a formation many years ago of conspiracy in 
the District of Columbia, a conspiracy and those acts were 
in the District. 

Mr. Williams: That is my point. I think it is necessary 
in order to prove a conspiracy here for the Government to 
establish before the jury that in a conspiracy between over 
here and an overt act done by any of the conspirators. 

Mr. Ford: And if at that time one or more of the defend¬ 
ants were not in the conspiracy they could not be convicted. 

The Court: After they had left? 

Mr. Williams: Yes, or if they had not joined. 

The Court: That is one of the reasons Bullock was re¬ 
leased. 

Have you a statute on this? If the jury believes from 
the evidence that a conspiracy took place in the State of 
Maryland and not in the District of Columbia, they will 
find them not guilty? 

Mr. Ford: And then the other question, the gaming ques¬ 
tions, over and above that, and separate from it, that 
1503 if the jury find that, before they can find any of the 
defendants guilty they must find as a fact that that 
defendant was in the conspiracy within the statutory period 
as for gambling, and if they believe that one or more were 
in a conspiracy prior to the statute. 

The Court: October 1942 to ’48. 

Mr. Ford: If they can show that there was one there, and 
they all did it, but if from the evidence they can say this 
one was not in it during the statutory period, even though 
they were in it in the other period, they would have to 
find them not guilty. 

The Court: If you gentlemen will reduce them to writing. 

Mr. Ford: Those were some things that occurred to me. 
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The only other one I assume is one of accomplices, I 
mean who are accomplices in the law. 

The Court: Do you want to give it to me? 

Mr. Ford: I think, Your Honor, I would merely suggest 
that as far as I know all the witnesses I have heard were 
accomplices. 

The Court: That is not true. We have had a great many 
who were not accomplices. Internal Revenue Agents. 

Mr. Ford: O.K., I will exclude them. 

The Court: And there was a group who were not; if you 
will draft your instructions I will be glad to consider them. 

Mr. Ford: (Addressing counsel) I don’t agree 
1504 with the list you gave me. 

The Court: If there is argument address it to the 

Court. 

Mr. Ford: What I am trying to cover, any of those who 
aided, assisted, or abetted, those terras are used so much, 
and therefore the testimony should be received by the jury 
with very great care and caution. 

Now, by the way, I would like to ask, if I may be permitted 
to argue it— 

The Court: Oh, yes, that is why we are settling prayers. 

Mr. Ford: And in addition to accomplices, those who have 
admitted convictions, abortion. 

The Court: Affecting credibility? 

Mr. Ford: Yes, and those who were not asked about con¬ 
victions. Mr. Fihelly brought out on direct “Had you been 
arrested?” That goes to those witnesses, too. 

The Court: No, it would take a conviction to affect credi¬ 
bility. 

Mr. Ford: Your Honor, if they get on the stand and ad¬ 
mit—I don’t know if they had a conviction or not. 

The Court: There is testimony to the effect that one 
witness, Creef, had been convicted of abortion— 

Mr. O’Connell: No, it was not Creef, Fugitt. 
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Mr. Ford: I wasn’t going to ask Your Honor to pick out 
one. 

The Court: No, but the only witness whose testi- 

1505 mony has been attacked in court on moral turpitude 
was Fugitt. 

Mr. Reilly: I think Richardson was asked about gaming. 

The Court: That would be involving moral turpitude. 

Mr. Allder: And Rennie Wilson. 

The Court: Where there is a conviction on moral turpi¬ 
tude you gentlemen may argue that that affects their credi¬ 
bility as a witness. 

Mr. Ford: And that the jury may throw out all their 
testimony if they want. 

The Court: Anything else ? 

Mr. Reilly: I notice in that charge, that if any witness who 
perjured themselves, and I think the law is a little stronger 
than that, if anyone has testified falsely. 

The Court: Yes, if they do they are at liberty to dis¬ 
regard any and all of their testimony. You understand 
that is not my charge, and for the purpose of the record, 
if there is anything omitted you call it to my attention. 

Mr. Reilly: I don’t know whether any of the defendants 
have requested this charge, but I am going to ask it; the 
fact that one defendant was exonerated by Your Honor must 
not be considered by the jury in any adverse manner what¬ 
soever against any of the other defendants. That prayer 
has been given in this court to my knowledge; I think it 
was in the Curley trial. 

The Court: I will be willing to give that. 

1506 Mr. Ford: I sure join in that. 

Mr. Reilly: I have prepared, subject to Your 
Honor’s approval, and now pass these to counsel, several 
prayers that were prepared last evening, and they generally, 
I think, cover the law, and are nine in number. I now pre¬ 
sent them to the Court and ask on behalf of Pumphrev, 




702 


and Mr. Williams has looked them over and asks that they 
be given on behalf of his client. 

Mr. Williams: My only thought, Your Honor, was I don’t 
think it should be single-shotted, that they should not allude 
to a single defendant, but to all. 

Mr. Reilly: That’s right. 

The Court: I have a doubt that your first prayer is good. 
I will pass it for the moment. 

Any objection to No. 2? 

Mr. O’Connell: Only that it should cover all the defend¬ 
ants. 

Mr. Fihelly: I see no real objection to it, Your Honor. 

The Court: All right, I am going to grant No. 2. 

I will grant your No. 3. 

No. 4 will have to be denied on the ground there is some 
testimony of a witness saying that he met another out in 
Northeast and there received numbers. 

Mr. O’Connell: Will Your Honor strike the first sentence 
of that, and I think it will be all right. 

1507 The Court: Strike the first sentence? There is 
nothing left. 

Mr. O’Connell: If they find that the defendant Pumphrey 
did acts in Maryland, cannot be held against him upon the 
charge of operating a lottery in the District of Columbia— 

Mr. Reilly: I will take that amendment of Mr. O’Connell. 

Mr. Fihelly: I don’t think that is right. If he was in the 
conspiracy there, other acts could be performed by another 
person in another place. 

The Court: I am going to deny it and leave it subject to 
your objections. 

No. 5 will be denied; about that aspect of conspiracy that 
will hold the defendant, that he be a party to the agreement, 
and others in turn do overt acts and he doesn’t have to stay 
around. 

Mr. Reilly: I think I will have to join in the conspiracy 
in order to be held. 
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The Court: I will hear from the Government on that. 

Mr. Fihelly: I agree, Your Honor, there has to be an 
agreement that can be proven by direct or circumstantial 
evidence, all of the defendants to be found guilty have to 
be a part of the agreement. Anything done by anyone addi¬ 
tional in the nature of an overt act puts all the conspirators 
into it. 

The Court: The point the Court makes is in the next to 
the last line, even if he commits an overt act he is not 

1508 guilty of conspiracy. An overt act is an act carried 
out by the parties. 

Mr. O’Connell: Will Your Honor strike out the word 
“overt”? 

Mr. Fihelly: I think we would object to it generally, Your 
Honor. 

The Court: I will reserve on that. 

Mr. Reilly: I think I can find authority for that. 

The Court: Now*, considering defendants No. 6 tendered 
by the defendant Pumphrey. 

Mr. Reilly: That also is the Del Ray case, and subse¬ 
quently went to the Supreme Court of the United States, 
but not on this point. 

The Court: Any objection to it? 

Mr. Fihelly: I have no real objection to it. 

The Court: The prayer will be granted. 

Mr. Ford: I was wondering when Your Honor charged 
them on the doctrine of accomplices whether you were going 
to say anything about insofar as they must be corroborated. 

The Court: The rule of law, of course, is that you may 
convict on the uncorroborated word of an accomplice, but 
the jury should be cautioned not to do so— 

Mr. Ford: I was wondering if Your Honor was going into 
any question of corroboration in the charge. I don’t think 
one accomplice can corroborate another accomplice. 

1509 The Court: You can argue that, but the rule of 
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law is that the jury may, if it chooses, convict on the 
testimony of an accomplice. 

Mr. O'Connell: There is a case along the line Mr. Ford 
suggests. 

The Court: That is the Eagan case, which has been the 
Bible in the District for many years. 

Prayer No. 7, is there any objection? 

Mr. Fihelly: No objection. 

The Court: I will grant No. 7. 

Mr. Fihelly: That is the Eagan case, as Your Honor said. 

The Court: Any objection to No. 8? 

Mr. Fihelly: No objection. 

The Court: Granted. 

How about No. 9? 

Mr. Fihelly: No objection on the part of the Government. 

The Court: 9 is granted. That leaves one I reserved, 
and Pumphrey’s 5, and considering No. 1, what have you 
to say to that on behalf of the Government? 

Mr. Fihelly: Which one do you want first? 

The Court: No. 1. The part the Court draws your atten¬ 
tion to is the first line. 

Mr. Fihelly: We say to that you can prove a conspiracy, 
or any part, by circumstantial as well as direct evidence. 

The Court: You have said here, and ask the Court 
1510 to charge as a matter of law that there is no evidence 
that the defendant Pumphrey has obtained any re¬ 
ward from the alleged lotterv. 

Mr. Reilly: I think that is correct. 

The Court: That no pick-up numbers were turned in. 

Mr. Reilly: No evidence that he ever received any money. 

Mr. Fihelly. We object to it on the ground stated, that 
there is evidence to go to the jury, at least circumstantial 
evidence. 

The Court: I am going to rule it is not applicable in the 
case. 
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Mr. Ford: May I submit a prayer similar to it, which 
would read as follows : 

You are instructed that if you find that there is no evi¬ 
dence that the defendant Pumphrey obtained any financial 
reward from the alleged lottery or conspiracy, that you 
may take that into consideration. 

The Court: The Court expects to cover that in the general 
charge. 

Mr. Ford: But he is limiting it in this prayer, Your 
Honor, that it is not only a failure of proof; we don’t say 
if there is a failure of proof you may acquit, but this is 
directed for the purpose— 

The Court: Academically speaking, suppose one 
1511 was so in love with gaming he received no financial 
reward ? 

Mr. Ford: It is a fact to be considered in arriving at a 
verdict. 

The Court: I am going to deny that prayer, objection 
noted. That means that the Court has only for considera¬ 
tion defendants’ No. 5. 

Let me recapitulate; Pumphrey Prayer No. 2 granted; 
No. 3 granted; No. 4 denied, objection noted; Pumphrey 
No. 6 granted; No. 7 granted; No. 8 granted; No. 9 granted. 

No. 1 Pumphrey is denied and objection is noted. 

Are there any other prayers? 

Mr. Reilly: 5? 

The Court: That is reserved. 

Mr. Fihelly: We have no prayers. 

Mr. O’Connell: I have some. 

Mr. Fihelly: May I say this in connection with what Mr. 
Ford said, before I forget it; in answer to several of the 
suggestions of Mr. Ford I understood Your Honor to say 
that if the jurors found in this case, unless they found that 
the conspiracy was formed in the District of Columbia, and 
one or more overt acts were committed in the District of 
Columbia, they would have to acquit. 
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The indictment, as I understand it, Your Honor, charges 
this, that the conspiracy was actually formed outside the 
District, and in one or more Districts unknown to the 

1512 Grand Jury. 

Of course, each overt act is renewal of the con¬ 
spiracy. 

Mr. Ford: But I submit that the doctrine is the same, 
it must be in the District; I don’t care where it starts but 
it must be in the District before there can be a conviction. 

The Court: There is an example of where a car was stolen 
in a western State and sent to another State and the parts 
changed about, and then sent to another State and sold. 

Mr. Ford: This agreement is over in Maryland, and some¬ 
body was seen at night and after a certain time, isn’t that 
the similar incident, but the doing of that overt act in and 
of itself is not a conspiracy, that the conspiracy would still 
be in Maryland; and the incident of the automobile case, 
they have that in all these States, there was a conspiracy, 
and so if the jury says “I don’t find any evidence that there 
was a conspiracy in the District, but I do find that there 
was one in Maryland.” 

The Court: And could not project itself into the District? 

Mr. Ford: Yes, sir, you would still have to have a con¬ 
spiracy in the District. 

Mr. Fihelly: The law is as we stated, and as His Honor 
stated, and as was stated on the motions, each overt act as 
shown in the District of Columbia is renewal of the old 
conspiracy. 

1513 The Court: Gentlemen, you may take exceptions 
1 then at the close of the general charge. 

Mr. Williams: I am sorry, but I am very much confused 
as to what Your Honor is going to charge. 

The Court: The sensible thing to do is to put it down 
in black and white, and you have until 2:00 o ’clock. I think 
all of these prayers should be in writing. Mr. Reilly has 
done it, and it is difficult for the Court even writing short- 
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hand to keep them in mind, although I do not mind being 
an amanuensis for the court. 

Mr. Williams: I was going to address myself to this type¬ 
written sheet. 

The Court: That was for the purpose of calling it to 
my attention. 

Mr. Williams: That is what I want to do. I am in agree¬ 
ment with most of it, but there is one thing about which 
I am in great doubt. 

The Court: Page number ? 

Mr. Williams: Page 7. 

The Court: That is the matter you arose on before. 

Mr. Williams: Yes, this is Judge McGuire in the Lewis 
case; it would not deprive this Court of jurisdiction even 
if you should find that all of the overt acts with respect to 
which I shall have something more to say in a moment, even 
if you should find that all of the overt acts were 
1514 performed in the State of Maryland. 

The Court: Do you have in mind the facts in the 
Lewis case? 

Mr. Williams: Yes, I know what the facts are, but I think 
it is erroneous law. 

The Court: In the first place, I don’t know the Govern¬ 
ment ’s position on it, but evev say all the overt acts occurred 
in Maryland except— 

Mr. Fihelly: In the last case it didn’t make any differ¬ 
ence because it was in the District. 

The Court: That is why I am calling it to Mr. Williams’ 
attention. 

Do you contend all the overt acts of this conspiracy oc¬ 
curred in Maryland? 

Mr. Fihelly: Of course not. 

Mr. Williams: But my point is— 

The Court: Suppose you give it to me as you would like 
to have it. 

Mr. Williams: That you are instructed as a matter of 
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law that before you can find any defendant guilty of con¬ 
spiracy under the second count, the Government must estab¬ 
lish beyond a reasonable doubt that an agreement was en¬ 
tered into by the defendants, or some of them, within the 
District of Columbia, and that one or more of the defendants 
did an overt act in furtherance of that conspiracy 

1515 thereafter within the District of Columbia. 

The Court: I will hear from the Government. 
Doesn't that mean you think the nature of the agreement 
was a continuing offense? 

Mr. Fihelly: That is our point. 

Mr. Williams: My point is that there must be an agree¬ 
ment, and the car case here, it is not a typical Federal 
conspiracy case. 

The Court: In the form you have given it I am going to 
deny it. You will prepare it in writing and present it at 
2:00 o'clock; it is now the recess hour, and if we haven’t 
settled it by 2:00 o ’clock we will go into it further. 

Will all counsel reduce it to writing? 

Mr. Wood: I have no prayers, but two observations I 
would like to make. 

The Court: I will hear you. 

Mr. Wood: From the mimeographed instructions given 
by Judge McGuire I notice at one point he called the atten¬ 
tion of the jury to the fact that he was going to give them 
the law on the case, and he went further and said, “Now, 
if I am in error in giving you this law that can be corrected 
by a higher tribunal.” 

The Court -. I won’t say that. 

Mr. Wood: We didn’t know how closely Your Honor 
would follow it. I would like to ask Your Honor now— 

The Court: Let me have that standard instruction 

1516 Judge McGuire gave. 

Mr. Wood: I would like to ask as to whether or 
not Your Honor intends to comment on the evidence. 

The Court: No, I will not. The only thing I would like 
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to have you state for me, in view of the fact that some of 
the defendants have decided not to take the stand, do you 
want me to mention it f Some counsel differ on that. 

Mr. 0 ’Connell: I want you to mention it. 

The Court: I know how counsel feel about it. Some feel 
it emphasizes it and draws attention of it to the jury, and 
others think if you don’t the jury will sit back and wonder 
why they didn’t. 

You ask specifically that it be given ? 

Mr. 0’Connell: Yes, sir. 

The Court: Then I will tell them that the defendant 
doesn’t have to take the stand. 

Mr. Ford: We have another point, that where a con¬ 
spiracy is formed in New York, and they are indicted under 
the general conspiracy act such as to defraud, which applies 
all over the United States, that if an overt act occurred 
in New York, or even though it occurred in Mississippi, they 
could be indicted in New York because they violated a sec¬ 
tion of the United States statute. 

As Mr. Williams has explained to me here, they are 
peculiarly indicted for a conspiracy of violating the lottery 
*****•##*# 

1518 (The jury not in the courtroom.) 

The Court: At the close of this morning’s session 
the Court had under reservation the ruling on Prayer No. 5 
tendered by the defendant Pumphrey. The Court is going 
to grant that prayer. 

I have noted the Marino case, and the Marino case con¬ 
tinues in the same vein generally as I intend to instruct, 
that in connection with a conspiracy the gist, the essence, 
the nub of the thing is the confederation or combination of 
the minds, and no formal agreement between the parties is 
necessary in the formation of a conspiracy. They don’t have 
to sit down around a table and hold a formal meeting to 
decide what the agreement or the combination of minds 
may be on, if there be concerted action; that is, all parties 
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working together understanding^ for the accomplishment 
of a single purpose. 

That will be granted. 

I will give the general charge, as is my custom, and I 
will call you to the bench for any matters you wish to call 
to my attention at that time. 

In connection with the prayers, I will let you read them 
fully, and I will incorporate some of them in my charge. 

Is there anything further? 

1519 Mr. Williams: We have prepared this during the 
recess, Your Honor, as applicable to all the defend¬ 
ants. (It was handed up.) 

The Court: With regard to No. 10— 

Mr. Fihelly: No objection to it, Your Honor. 

The Court: It will be granted. 

What is the difference between 10 and 11? 

Mr. Williams: The difference, Your Honor, is that it 
allows the jury an alternative. They may find that the con¬ 
spiracy was entered into inside the District of Columbia, 
whereas in the previous instruction their attention was 
directed to the fact that they may find the conspiracy was 
entered into in the State of Maryland—and the evidence 
lends itself to two findings on the part of the jury. 

The Court: The onlv trouble is vou have not concluded 

mf * 

with the dates which would become pertinent. 

I will hear from the Government on this. 

Mr. Williams: I would assume the dates pertinent to the 
whole case—in other words, 194S to 1951—and you would 
cover that in your general charge. 

The Court: I intend to do that. 

Mr. Fihelly: What Your Honor has mentioned at the end 
is the only objection I have. Generally that would be the 
law. But it seems to go way back and then connects up 
with the period within the statute of limitations. 

1520 The Court: If we understand it must be within the 
period of the statute of limitations, I see no actual 
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objection. I will grant it, subject to the modification that 
it must be kept within the period of the statute of limitations. 

Does that meet the objection of the Government? 

Mr. Fihelly: In substance; yes, Your Honor. 

The Court: Now, your next one. 

Mr. Fihelly: With respect to No. 12, is it now, Your 
Honor? 

The Court: Yes. 

Mr. Fihelly: We object to No. 12; that it should state “had 
as its object only the violation of the laws of Maryland and 
Virginia, and not the District of Columbia.’’ 

The Court: You will accept that as an amendment? 

Mr. Fihelly: Yes, Your Honor. 

Mr. Ford: Your Honor, I don’t accept it as an amend¬ 
ment, not to be capricious, but for this reason: that they 
are not entitled to have it limited to that. If the Government 
wants the prayer, they can ask for it. 

The Court: And they haven’t asked for it. 

Mr. Ford: That is right. So we think that is the law. We 
don’t have to say we find this and only that; that that is 
chopping the thing up into pieces. 

Mr. Fihelly: It is misleading, if Your Honor 
1521 please. 

Mr. Ford: From your viewpoint. 

Mr. Fihelly: We do have evidence here of violations in 
two States and the District of Columbia to go on; and to 
say if they find the laws of two States violated, they can ac¬ 
quit, that is not a fair statement of the facts or of the law. 

Mr. Ford: Sure it is. 

The Court: What is your suggestion? 

Mr. Fihelly: But that the conspiracy had as its object only 
the violation of the laws of Maryland and Virginia— 

The Court: How about putting it “had as its object the 
violation of the laws of Maryland or Virginia or of the 
District of Columbia”? 

Mr. Fihelly: They must find that; but I didn’t think vou 
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would end with the words “find the defendants not guilty.’’ 

The Court: I see your point there. 

Mr. Fihelly: Yes. 

The Court: I think the suggestion is good. I will tender 
it to the defense in the form of giving it with the modifica¬ 
tion of inserting the word “only” in the third line between 
the word “object” and the word “the.” 

Mr. 0 ’Connell: We accept it. 

Mr. Ford: We accept it. 

1522 The Court: It will be granted as amended. 

Mr. Fihelly: No. 13 is the same, Your Honor. The 
last line, I submit, should have the word “only” in there. 

Mr. O’Connell: We will accept that, Your Honor. 

Mr. Ford: We will accept that. 

Mr. Williams: And put that before “object”? 

Mr. Fihelly: To violate only the laws of Virginia and 
Marvland. 

The Court: To recapitulate, defendants’ requested in¬ 
struction No. 10 is granted; No. 11 is granted; No. 12 is 
granted as amended, the amendment consisting of inserting 
the word “only” in the third line between the word “object” 
and the word ‘ 6 the. ’ ’ 

The prayer 13 is granted as amended, the amendment 
consisting of inserting the word “only” in the fifth line 
between the word “object” and the word “of,” and that 
concludes the settlement of prayers? 

Mr. O’Connell: No, it doesn’t, Your Honor. 

I have to renumber them to go along with Mr. Williams’ 
numbers. 

The Court: All right. 

Now taking prayers tendered by the defendants repre¬ 
sented bv Mr. O’Connell and designated Roman numeral 
No. I. 

Mr. O’Connell: We have renumbered them fourteen. Is 
that on your copy? 

1523 The Court:No. 
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Mr. O’Connell: I will renumber them. That is No. 
14, Your Honor. 

The Court: Is there any objection to No. 14? 

Mr. Fihelly: No real objection, Your Honor. 

The Court: No. 14 will be granted. 

Now, 15. 

Mr. Fihelly: No. 2 seems to be confusing and a bit mixed 
up, Your Honor. 

The Court: Do you object to it? 

Mr. Fihelly, Yes, sir. 

Mr. Ford: What number is that? 

Mr. Fihelly: That would be 15. 

The Court: Is there any further argument on that, gen- 
tlemen? 

Mr. Ford: No, Your Honor; I have nothing further. 

The Court: The Court is going to deny it. The Court will 
cover in substance some portions of it; and if at the close 
of the charge you will come to the bench and note your 
objection to it— objection will be noted to the denial of 15. 

How about 16? 

Mr. Fihelly: We object to that as stated. 

Mr. O’Connell: Of course, we urge on Your Honor that 
one accomplice cannot corroborate another. There 
1524 must be independent proof. 

The Court: There is substantial law to the effect 
that the jury may convict on the uncorroborated testimony 
of an accomplice, but they should be cautioned against doing 
it. I am going to deny that and note vour objection. 

Now, 17? 

Mr. Fihelly: I have no real objection to it, Your Honor. 

Mr. Ford: May we make an observation to Your Honor? 
You will notice we have been referred to as the accused 
and as the defendant, and we didn’t try to put into them 
the fundamental proposition that they would consider each 
defendant separately. We haven’t even tried it, because 
we believe Your Honor will do that in the general charge. 
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The Court: I will do that at the very end of the charge, 
when we come to the question of verdict. 

Mr. Ford: It is because of that we didn’t do it. 

The Court: Xo. 17 is granted. 

Mr. Fihelly: Xo. IS, as stated, Your Honor, we would say 
seems to have been covered in the earlier prayers just gone 
over, and I submit it is more confusing. 

The Court: When it speaks of the place of crime. 

Mr. O’Connell: But it doesn’t speak of the hypothesis. 
The essential element is the venue in the District of Colum¬ 
bia; and we say if they are convinced equally that it 

1525 was in Maryland, that there was as much proof it was 

in Marvland— 

* 

The Court: If you will accept the Court’s amendment and 
say proof of venue instead of proof of the crime. 

Mr. O’Connell: Proof of venue. If they believe consistent¬ 
ly one way or the other, they must find not guilty. 

The Court: I am going to grant that as amended, by 
striking out the words in the first line, “place of” and in 
the second line, “the crime” and insert in lieu of the four 
words the word “venue.” 

I don’t follow the English of your nineteenth request 
for instruction. 

Mr. 0 ’Connell: You mean the insert, ‘ ‘ and you must decide 
that question”? 

The Court:Xo. 

* Mr. O’Connell: As to the inducement? Would you accept 
this, that “If you find any witness was induced, that is, by 
an offer of immunity,” and so forth? 

The Court: I am going to charge them about their inter¬ 
ests in the matter, and I will cover it; but because of the 
ambiguity of the wording cf 19, I am going to deny the 
prayer. 

The trouble with your prayer which is now tendered—I 
assume it must be now 20, Roman numeral number 

1526 seven—is the use of the word “possession.” I don’t 
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know what you mean by it. Possession is a continuous 
thing. You may possess it both in the District at one point 
and in the State of Maryland at another. 

Mr. Ford: Let us assume there is evidence of possession. 
I submit that that in and of itself is violation of a law, if 
in the District of Columbia, but not of any law we are 
charged with in this indictment. There is no count in this 
indictment charging any defendant with possession. It is 
the process as distinguished from possession. 

The Court: If the lottery tickets are the means by which 
the lottery operates, I don’t follow you. 

Mr. Ford: But that is an offense in and of itself. Posses¬ 
sion is a misdemeanor. It is an offense with which we are 
not charged. 

The Court: But you can’t cut the tail off of the dog and 
say that is the dog. 

Mr. Ford: But many times in these lottery violations they 
are charged with operation and the possession count, the 
misdemeanor count. 

What I am trying to bring out is that no defendant is 
charged with the possession count. Hence, whatever value 
the possession has, it only has in relation to the operation 
of a lottery, one count, or conspiracy, either one. But in 
and of itself, it is not a violation. 

1527 The Court: The thing you are confusing is if the 
chain of testimony shows that one in a group pos¬ 
sessed in the District of Columbia lottery tickets, and thev 
were afterwards taken across a state line and a group 
handled them in that State, and then they come back into 
the District of Columbia—the trouble with your prayer is 
the use of the word “possession” itself to indicate they were 
only in possession of persons entirely in the State of Mary¬ 
land. 

Mr. Ford: In that example Your Honor gave us, you 
would be guilty of possession here. But then, when he 
brings it back, he is guilty of the second possession charge. 
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But unless that possession goes further and is part of the 
conspiracy or part of the substantive count we are charged 
with, then it has no value of itself. 

The Court: Would you say if a man had possession at 
10 o’clock in the District of a lottery ticket, and stepped 
over into Seat Pleasant, Maryland, and came back, he 
would be guilty of two possessions in the same day? 

Mr. Ford: Yes. 

The Court: It might be all right to argue that as a prayer, 
but I don’t think it would be as a defense. If he spent all 
day going back and forth, you might have twenty or thirty 
violations. 

Mr. Ford: And I can hear district attorneys argu- 
152S ing that until they are blue in the face. 

The Court: Let me hear from the Government. 

Mr. Ford: I would like to get one on the record saying 
he doesn’t do it, and I would preserve that record. 

The Court: What is the position of the Government on 
the tendered instruction? 

Mr. Fihelly: We object to it. 

The Court: I am going to deny it and will note your 
objection. 

Roman numeral number eight, or prayer 21. 

Mr. Fihelly: I have no objection to the general statement 
as such, Your Honor. 

The Court: No. 21 will be granted. That is also desig¬ 
nated Roman number eight. 

Now, prayer 22, with the Roman numeral number nine. 

Mr. Fihelly: That is about the same as 21. I have no 
objection to the general statement. 

The Court: That will be granted. 

Let me recapitulate: On those prayers tendered by the 
defendants represented by Mr. O’Connell, prayer 14 is 
granted; 15 is denied, objection noted; 16 is denied, objec¬ 
tion noted; 17 is granted; 18 is granted as amended, the 
amendment consisting of inserting the word “venue” in 
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the first line after the word “the,” and striking out the 
words “place of the crime.” 

1529 No. 19 is denied, objection noted. 

No. 20 is denied, objection noted. 

No. 21 is granted; and 22 is granted. 

Are there any further prayers? 

Mr. Williams: Your Honor, on behalf of the defendants, 
so we will understand what Your Honor’s proposed charge 
is, as I understand it, you will give all the individual instruc¬ 
tions that you have granted here, and those you have 
amended, and that you will give the instructions contained 
in the general charge which you gave defense counsel for 
review last night. 

The Court: Yes, substantially those. There have been a 
few things called to my attention which I am going to elimi¬ 
nate. But we will follow substantially that. 

In connection with the handling of the prayers, those 
counsel who have tendered prayers in behalf of their clients 
may read any portions or all of the prayers granted. I 
will not necessarily include them in mine. 

Mr. Williams: Your Honor, there are of course a number 
of instructions we want, which are contained in that general 
instruction Your Honor handed to us; and therefore we 
haven’t submitted prayers on those lines. 

The Court: I am going to follow it very substantially. 

Mr. Wadden: Your Honor, the Government has three 
prayers. (They were handed up.) 

1530 The Court: Is there objection to Government 
Prayer No. 1? 

Mr. Ford: Yes; I do, Your Honor. 

The Court: I sustain your objection. 

Is there objection to Government Prayer 2? 

Mr. Ford: Yes, Your Honor. That eliminates one thing. 
It states the taking of numbers bets, the place of it, the 
picking up and the transportation is an overt act within 
the meaning of the laws on conspiracy. That is fine. But 
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here we are not under a conspiracy to violate any laws of 
the United States. We are under a charge of conspiracy 
to violate the laws of the District of Columbia. 

So that when we get down to the last word the Govern¬ 
ment has, 4 'the meaning of the laws of conspiracy,’" I agree 
with you, except, we submit, it should be coupled up with 
the statement that in this case that conspiracy must be to 
violate the laws of the District of Columbia and nowhere 
else. 

The Court: Do you accept the amendment on behalf of 
the Government? 

Mr. Fihelly: Mr. Wadden is handling it, Your Honor. 

Mr. Wadden: There is no objection to that correction, 
Your Honor. 

The Court: In other words, it will be as tendered, and 
there shall follow after it this sentence: 

1531 4 4 In this case this conspiracy must have been 

to violate the laws of the District of Columbia.” 

Mr. Wadden: Yes, Your Honor. 

The Court: Very well. That is granted as amended. 

Now, the next one. 

Mr. Ford: In the next one, I submit there should be a 
provision—so far as it goes, it is correct—but I suggest 
most respectfully that it should read, at least in substance, 
when he gets to the words "all the co-conspirators,” there 
must be included in that all the co-conspirators who are 
in the same conspiracy. 

Mr. Williams: There is one other point I would like to 
make on that. I don’t think the mere commission of an 
overt act has any effect on the other conspirators, unless 
that act is in furtherance of the conspiracy; and I think 
that addition should be made here, that no conspirator who 
committed an overt act in furtherance of the conspiracy 
in the District of Columbia—and of course the time element. 

The Court: Let me ask you gentlemen of the Government, 
Is there any objection to the suggestion on the amendment? 
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Mr. Wadden: No objection, Your Honor. 

The Court: Then the prayer will be granted as amended. 

Government Prayer No. 1 is denied; No. 2 is granted, 
except that in the prayer there shall be added the next 
1532 sentence: 

“In this case this conspiracy must be a viola¬ 
tion of the law’s of the District of Columbia.” 

Government No. 3 is granted, as amended, the amend¬ 
ment consisting of—and I think I can probably do it easier 
by reading the entire prayer and you can insert the addi¬ 
tions : 

“You are instructed as a matter of law that if you 
find from the evidence beyond a reasonable doubt that 
any conspirator committed an overt act in furtherance 
of the conspiracy in the District of Columbia, all of 
the co-conspirators who are in the same conspiracy, 
even though they may never have been in the District 
of Columbia, are criminally liable for that act.” 

Now, gentlemen, does that settle all the prayers? 

Mr. Ford: That settles the prayers. 


OPENING ARGUMENT IN BEHALF OF THE 
UNITED STATES 

1535 Mr. Hantman: May it please the Court, Ladies and 

Gentlemen of the jury, and alternate jurors, at this 
time in the case, under the law and the procedure in this 
jurisdiction, the Government is given an opportunity to 
discuss the evidence w’hich has been presented to you in 
this case. This will be followed by arguments made by the 
various defense counsel, and then Mr. Fihellv, on behalf of 
the Government, will close. 

• ••••••••• 
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You know, there is an old saying around this court- 

1575 house, I guess it’s been here for years and years, 
that where the defendant has a defense, he argues the 

evidence, or the merits of the case, but where he doesn't 
have a defense, he throws mud. 

Now, I ■wonder if you ladies and gentlemen have noticed, 
as I have noticed, the appalling lack of cross examination on 
the merits of this case. Oh, we have been all around the ball¬ 
park. We have been in everybody’s backyard and rattled 
the skeletons in everybody’s closet, but what has the defense 
said with regard to the merits of this case! I submit to you 
ladies and gentlemen, they said exactly zero. 

Mr. Reilly: May I approach the bench? 

(At the bench:) 

The Court: Are you raising the point of the District At¬ 
torney commenting on the failure of the defendants to take 
the stand ? 

Mr. Reilly: He said they said zero, Your Honor. 

The Court: In the histrionic parts, of rattling skeletons 
in the closet and that sort of business, he is on safe ground. 
I don’t think he has come to the point of saying in his 
argument none of the defendants have taken the stand. 
Mr. Reilly: He said they have said exactly zero. 

The Court: I think it is more oratorical than factual. 
(To Mr. Hantman) You appreciate, you cannot comment on 
the defendants not taking the stand. 

1576 Mr. Hantman: Yes, Your Honor. 

Mr. Ford: As a matter of law, I am not entitled to 
say anything until he is through. My turn to say anything 
about the evidence has not arrived. By law I am prohibited. 
I would not be allowed to discuss the merits of the trial. 
Your Honor only wants from me objections. I am not 
allowed to make any comment on the evidence. 

The Court: The District Attorney was on safe ground, 
talking about mud, or the skeleton end of it, but I don’t think 
he has got to the point of making comment, as you have 
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inferred. If that is the basis for the mistrial, I will overrule. 

Mr. Reilly: I think where he said zero— 

The Court: I think that is an oratorical expression. I 
must warn you, Mr. District Attorney, not to comment on 
the fact that the defendants have not taken the stand and 
no evidence offered on their behalf. You will be in trouble. 

(Counsel having resumed their places in the courtroom:) 

Mr. Hantman: Several attorneys, defense counsel, dur¬ 
ing the course of this proceeding, asked the Court to indi¬ 
cate to you ladies and gentlemen that some of the Govern¬ 
ment witnesses were accomplices in this venture. I submit 
to you ladies and gentlemen, the mere request by defense 
counsel, of some of the Government witnesses being labeled 
as accomplices, in and of itself is an admission by counsel 
that their own clients— 

1577 Mr. Ford: I object to that. 

The Court: That doesn’t follow, Mr. District At¬ 
torney. Don’t pursue that argument, please. 

Ladies and gentlemen, just that you have it in mind, 
people may commit offenses in various ways; they may do 
it singly, they may do it with others. When they engage with 
others, those that engage in it are technically called an 
accomplice, but there is a far cry from being an accomplice 
in the broadest sense of the law, and as imputing guilt or 
innocence to these defendants. Disregard that argument 
entirely. 

• ••••••••• 

The Court: Ladies and gentlemen of the jury, we 
1739 have reached that stage in the presentation and pro¬ 
ceedings in this case when the Court will instruct 
you in the law. You should be told, and I repeat at this 
time, that the handling of a case is divided between the 
Court and the jury in that the Court passes upon questions 
of law, the jury passes upon questions of fact, and I would 
be as jealous of my prerogative if you, as jurors, should 
undertake to decide what the law is as you would in turn 
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be as jealous of your prerogative if the Court should under¬ 
take to tell you what the facts are. 

1740 It is the practice of this Court not to comment on 
the evidence, and I am not going to do so although, 

under our system of jurisprudence, as a Judge of this Court, 
I do have a right to comment on the evidence if I see fit. 
Should I do so, and I say my practice is not to, I do it only 
in the hope that by reviewing some portion of the evidence 
I may make clear my instruction as I intend to give it in 
this particular case. 

The defendants are in trial on a two-count indictment, 
the first count of which charges the violation of Section 
1501, Title 22 of the District of Columbia Code, and the 
second count charges a violation of Section 371 of Title 18 
of the United States Code. Concerning what these individ¬ 
ual statutes are, I will have something more to say in detail 
as I proceed in charging in this particular case. 

I want to say at the outset, however, that with reference 
to Section 1501, Title 22 of the District of Columbia Code, 
Congress, which is the legislative body for the District of 
Columbia, has made it a crime to engage in gambling, or 
gaming of the character that we are concerned with here in 
this case, so that irrespective of your personal views with 
regard to gambling alone, or gambling on a small scale, or 
gambling on a large scale, gambling, as I will define that 
term to you in this case we have before us, is prohibited 
by the public policy of the Congress of the United 

1741 States. 

The first count of the indictment we term the sub¬ 
stantive count. I may say at this point that this particular 
indictment is in two counts, so that somebody looking at 
the paper won’t think there are two separate indictments. 
The charge in the first count is separate. The charge in 
the second count is separate. The second count charges a 
conspiracy to commit the first count. The first count, I re¬ 
peat, charges the substantive offense, and the second count 
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charges a conspiracy to commit it. Both of these counts 
constitute two separate and distinct crimes, and you are so 
instructed, even though they may be proven by evidence 
of the same or similar character. 

I have said the indictment is in two counts. The word 
“count” literally means to state or relate the complaint or 
charge. So, therefore, in the two counts you have a pointing 
out by the Grand Jury to the individuals in this particular 
case that they are accused of committing two separate and 
distinct offenses. 

An indictment is not proof. It can never take the place 
of proof. It has no value as evidence whatsoever and you 
are so instructed. What is it? It is merely a pointing out 
in a formal way by the Grand Jury to the individuals ac¬ 
cused of the nature of the offense with which they are 
charged so they will be aware of the fact when the time 
comes to place them on trial before a jury such as your¬ 
selves. That is the purpose of an indictment. It is a 
1742 formal accusation of crime against the defendants 
and, as I say, the allegations therein are in no sense 
evidence or proof against the defendants, or any one of 
them. They merely form the charge, the specific charge, 
to guide the Court and the jury and the parties concerned. 
When you read the indictment which will go with you for 
your consideration, and I stress that is not evidence but 
merely the guide of the charge brought, and later when you 
return with your verdict will be the means on which vou 
will return such verdict. 

Now, particularly I want to give you a series of instruc¬ 
tions which apply in all criminal cases, and apply in this 
case. 

The law in the first instance presumes the defendant, or 
defendants, and if I ever use the expression 4 ‘defendant’’ 
in the singular, I refer equally to all defendants on trial 
so that no one shall be set aside or singled out; the law 
in the first instance presumes that the defendants are not 


guilty of the offenses with which they stand charged. The 
presumption of innocence means it is a presumption of law 
that the defendants did not commit the offense, or crime, 
asrainst the laws of the District of Columbia, nor did they 
commit the offense of conspiracy against the laws of the 
United States, and that this presumption should con- 
1743 tinue and prevail in the minds of the jury in such a 
way as to cause you to find the defendants not guilty 
unless from all the evidence in the case the jury are con¬ 
vinced beyond a reasonable doubt that the defendants did 
commit the offense of gaming or did commit the offense of 
conspiracy. 

The burden of proof is upon the prosecution, that is, the 
Government of the United States, to establish the guilt of 
the accused beyond a reasonable doubt. That burden con¬ 
tinues from the beginning to the end of the trial, and it 
applies to every element necessary to constitute the crime. 
A reasonable doubt means such a doubt as will leave the 
juror’s mind, after a candid and impartial investigation of 
all the evidence, so undecided that he is unable to say 
that he has an abiding conviction that the defendants’ 
guilt, or such a doubt as in the graver and more important 
transactions of life would cause a reasonable and prudent 
man to hesitate and pause. If the evidence fails to come 
up to this standard it is such as to warrant such a doubt, 
and if you have such a reasonable doubt the law says the 
defendant shall have the benefit thereof, and in such case 
the verdict of the jury should be not guilty. The words 
“reasonable doubt” must be given their usual or ordinary 
meaning. The doubt must not be trivial, or whimsical, or 
based'on groundless conjecture, but it must be one that 
arises out of the evidence, or from the lack of evidence, 
and one that appears to you to be reasonable in the 
1744 case. If you can reconcile the evidence with any 
reasonable hypothesis consistent with the innocence 
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of the defendants yon should do so, and in that case your 
verdict would be not guilty. 

Now, the fact that the law requires the Government to 
prove every essential element of the crimes charged and 
alleged, and to prove it beyond a reasonable doubt does 
not necessarily mean that the Government must prove its 
case beyond all doubt with the exactitude of a mathematical 
formula, such as two and two equals four, or that the Gov¬ 
ernment must prove its case with the perfection of a physical 
law that a falling body will continue to fall by virtue of the 
pull of gravity unless supported, but only up to the point 
where you, the jury, upon all the evidence have a firm 
and abiding conviction of the defendants’ guilt. 

Now, you are the sole judges of the credibility of the 
witnesses who have appeared before you, and you should 
accord to the individual witnesses, and the testimony given 
by them, that degree of credit and effect which in your honest 
judgment you think they ought to have, taking into consider¬ 
ation, insofar as you are able so to do, from the manner and 
appearance of the witnesses upon the stand, whether it be 
honestly and frankly given, the apparent intelligence or 
lack of intelligence of the witness, his opportunity and 
ability to observe the facts that transpired within his 
1745 presence and his capacity to remember what at prior 
times he has observed—and when I use the masculine 
I intend to include the feminine—he or she has observed, 
their ability to express accurately, and to indicate to you 
through the medium of words that which passed within their 
observation; also what, if any, interest a witness has in the 
outcome of the case, and whether on that account he has 
colored in any way the facts related in his testimony, and 
again, whether or not there be manifested by any partic¬ 
ular witness any bias or prejudice or feeling for or against, 
and if so, whether or not that colored his testimony one 
way or another. If you believe that any witness has know¬ 
ingly and wilfully testified falsely'as to any fact or facts 
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material to the issues on trial, you may reject all or any 
part of the testimony of such witness. That rule of law, how¬ 
ever, does not prevent you from giving weight to such parts 
of the testimony of such witness as you may find to be trust¬ 
worthy and reliable; thus you may find parts of the testi¬ 
mony to be supported and corroborated by other evidence 
in the case which you may believe to be true, and that is 
so even though you may find other parts of such testimony 
to be untrue. 

'Where a witness has a direct personal interest in the 
result of the case, the temptation is strong to color, per¬ 
vert or withhold the facts. The deep personal interest 
which he may have in the result of the case should be 
considered by the jury in weighing the evidence, and 
1746 in determining how far, or to what extent, if at all, 
it is worthy of credit. 

Now, in this particular case persons have been called 
to testify who have admitted a participation in acts, and 
they have been designated and referred to as accomplices. 
The Court at this time charges you that the expression 
“accomplice” signifies in the law one associated in crime. 
The jury may convict upon the uncorroborated testimony 
of a specific accomplice, but the Court charges you that 
the testimony of an accomplice ought to be received with 
suspicion, and with the very greatest care and caution. 

There has also been adduced in this case the testimony 
that, as the Court recalls—and again there should I ever 
comment even in the slightest degree on the testimony, it 
should in no wise bind you, and if counsel should allude to 
the testimony and their recollection is different from your 
recollection, your recollection is that which governs. But, 
as the Court recalls, there were at least two witnesses, when 
witnesses were called as witnesses on the stand, who testi¬ 
fied they had been found guilty and convicted of crime—a 
female witness of the offense of abortion, and a male wit¬ 
ness of the offense of gaming—and the Court instructs you 


that that is proper impeachment of persons who have been 
convicted of crime involving moral turpitude, and is some¬ 
thing you may take into consideration in weighing j 

1747 the credibility or the credence you will give to their : 

testimony j 

Counsel have read to you a number of instructions which i 
they prepared and used in their argument, and the Court I 
instructs you they have the same force and effect as though ; 
the Court itself had read them. In this particular charge 
I may from time to time incorporate some, and if I do, and 
repeat myself, you understand it is merely that I shall try 
to make as clear as possible the elements you are to consider. 

Accordingly at this time I read you an instruction ten¬ 
dered by the defense: 

You are instructed that mere suspicion or conjecture 
is not sufficient to establish any one or all of the mate¬ 
rial and essential facts which it is incumbent upon the 
United States to prove beyond a reasonable doubt in this 
case; namely, suspicion and conjecture are not sufficient 
to establish that the defendant Pumphrey guilty, and if I 
say “Pumphrey ’’ in this particular charge, I refer as well 
not only to him but any one of the defendants on trial; is 
not sufficient to establish that the defendant Pumphrey, or 
any one of the defendants, was guilty of engaging in a 
numbers business or in a conspiracy with others concerning 
the numbers business. In order to find the defendant Pum¬ 
phrey, or any one of the defendants, guilty you must find 
bevond a reasonable doubt that anv acts alleged to 

1748 to have been done by him, or them, to promote or 
carry on the numbers business were done by him, or 

them, with a full realization that they pertained to a num¬ 
bers business in the District of Columbia. 

You are instructed that the mere fact that a Grand Jury 
has returned an indictment against this defendant is not 
to affect you in any way in arriving at your verdict. The 
indictment is only a formal charge and constitutes no evi- 




dence. It creates no presumption, belief or inference what¬ 
ever against any defendant. Under no circumstances is it 
to be considered by you as evidence for any purpose. The 
indictment is only the legal method of bringing a charge. 

Now, in this particular charge the Court has entered 
a judgment of acquittal as to the defendant Bullock. He is 
no longer on trial. This was for reasons of law and in 
nowise affects the charge against the remaining defendants. 
You must draw no unfavorable inference whatsoever against 
the remaining defendants. I cannot impress upon you too 
strongly the importance of removing from your considera¬ 
tion that situation. The judgment of acquittal in nowise 
indicates that the Court believes the defendants, or any one 
of them, to be guilty of the charges in this indictment. 

At his point I want to say in nowise are you to take 
from anything I say the slightest implication that this 
Court has any conviction one way or the other, or 
1749 by the order in which the charge is given, or any 
reference made to the defendants, that the Court has 
any opinion one way or the other concerning it. As I have 
said, it is your duty as triers of the issues of fact to arrive 
at the guilt or innocence of these defendants; and the Court 
states that after the Court saw fit to enter a judgment of 
acquittal as to the defendant Bullock you are not to argue 
from that fact that it means that there is any implication 
in the slightest degree that the others are guilty or not 
guilty; it plays no part in your deliberations. 

Now, passing along to some further considerations, the 
Court desires to call your attention, at the request of coun¬ 
sel, that the defendants have not taken the stand in their 
own behalf. 

You are instructed by the Court that by virtue of that 
fact, you are not to draw any unfavorable inference against 
them. Under our system of law, a defendant does not have 
to take the stand. He may stand mute because the respon¬ 
sibility and burden is on the Government to prove every 
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essential element of the crime alleged, and to prove this 
beyond a reasonable doubt. By entering a plea of not guilty 
to the indictment the defendants put at issue every element 
in the case, and every element of the charge of which they 
stand accused. 

Now, from time to time you may have seen counsel 

1750 approach the bench and confer with the Court, and 
the Court instructs you that you are in nowise to 

indulge any presumption of what took place, what it was 
counsel or the Court was discussing. Frequently it becomes 
necessary in the prosecution and the order of a trial that 
on the admission or exclusion of a line of testimony that 
an issue of law may arise, and accordingly, out of your 
presence, counsel assembles in the presence of the Court and 
proffers or indicates what the proof is going to be, or may 
be; objections are heard as to whether that evidence is 
competent or incompetent, and then the Court passes a rul¬ 
ing upon it and in doing so you heard only the testimony 
which the Court considers material as the competent testi¬ 
mony for you to hear, but you are not to speculate as to 
what it was Court and counsel were talking about and, as I 
have said, and will repeat, you are to decide the case solely 
upon the testimony as you heard it from the lips of the 
several witnesses who have testified in open court, and as 
they testified in your presence. 

I want to go back and pick up for further discussion 
the specific counts of the indictment. The first count of this 
indictment is very brief. After identifying the several 
defendants in the charging part it states, and I quote: 

“During the period from about October 22, 

1751 1948, continuously to the date of the finding of 
this indictment, within the District of Columbia, 

the defendants were concerned as owners, agents, and 
clerks and in other ways in managing, carrying on, and 
promoting a lottery known as the numbers game.” 

That charge is brought under Section 1501, Title 22 



of the District of Columbia Code, and that portion of the 
Code reads, and I quote: 

“If any person shall keep within the District of Co¬ 
lumbia and set up and promote or be concerned as 
owner, agent, or clerk, or in any manner in managing, 
carrying on or promoting, or advertising, directly or 
indirectly, any lottery ,’ 9 

and then follows a portion of the statute which is not a 
matter which the Court will comment on here; and I now 
direct your attention to the second count which charges a 
violation of Title IS, Section 371 of the United States Code, 
and it reads as follows: 

“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any manner 
or for any purpose, and one or more of such persons 
do any act to effect the object of the conspiracy,” 
then a certain penalty shall follow. 

I charge you if you find in the language of the 
1752 statute these defendants in acting in concert, acting 
directly or acting through others, if you find that they 
kept, set up or promoted by being concerned as owner, agent 
or clerk, or in any manner managed by carrying on or per¬ 
mitting advertising, directly or indirectly, any lottery known 
as the numbers game, then it would be your duty under 
the law to find the defendants guilty. On the other hand, if 
you fail to find that, fail to find that there was a carrying 
on of a lottery known as gaming, and that it was carried 
on in the District of Columbia, and fail to find that the 
defendants were concerned as agents, owners and clerks, 
and in other ways managing, carrying on and promoting 
a lottery, it would be your duty to find the defendants not 
guiltv. 

Now, I want to discuss at this point the offense which is 
covered by the second statute, and which is termed a con¬ 
spiracy, but before I get into its elements you are instructed 
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that a conspiracy, if one be found to exist, to violate the 
laws of the District of Columbia, to violate the lottery 
statute of the District of Columbia is a conspiracy to violate 
the law of the United States, because the lottery statute of 
the District of Columbia, the criminal laws with respect to 
the District of Columbia are laws of the United States, since 
the Congress of the United States is our legislative 

1753 body. 

Now, I repeat again what it is the statute requires. 
The statute requires that 

“If two or more persons conspire either to commit 
any offense against the United States” 

—and I interpolate here to say that a violation of the gam¬ 
ing law, the gambling law of the District of Columbia, is an 
offense against the United States; and to continue— 
“or defraud the United States or any agency thereof 
in any manner, or for any purpose, and one or more 
of such persons do any act to effect the object of the 
conspiracy.” 

This statute requires three elements: First, that there be 
an agreement; then that there be an objective against which 
the agreement is directed; and then an overt act. 

I want to say preliminarily that the word “conspiracy” 
means an agreement together. Anciently, if a group would 
gather and agree to the committing of a joint act at com¬ 
mon law, it was considered an offense. That has not been 
an offense in the United States. In the United States, in 
connection with the agreement, confederation or association, 
with a common purport, there must be the doing of an 
overt act. 

An overt act is an open or manifest act, an act which 
asserts the carrying out of the object for which the 

1754 others had agreed to participate on a common ven¬ 
ture. In that particular you are instructed that the 

conduct of a person to pick up a numbers bet and transport 
the records and money pertaining thereto, is an overt act 
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within the meaning of the law of conspiracy. In this case 
the conspiracy must be a violation of the laws of the Dis¬ 
trict of Columbia. 

Now, the crime of conspiracy is a combination of two 
or more persons who band together to accomplish a criminal 
or unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means through a con¬ 
cert of action of the conspirators. 

I believe that one of the counsel in argument used an 
illustration that may aid you in your determination of what 
a conspiracy is like, the offense, he refers to the effect of 
a snowball rolling down the hill and then entering a meas¬ 
ured course, and perhaps continuing on. Now, it is only an 
illustration and I am using it only in the hope that it will 
serve to illustrate a little more the technical language of 
the law of conspiracy; before the beginning of its journey 
the snowball may be small, it may be a very small substance; 
it may be a very adhesive matter, or it may be very compact, 
it may start, as a matter of fact as a large object and as it 
goes down the hill fragments may fall off. Now, if those 
fragments fall off there is a withdrawing from the con¬ 
spiracy, a notice to the others that there is no par- 
1755 ticipation in the journey of that mass of snow which 
is left. On the other hand, as it rolls down the hill 
it may gather unto itself more masses which, in turn, enter 
into it, then the meaning of it is that it rolls down the hill 
until it meets a measured course and continues through that 
measured course. 

In the laws of the United States, with the exception of 
murder, on which there is no statute of limitations, there is 
a three-year statutory period of limitations on the charge 
of offenses against citizens of the United States under the 
laws of the United States, and accordingly, in the second 
count, you find, and the Court quotes it merely to bring out 
this feature of the case: 

“ Beginning at a time more than three years before 
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the return of this indictment and at a place or places 
unknown to the Grand Jury, the defendants unlawfully, 
feloniously, wilfully, and corruptly conspired and 
agreed together with other persons unknown to the 
Grand Jury to commit offenses against the United 
States to consist of keeping, setting up, and promot¬ 
ing, and being concerned in managing and carrying on 
and promoting, in the District of Columbia, a lottery 
known as the numbers game, and selling and transfer¬ 
ring in the District of Columbia chances, rights and 
interests in said lottery, all in violation of Section 1501, 
Title 22, D. C. Code, 1940 Edition.” 

Then the scheme of the alleged conspiracy is set up 
1756 in the continuation of the langague of the indictment, 
it being alleged briefly that the defendants vrould use 
different premises in the District, that the numbers game 
could be played, carried on and promoted, and in each of 
the places the defendants would, from Monday to Saturday 
each week, sell chances, rights, and interests in the drawing 
and obtaining of a prize to be drawn in said lottery and 
numbers game, and the defendants would then cause the 
money so obtained on the week days aforesaid, at the afore¬ 
said various places and premises in the District of Colum¬ 
bia, from playing, carrying on, and promoting said lottery 
and numbers game as aforesaid, as well as certain slips and 
records made in the District of Columbia in connection there¬ 
with, to be brought daily from the District of Columbia to 
various premises located in Calvert and Prince Georges 
County, Maryland, where the said money would be counted 
and tabulated, and the said slips and records would be ex¬ 
amined and checked to determine those who had bet on and 
played the winning number in the District of Columbia, as 
aforesaid. The winners, as aforesaid, in the District of 
Columbia, would shortly thereafter receive and be paid 
their winnings in money in cash in the District of 
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1757 Columbia, said winnings having* been sent by the 
defendants from the State of Maryland to the District 
of Columbia for that purpose. 

“The conspiracy’’—and I continue quoting—“afore¬ 
said was planned and designed and intended by the 
defendants to continue, and did continue and was in 
existence and operation in the District of Columbia 
throughout the period of three years immediately be¬ 
fore the return of this indictment,’ 9 

and then follow a series of thirty-two overt acts. 

Now, while I am at this point, the Court charges you 
that since the statute requires that two or more persons 
may commit an offense against the United States, it also 
states that two or more persons acting together can ac¬ 
complish the conspiracy. Accordingly, the Court charges 
you the Government does not have to prove each one of 
the thirty-two overt acts. It does not have to prove that 
each of the defendants did commit an overt act. It must 
prove, however, as the statute requires, that one or more 
of such persons did, in fact, act together to effect the pur¬ 
pose of this conspiracy which is namely the carrying out of 
the alleged crime. I used the illustration of the snowball 
because, as I say, there has been testimony given you for 
your consideration as to how this particular matter began, 
how long it continued, who was in it, who participated, 
175S what their participation was, if any, how long it con¬ 
tinued and then, as I say, the indictment charges that 
at a time more than three years before the return of the 
indictment, and for your information the Court charges you 
the indictment was returned on October 22, 1951; accord¬ 
ingly, the three-year period ran from October 22, 194S until 
the period of 1951, and that is why I referred to the illus¬ 
tration of the measured course, that is the course that the 
charge of the Government takes, that is its measured course, 
that is the period within which you must find that the con- 
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spiracy was in effect in which two or more of these defend¬ 
ants were participating, that they were doing acts, whether 
they were outside of Maryland, and I will comment on that 
later, doing acts which had for their purpose a purported 
violation of the laws of the United States and the District 
of Columbia, to wit, the gambling, gaming laws for the 
District of Columbia. 

As I said in the snowball illustration, if up to a point on 
the measured course fragments leave, individuals leave, you 
are to consider that as the conspiracy moves forward that 
during the life of the course, the charges, that between the 
dates October 22, 194S, and October 22, 1951, it was in 
existence, and that the object of the conspiracy in this case 
was this as alleged in the indictment, to be a violation of 
the lottery laws of the District of Columbia described to you 
in Count 1 of this indictment. 

1759 Speaking again about the nature of the overt act, 
which is the third essential of the conspiracy, the 
Court charges you that it need not be a violation of the 
lottery law, but it must be an act done in furtherance of the 
object of the conspiracy, and it must be performed by one 
or more of the conspirators. The conspiracy partakes of 
the nature of a partnership in crime. The gist, the essence, 
the nub, the business of the thing is the confederation or 
the combination of minds. No formal agreement between 
the parties is necessary to the formation of a conspiracy. 
It is not required in the law that the several defendants 
charged have to sit down around a table and hold a formal 
meeting, for the agreement of a combination of minds may 
be shown, if there be concerted action, that is, all of the 
parties working together understanding^, with the single 
design for the accomplishment of a single purpose, then 
the conspiracy has come into effect. 

That is what is meant by the law of conspiracy. It is a 
confederation, a combination of minds for a purpose such 
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as I have indicated and a working together for the accom¬ 
plishment of such a common purpose. 

Now, with reference to some of the arguments which 
counsel have adduced, particularly on the question of juris¬ 
diction and venue; I want to read before I get into that 
subject some further instructions which counsel for the 
Government and the defendants now ask that I direct your 
attention to: 

1760 You are instructed as a matter of law that if you 
find from the evidence beyond a reasonable doubt 
that any conspirator committed an overt act in furtherance 
of the conspiracy, and I will interpolate here to say between 
those periods of October 22, 1948 and October 22, 1951, in 
the District of Columbia, all the co-conspirators who are in 
the same conspiracy, even though they may never have been 
in the District of Columbia, are criminally liable for the act. 

You are instructed as a matter of law that your verdict 
must be guilty on Count 2 unless you find proof beyond a 
reasonable doubt that the defendant James L. Pumphrev, 
or any one of these defendants, joined in the agreement, 
for even if he, or any one or more of the other defendants 
commits an overt act he, or any one of them, is not guilty 
of conspiracy unless he or the others joined in the agree¬ 
ment. 

You are instructed as a matter of law that mere knowl¬ 
edge that an offense is being committed, or approval of 
it, is insufficient to convict the defendant, James L. Pumph- 
rey, or any one of the defendants, of either the first or 
second count of the indictment. Your verdict must be not 
guilty unless you find, beyond a reasonable doubt, that 
he, or any one of them, voluntarily, willingly, knowingly 
and intentionally cooperated, or agreed to cooperate in an 
unlawful venture. 

1761 In that particular the Court will charge you it is 
not necessary that each of the conspirators know 
all the other conspirators, if you believe that there were 
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such, it is not necessary that they know the full purport, 
intent and all the details of the alleged conspiracy, but 
you must have knowledge that he is engaged in an agree¬ 
ment or consideration that has for its purpose, as charged 
here, a violation of the law of the District of Columbia, 
to wit, the gambling law of the District of Columbia. 

I want to come down now to the question that has been 
argued to you concerning the question of jurisdiction and 
venue. 

First of all with regard to the question of jurisdiction, 
that word ‘‘jurisdiction’’ is a combination of two words, 
juris, and the second word diction. The word “juris” means 
law, or means power, and the word “diction” means to 
speak, and the combination means the power to speak, the 
power to command. Now, it is used many, many times 
synonymously with the word “venue”. That word has come 
from the Latin “venire” which means “to come.” Ancient¬ 
ly it was a doctrine that a man who was alleged to have 
committed an offense was to be tried by persons who came 
from the area where the offense was committed, and they 
were called “veniremen.” That term is used in some par¬ 
ticular jurisdictions and they are called veniremen, so it 
has reference to the site or place where the crime 
1762 occurred. 

Now, by that I mean that sovereign which was of¬ 
fended by the act, which was charged with the crime. You 
are not prone to think of it, but nevertheless it is a fact 
that the United States, as such, consists within its con¬ 
tinental limits, of forty-eight separate and sovereign units. 
You do not think of the State of Maryland as being a sepa¬ 
rate and sovereign unit, but it is; you do not think of the 
Commonwealth of Virginia as being a separate and sov¬ 
ereign unit, but it is a fact. Now, the problem that has been 
suggested by the argument is this, there is on the statute 
books of the District of Columbia a statute directed to the 
offense of gambling, gaming, and that which is charged 
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here revolves around it and sets forth the substantial of¬ 
fense in the first count, namely, Section 1501, Title 22, D. C. 
Code, 1940 Edition. 

The second count charges the offense of conspiracy. Now, 
to have jurisdiction of the offense the Court must have 
jurisdiction over that place where the agreement was made 
at the time charged, or it has got to have jurisdiction of the 
overt acts which carry out the agreement, if the agreement 
was made elsewhere, but the sovereignty of the State is 
offended by either the formation of the agreement or the 
overt act done, so you have it by the formation of an agree¬ 
ment made without and the overt act within. Now, the 
1763 venue is the question of where the crime occurred. 

Now, if you find as a fact that there was an agree¬ 
ment, and for the moment the Court, by the use of words, 
clearly instructs you it does not imply for a moment if you 
failed to find that there was an agreement, combination or 
association of two or more of these defendants, and that 
their agreement was that they would in no wise commit an 
offense against the District of Columbia, that their activity 
was not to extend to that area, that it was solely to be per¬ 
formed wholly within the State of Maryland, and have no 
application within the District of Columbia, and that is the 
agreement, and that is the evidence and you so find it, then, 
of course, there would be no violation under the second 
count charging conspiracy because, as I say, it fails to show 
acts which violate the laws of the District of Columbia. 

Maybe I can illustrate that if you presume as a pure 
illustration, and it has nothing to do with the case, but only 
as an illustration, that two or more persons conspired and 
agreed together to rob a bank in the State of Maryland, and 
at no other place. If one of the conspirators to the project 
or partnership, unbeknown to those who had agreed, came 
into the District of Columbia and robbed a bank, that would 
not bind the others; it is not in line with their agreement of 
conspiracy or confederation. On the other hand, if they 
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agreed in Maryland to rob a bank in the District of 

1764 Columbia, and one of their number came into the 
District of Columbia with an open manifest act that 

that was their intention then, of course, having agreed to do 
the overt act in the District of Columbia, then that would 
bind all the others who agreed to do such acts. 

As I say, this matter of confederation, combination and 
conspiracy is arrived at by what has been demonstrated by 
actions, or by words, or by things that indicate to you that 
something of that sort came to pass. 

I read to you at this time a request on the part of the 
defendants: 

You are instructed as a matter of law that if vou find 

w 

from the evidence that a conspiracy was formed in the State 
of Maryland and that no acts in furtherance of that con¬ 
spiracy occurred in the District of Columbia you must find 
the defendants not guilty. 

You are instructed as a matter of law that if you find that 
a conspiracy was entered into in the District of Columbia 
and you find that no acts occurred within the District of 
Columbia in furtherance of that conspiracy you must find 
the defendants not guilty. 

Now, I may be repeating, but I do it only on the question 
of trying to illustrate the point which has been made. There 
has been reference to the fact that the crime of conspiracy 
is a continuing offense. Now, I want you to keep what 

1765 I said about the snowball coming down the hill in 
mind, that while it continues the importance of the 

charge is what occurred in the measured course between 
October 22, 1948 and October 22, 1951. 

With reference to the question of venue which has been 
raised and argued to you, the Court instructs you you must 
find that the conspiracy w r as originated in the District of 
Columbia to violate the law of the District of Columbia, or 
if you find it was not originated in the District of Columbia 
then you must find that the object of the conspiracy was to 
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violate the laws of the District of Columbia and that one 
or more of the overt acts in furtherance of this conspiracy 
was performed within the District of Columbia to sustain 
the indictment, and performed within that period as I have 
indicated to you, October 22, 1948 to October 22, 1951. 

If you find that the conspiracy was not originated in the 
District of Columbia, that none of the overt acts were per¬ 
formed in the District of Columbia, then your verdict must 
be not guilty on the second count. 

If you find that the conspiracy originated within the Dis¬ 
trict of Columbia, that it continued in that period of October 
22, 194S to October 22, 1951, that one or more overt acts 
were performed within the District of Columbia to effect a 
violation of the laws of the District of Columbia, then 
1766 the fact that one or more of the persons charged in 
the indictment participated outside the District of 
Columbia would not affect the jurisdiction of this Court of 
such persons or of the offense. 

"While I am still on the question of jurisdiction as it per¬ 
tains to the first count, as I said to you a moment before, in 
plain language, stripped down to its strictly technical mean¬ 
ing, the jurisdiction of the Court is the right of the Court, 
its power and its authority, to try this case because of 
evidence with respect to activities which occurred in the 
District of Columbia. If you find, therefore, and I am now 
talking about Count 1, that these defendants or any one of 
them were concerned as owners, agents, clerks or in any 
manner concerned, carrying on or promoting or advertising, 
directly or indirectly, a lottery known as the numbers game 
and that any essential part of the operation of this activity 
took place in the District of Columbia, then this Court has 
jurisdiction even though some of the activities in relation 
to it were performed in the State of Maryland. 

You are further instructed, and I am still referring to 
Count 1—if you find as a fact beyond a reasonable doubt, as 
I have defined that term to you, that only one or more of the 
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defendants were so engaged but that the others were aiding 
or assisting him or them in this activity, then you are 

1767 instructed, as a matter of law, that they are principals 
and under those circustances you would be warranted 

in returning a verdict of guilty as charged on the first count 
of the indictment, if you find against all of them. 

If you find, however, that the Government has failed to 
prove beyond a reasonable doubt any essential elements of 
this offense, as I have defined them to you, then your verdict 
of couse will be a verdict of not quiltv for all of them, and 
you are so instructed. 

However, using the expression of an overt act, the Court 
charges you that from the instructions it is not necessary 
that all the conspirators, alleged conspirators, joined in the 
commission of an overt act because, as the Court has in¬ 
structed you, a conspiracy is a partnership in crime. If one 
of the conspirators commits an overt act, that act performed 
by one becomes the act of all. As I have already said, it is 
an open manifestation of the fact that the conspiracy is not 
only in existence but is carrying out -work. In determining 
whether or not a conspiracy exists it may be determined 
from the overt act or overt acts, and a conspiracy may be 
proved by circumstantial evidence. 

Now, the question might arise what is circumstantial 
evidence ? I think I may say co you that there are two types 
of evidence, direct and circumstantial. If A sees B 

1768 draw a pistol from his pocket, fire it, and sees B fall, 
that is direct evidence, but if C sees B fall and did 

not see A draw and fire the pistol, that is circumstantial 
evidence. Circumstantial evidence may be just as cogent. 
You recall Robinson Crusoe on his desert island discovered 
footprints on the island after he had examined it carefully 
and knew that no one was there, did not need proof to con¬ 
vince him that someone apart from himself was on the 
island. That is what we term circumstantial evidence. 

So I say to you, while the proof may be direct evidence, 



circumstantial evidence, or documentary evidence, you must 
bear in mind that an agreement of conspiracy may be proved 
by those various ways. It simply comes down to this, that 
the participation in the agreement and the joint responsibil¬ 
ity of the defendants mav be inferred from the fact that 
« * 

the defendant lent aid to the enterprise with knowledge of 
its illegal character. However, you are instructed that it 
must be found beyond a reasonable doubt that each of the 
accused intentionally entered into that agreement. It can 
also be determined from the surrounding circumstances, but 
it must be proved, and proved by the Government beyond a 
reasonable doubt. 

So, therefore, by way of summary with respect to the 
second count of the indictment charging a conspiracy, let 
me simply say this: There are three essentials to the 
1769 crime. One is that there must be an agreement, a 
confederation of minds. Two, that there must be an 
object towards which the agreement or confederation of 
minds is directed and, three, there must be an overt act, 
something in the nature of a human act which indicates that 
the conspiracy, if one is found to exist, not only exists, but 
actually is carried into operation. 

Now, ladies and gentlemen of the jury, when you leave 
the exhibits will be sent with you, and I now want to direct 
myself to the types of verdicts you may return in this case. 
Since there are two counts in the indictment, when you re¬ 
turn, having conducted your deliberations through an 
elected foreman, and with the understanding that your 
verdicts must be unanimous, you will be inquired of by the 
Clerk separately as to each defendant how you find that 
particular defendant as regarding the first count and the 
second count. In other words, your verdicts will be taken 
on each defendant right through the series on the first count 
and second count. 

Under this indictment you may find one or none of these 
defendants guilty on the first count, or not guilty on the 
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first count and by putting them in that order I do not mean 
to suggest to you for a moment that that is how you must 
find them; you may find either or all guilty or not guilty on 
the second count; you may find one defendant not guilty on 
one count and guilty on the other. You may find 

1770 someone guilty on one count and some, maybe the 
same, not guilty on the other. You may find them all 

guilty on the first count or all guilty on the second count, 
or the reverse of that, or all guilty on the second and not 
guilty on the first. 

Before you retire, will counsel come to the bench, please? 

(Thereupon, counsel approached the Court’s bench and 
out of the hearing of the jury the following occurred:) 

Mr. Williams: You haven’t stated to the jury that they 
may find all defendants guilty on both counts. 

There is one other thing, Your Honor, I want to take 
exception to, the singling out of the defendant Pumphrey 
in reading suggested instructions as submitted by Mr. 
Reilly. I understood that there would be no allusion to any 
single defendant, and I think it was prejudicial to all of 
them. 

The Court: I did say that, but if you give me an instruc¬ 
tion now I will give it if you want to dictate it, the last 
point, Mr. Williams, the applicability of the Pumphrey in¬ 
struction applying to all defendants. 

Mr. Williams: Any allusion the Court may have made to 
the defendant Pumphrey in reading the instructions re¬ 
quested by him is, of course, applicable to all of the de¬ 
fendants. 

I have only two other points, Your Honor, and I 

1771 will be quiet. 

The Court: Go ahead. 

Mr. Williams: Your Honor did not tell the jury, and I 
thought you would from reading your proposed charge, that 
if they find that there are several conspiracies instead of a 
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single conspiracy that they should find the defendants not 
guilty under the second count. 

Mr. Fihelly: I submit that would be affected by the statute 
of limitations. 

The Court: O.K., I will grant that. 

Now, your next one ? 

Mr. Williams: The next point, the point Your Honor 
disagrees with me on, and I just want to make it a point for 
the Appellate Court, if necessary; Your Honor said in dis¬ 
cussing jurisdiction and venue that if an agreement was 
made in the District of Columbia, or an overt act was per¬ 
formed in the District of Columbia pursuant to the agree¬ 
ment, then all defendants who were part of that conspiracy 
would be guilty of violation of Title 18, Section 371. I don’t 
concede that. I think before you are guilty you must have 
an agreement and overt act in the District of Columbia. 

The Court: Have you a view on that, Mr. Fihelly? 

Mr. Fihelly: I think the overt act is the outcome of the 
conspiracy. 

Mr. Williams: I agree to that, but His Honor told 
1772 the jury if they found an agreement was made in the 
District or an overt act in the District— 

The Court: Can the two of you agree on an instruction? 

Mr. Williams: I think the law should be stated that before 
these defendants can be found guilty of violation of Title 
18-371, they must find an agreement within the District of 
Columbia followed by an overt act by one or more con¬ 
spirators, or an overt act within the District of Columbia 
pursuant to a conspiracy formulated outside the District 
to violate the District law. 

The Court: Very well, I will give that. 

Any more? 

Mr. O’Connell: Your Honor, several times you used the 

expression to the jury that if they found certain things they 

must find them not guilty, but you left out the words “be- 

vond a reasonable doubt.” Also would Your Honor instruct 
* 
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the jury they must be convinced beyond a reasonable doubt 
that this is a Washington case and not a Maryland case? 

The Court: I think that is probably too broad. If you will 
narrow it down to a general instruction I will try to cover 
it. I don’t know how I can go back. 

Mr. O’Connell: That the jury must be convinced that this 
case was formulated and conducted, and must be convinced 
beyond a reasonable doubt that the purpose of the con¬ 
spiracy is to violate the laws of the District of 
1773 Columbia. 

The Court: It is covered by what Mr. Williams 

said. 

Mr. O’Connell: That if the jury find that the evidence is 
as consistent with a Maryland case as it is with a Wash¬ 
ington case their verdict should be not guilty. 

The Court: I think that would only be confusing. 

Mr. O’Connell: If the jury finds the facts in this case 
equally, if they find the evidence leaves them equally con¬ 
vinced— 

Mr. Reilly: Equally balanced. 

Mr. O’Connell: Equally balanced on the question of 
whether the venue was in Washington or in Maryland, their 
verdict shall be not guilty. 

The Court: All right. 

Mr. O’Connell: You did not cover the last two of Mr. 
Williams. 

The Court: What is the last one? 

Mr. Williams: Yes he did. 

Mr. O’Connell: I am withdrawing that. Mr. Williams 
said you did. 

Your Honor said in considering the testimony of the 
witnesses you must consider the deep personal interest of 
that person in the result of the case. We say that is not 
correct, it should be the personal interest of that witness 
testifying about his reason for testifying, whether or not 
he was compelled. 
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1774 The Court: I am not going to take the last part, 
but I will give you that. 

Mr. O’Connell: Deep interest? 

The Court: You have argued that. 

Mr. Reilly: I have no recollection of Your Honor giving 
my Prayer No. 6 that I requested and you granted. 

The Court: As I recall, isn’t it one you drew, and read 
yourself? That is why I omitted it. You used it as part of 
your argument. 

Mr. Reilly: That’s right. 

Mrj O’Connell: Instruction No. 21 has never been men¬ 
tioned. 

The Court: I will give that. 

Mr. O’Connell: That is all. 

The Court: Anything else? 

Mr. Wood: We would like to speak to that portion of 
Your Honor’s charge with respect to the second count 
wherein you told the jury on aiding and abetting— 

The Court: The second count ? 

Mr. Wood: I think Your Honor had reference to the con¬ 
spiracy count when you made that statement. It is our 
opinion that aiding and abetting is not applicable to the 
conspiracy count; either you are a conspirator or you are 
not. I don’t know whether the jury understands that or not. 

Your Honor, what was Mr. O’Connell’s request 

1775 concerning venue in the District of Columbia? I 
didn’t hear that. 

The Court: Title 18-371, there must be an overt act per¬ 
formed in the District of Columbia pursuant to a con¬ 
spiracy to violate the District of Columbia Law. 

Mr. Wood: I mean the last one where he said about if it 
were equally in Maryand and in D.C.? 

The Court: That is on the question of carrying the burden 
of proof. 

Mr. Wood: They could commit ten overt acts in Maryland 
and ten in the District. 
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Mr. Fihelly: I have just this one thought; it is one con¬ 
spiracy throughout, and I still say that there could be a 
conspiracy in the District of Columbia and overt acts 
pursuant to that conspiracy within the District or, on the 
other hand, as we agree, a conspiracy formed in Maryland 
and overt acts within the statutory period performed within 
the District and still during the statutory period, they might 
find that there was a second one but still within the first 
conspiracy. 

The Court: I will deny it. Anything else? 

Mr. O’Connell: Nothing. 

The Court: Mr. Wood? 

Mr. Wood: On my point, Your Honor didn’t think much 
of it. 

1776 The Court: I will try to clear it up if I can. 

Mr. Wood: We understand also from the Falcon 
case it is necessary to have knowledge of the conspiracy. 

The Court: I said that. 

Mr. Wood: I know, but they would not be guilty as con¬ 
spirators. 

The Court: I think I made that clear. 

Mr. Wood: Maybe Your Honor did, but just for the 
record I wanted to make that statement. 

(Thereupon, counsel returned to the trial table and in the 
hearing of the jury the following occurred:) 

The Court: Ladies and gentlemen, as is the practice of 
the Court where matters are not called to your attention in 
the presence of counsel, or matters are to be called to the 
attention of the Court for clarity’s sake, there has been a 
bench conference and I now give you further instruction 
which is applicable in the case: 

With regard to the type of verdicts you may return, I 
also instruct you you may find all the defendants not guilty 
on both counts. I thought I made it clear that you could find 
all guilty on one count, or all guilty on the second, or all 
guilty on the first and not guilty on the second, or some 
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gruilty on one and some guilty of the second. I did not want 
to leave the inference that you have to find somebody 
1777 guilty. 

Again, the Court had occasion to refer to instruc¬ 
tions prepared in behalf of the defendant Pumphrey by his 
counsel, that they are not applicable to him only hut they 
are applicable to all or each of the defendants. The mere 
use of his name, singling him out, has no significance at all, 
and you are to attach no significance to it, but those in¬ 
structions apply to each one of those defendants. 

Now also I charge you that if you find that during the 
period we are concerned with, October 22, 1948 to October 
22, 1951, separate and several or many conspiracies, and 
not a single conspiracy as charged, then it would be your 
duty to return a verdict of not guilty as to all the defendants. 

Now, again on the question of venue, I say to you that to 
give venue or jurisdiction to the Court you must find as a 
fact that there was an agreement among these defendants 
within the District of Columbia, followed by an overt act 
on the part of one or more of them, an overt act performed 
within the District of Columbia to violate the law of the 
District of Columbia, or if you find that there was a con¬ 
spiracy formed outside the District of Columbia, to wit, the 
State of Maryland, and the object was to violate the law of 
the District of Columbia, then there must he an overt act 
performed within the District of Columbia. 

Now, when I had stated to you that upon the evi- 

177S dence you may make certain findings of fact, if there 

is any doubt in your mind you must bear in mind 

that the burden is on the Government to convince vou be- 

yond a reasonable doubt, as I have previously indicated to 

vou. 

* 

Again, if there is ever a point in the testimony, he it on 
the question of venue or the evidence, which is equally 
divided so that one stands equal to the other, in favor of 
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the defendant or the Government, you will give that benefit 
to the defendants. 

Now, I also want to read again to you as an aid in weigh¬ 
ing the testimony that you are the sole judges of the 
credibility of the witnesses who have appeared before you, 
and you should accord to individual witnesses, and the 
testimony given by them that degree of credit and effect 
which, in your honest judgment, you think they ought to 
have; taking into consideration, insofar as you are able so 
to do from the manner and appearance of the witness upon 
the stand, whether it be frankly and honestly given; the 
apparent intelligence or lack of intelligence of the witness; 
his opportunity and ability to observe the facts that tran¬ 
spired in his presence, and his capacity to remember what, 
at prior times, he has observed; and his ability to express 
accurately and communicate to you, through the medium 
of words, that which passed within his observation; also, 
what, if any, interest a witness has in the outcome of the 
case, whether it is any interest either personal or 
1779 otherwise, any interest he has in the outcome of the 
case, and whether, on that account, he has colored, 
in any way, the facts related in his testimony; and again, 
whether or not there be manifested by any particular wit¬ 
ness any bias, prejudice, or feeling for or against; and, if 
so, whether or not that colored his testimony one way or 
the other. 

I also charge you that proof of crime, without connection 
with conspiracy charged, will not support a conviction of 
conspiracy. 

I believe, gentlemen, I have covered everything we in¬ 
dulged in at the bench. 

Mr. Ford: On behalf of my client we are satisfied, sir. 

The Court: Any other exceptions? 

Mr. 0 ’Connell: No. 

The Court: Ladies and gentlemen, you may retire now, 
and the exhibits will be sent to you. 
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Mr. O’Connell: You didn’t tell them to elect a foreman. 

Mr. Ford: Yes, he did. 

The Court: I am quite sure of it. 

When you deliberate upon your verdict you will elect a 
foreman who will conduct the deliberations for you, and 
when you have arrived at your verdict, and your verdict is 
unanimous, you will announce it by knocking on the door 
and notifying the United States Deputy Marshal who will 
notify the Clerk, and when you come back to court 
1780- you will announce it to the Clerk. 

1S00 Ladies and gentlemen, you may retire. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Did the Government unlawfully “use” before the 
grand jury and at the trial seventy documents produced 
by Mr. Nelson before the Senate Committee while under 
subpoena and in reliance on a promise of “no inconven¬ 
ience” to him? The Law (18 U. S. C. A. Sec. 3486) pro¬ 
hibits the “use” of evidence, given under subpoena before 
any congressional committee, in any criminal proceeding 
other than perjury. On the authority of this statute the 
trial judge refused to permit in evidence the transcript of 
the oral testimony of Nelson before the Senate Committee, 
when offered by the prosecution. Was it error for the trial 
judge to hold that the same ruling did not apply to the 
written records produced by the same witness at the same 
time, permitting them in evidence over objection by appel¬ 
lants? Was it error to hold that the statute permits the 
use of written evidence but prohibits the use of oral testi¬ 
mony, when the statute contains no such provision? 

2. Was the “use” of Nelson’s records a violation of the 
Fifth Amendment against compulsory self-incrimination 
in that the witness testified under the compulsion of a sub¬ 
poena? 

3. Did the prosecution’s use of Mr. Nelson’s private 
records against his wife violate D. C. Code (1940) Title 14, 
Sec. 306, which provides that a husband cannot be com¬ 
pelled to testify against his wife in any civil or criminal 
case, and also the Fifth Amendment in that the privilege 
of the husband against compulsory self-incrimination also 
protects his wife? Did the “use” of that evidence against 
both husband and wife violate the privileged communica¬ 
tions rule? 




4. Was the method of obtaining and use in evidence of 
the private records of Charles E. Nelson a violation of the 
Fourth Amendment to the Federal Constitution as an un¬ 
reasonable search and seizure inasmuch as the records were 
produced before the Senate Committee in reliance on a 
promise to return the records to Nelson “as soon as pos¬ 
sible so as not to cause him any inconvenience”, and is the 
conduct of the Government so unconscionable in this re¬ 
spect that it does not meet the standards of a “gentleman;” 
and by reason of such conduct should this Court exercise 
its discretion to dismiss the indictment? Did the Court 
err in refusing the motion of Nelson to return those private 
papers, and to suppress? 

5. Was there error in admitting the testimony of two 
federal Internal Revenue agents with respect to admissions 
of two defendants in connection with source of income, 
profits, losses, and expenditures reported or claimed in 
those defendants’ federal income tax returns; and in the 
admission of five federal income tax returns; and whether 
such conduct violated the Internal Revenue Code (26 U. S. 
C. A. sec 55) and the Regulations under it? Section 55 
relates to secrecy of tax returns and tax information. 

6. Was there prejudicial error in the argument of the 
prosecutor to the jury in commenting on the failure of fif¬ 
teen defendants to take the stand by describing what they 
proved as amounting to “exactly zero?” Was the prose¬ 
cutor guilty of further prejudicial error in the argument 
about “accomplices?” 

7. Did the court err in instructing the jury that they 
could infer the conspiracy from an overt act committed 
within the District of Columbia in view of the fact that 
under the lottery statute, the offense could be committed 
by a single individual? 

8. Did the court err in refusing to allow an inspection of 
the grand jury minutes or in the alternative an inspection 
by the court itself, where the preliminary showing before 


trial on supplemental motion to dismiss alleged (a) un¬ 
lawful “use” of the seized documents; (b) intimidation 
of witnesses and denial of their constitutional rights against 
claimed self-incrimination (threats by a member of the 
grand jury that the witnesses could take their choice about 
testifying or being indicted themselves); (c) that there was 
no legally competent evidence before that body to support 
the indictment, that is, evidence which would be receivable 
on trial before a petit jury? 

9. Whether there was gross abuse in admitting over 
objection a great mass of evidence going back nineteen years 
before the trial, most of which was beyond the range of the 
statute of limitations, under the guise of showing the al¬ 
leged “history” of the conspiracy, the origin of which the 
Government admitted throughout the trial was unknown to 
them? And whether this abuse of evidence is so great as 
to warrant dismissal of the indictment in accordance with 
the recent 'warnings of the Conference of Senior Circuit 
Judges with respect to abuse and dragnet tactics in con¬ 
spiracy cases? See Pinkerton v. United States, cited in 
the brief. 

10. Whether this Court should re-examine its recent de¬ 
cision that a husband and wife can be tried for criminal 
conspiracy? The Nelsons and Nowlands were husband and 
wife at all times mentioned in this case. 

11. Whether there was any substantial evidence tending 
to show the operation of a lottery within the District of 
Columbia within the range of limitations (October 22, 1948 
to October 22, 1951)? 

12. Whether the Government made a case against Mrs. 
Brady who was convicted solely on the lottery or sub¬ 
stantive count, either on the sketchy evidence, or on the 
theory of aider and abettor (statutory principal) in view 
of total want of evidence she was ever within the District? 
Can an aider and abettor be convicted who was never within 
the jurisdiction? 


13. Were the offenses charged and the sentences imposed 
ex post facto where both the conspiracy statute and the 
lottery statute were changed, during the period of the in¬ 
dictment and the range of the evidence, so as to greatly in¬ 
crease the penalties under both statutes! Did this violate 
Article 1, sec. 9, cl. 2 of the Federal Constitution ? 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


Nos. 11,353-54*55-56-57-64 


Charles E. Nelson, et al, Appellants 


v. 

United States of America, Appellee 


Appeals from Judgments of the United States District 
Court for the District of Columbia on Behalf of Charles 
E. Nelson, Virginia Madge Nelson, Robert L. Nowland, 
Mary C. Nowland, Blight H. Lee and Elizabeth Brady. 


JURISDICTIONAL STATEMENT 


These are timely appeals by the above named appellants 
from judgments of conviction and sentence in the United 
States District Court for the District of Columbia. The 
jurisdiction of this Court is invoked under 28 U. S. C. A., 
sec. 1291, and Rule 37 of the Federal Rules of Criminal 
Procedure. 

STATEMENT OF THE CASE 

Charles E. Nelson and Virginia Madge Nelson, his wife, 
Robert L. Nowland and Mary C. Nowland, his wife, Blight 
H. Lee and Elizabeth Brady, wife of a horse trainer for 
Charles E. Nelson, together with ten other persons were 
indicted and tried under two counts in the District Court. 
The first count charged that ‘ 4 from about October 22, 1948, 
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continuously to the date of the finding of this indictment, 
within the District of Columbia, the defendants were con¬ 
cerned as owners, agents, and clerks and in other ways in 
managing, carrying on, and promoting a lottery known as 
the numbers game” (D. C. Code (1940) 22-1501); the second 
count charged all sixteen defendants with conspiracy to 
violate the aforesaid lottery statute. (18 U. S. C. sec. 371). 
The second count employs the following unusual language 
in describing the conspiracy: “Beginning at a time more 
than three years before the return of this indictment and at 
a place or places unknown to the Grand Jury, the defend¬ 
ants unlawfully • • • conspired and agreed together and 
with other persons unknown to the Grand Jury to commit 
offenses against the United States to consist of keeping, 
setting up, and promoting, and being concerned in manag¬ 
ing and carrying on and promoting, in the District of Co¬ 
lumbia, a lottery known as the numbers game, and selling 
and transferring chances, rights, and interests in said 
lottery # # V’ 

Charles E. Nelson, Virginia Madge Nelson, his wife, 
Robert L. Nowland and Mary C. Nowland, his wife, and 
Blight H. Lee were convicted by the jury on both counts. 
The appellant Elizabeth Brady was convicted on the first 
count. The Nelsons each received sentences under the 
first count of one to three years and a fine of $1,000, and 
under the second count were sentenced to twenty months 
to five years and a fine of $10,000 to run concurrently. 
The Nowlands were each sentenced under the first count 
to i one to three years and a fine of $1,000, and under the 
second count to twenty months to five years and a fine of 
$2,500. The appellant Blight H. Lee was sentenced under 
the first count to one to three years, and under the second 
to one to four years. All of the sentences were to run con¬ 
currently. The appellant Elizabeth Brady was sentenced 
under the first count to one month to ten months. 

As one of the major points of error involves the erroneous 
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admission of evidence in violation of the immunity and 
privilege of the Nelsons granted them by the Congressional 
immunity statute (18 U. S. C. A. sec. 3486) and of the 
Fourth Amendment as it relates to unreasonable search 
and seizure, it is necessary at the outset to set forth briefly 
the circumstances which gave birth to this case. Mr. and 
Mrs. Nelson operate as partners a large farm at Ritchie, 
Maryland, and an amusement arcade at North Beach, Mary¬ 
land, which is on Chesapeake Bay. At 3 P.M. on August 8, 
1951, a United States Marshal served upon Nelson at his 
farm a subpoena issued by the Special Committee to Inves¬ 
tigate Organized Crime in Interstate Commerce, commonly 
called the Kefauver Committee, which commanded him to 
appear before the committee the next morning. Mr. Nelson 
appeared at that time without counsel and without having 
consulted counsel prior to his appearance and was duly 
sworn as a witness by said Senate Committee. Mr. Nelson 
is possessed of a fourth grade education, is partially deaf, 
and unaccustomed to public appearances. What transpired 
during his examination by several Senators and committee 
counsel bears no relation to a legitimate Congressional in¬ 
quiry to obtain information in aid of new legislation, but 
shows a compulsory, forced and hostile inquisition under 
oath from beginning to the end. 

This testimony is in an official Senate document and 
shows that under great duress Nelson was questioned re¬ 
garding gambling in the District of Columbia and Mary¬ 
land, his backing of gambling, his bank accounts, relations 
with the Nowdands, his income tax returns and those of his 
wife and the Nowlands, charging off losses in connection 
with the breeding of race horses and fine cattle, his “ins” 
and “outs”, how he acquired part of $180,000 in profits 
over a period of several years, and about his “net worth” 
and books and records going back to 1940. During his 
examination at least two Senators and committee counsel 
accused Nelson of evasion in his testimony and stated they 
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did not believe the witness, and he was being given another 
chance to come clean. Before the time of the examination 
the committee had procured the income tax returns of the 
Nelsons and Nowlands as is shown by the questions. Some 
excerpts from the full testimony serve to illustrate the 
compulsory and forced situation of the witness. 

• • • • * • * • * 


Mr. Rice: Have you received any money from the Robert 
Xowland and Associates in the last ten years? 

Mr. Nelson: I probably have. 

Mr. Rice: Well, let’s get a little bit definite about that 
and see what you have. 

Mr. Nelson: If you knew Mr. Nowland and knew how 
hard he was to get money out of, even if he owed you some 
money—I don’t mean any—then you could understand what 
I mean. 

Mr. Rice: Well, you must have worked mighty hard there 
for awhile, because I see in 1947 that you took some 
$19,000 out of the Robert Nowland Associates. 

Mr. Nelson: You say I 'worked mighty hard? 

Mr. Rice: On him yes. Now tell us about that. Let’s be 
a little bit frank here and tell us ’what Robert Nowland 
Associates is. 

Mr. Nelson: I really wouldn’t know. 

Mr. Rice: You have been getting money from it for the 
last 5 or 10 years. Tell us what it is. 

Mr. Nelson: The only thing, I don’t have any way of tell¬ 
ing. I wasn’t actively engaged in the thing. All I done 
was— 

The Chairman: Let me ask you a question. Is it not a 
fact that you have been receiving large sums of money from 
this concern and have been paying income taxes on it? 

Mr. Nelson: Well, if— 

The Chairman: Just answer yes or no. 

Mr. Nelson: Whatever is on the income tax. 

The Chairman: You are the witness, sworn to tell the 
truth. Did you or did you not? 

Mr. Nelson: Did I or did I not what? 

The Chairman: Pay income taxes on large sums of money 
received from this concern. 



5 


Mr. Nelson: I always pay income taxes on whatever 
money I receive. 

The Chairman: Then don’t try to tell ns that yon don’t 
know when you received the money and paid income taxes 
on it. Now yon are a pretty smart man, and we don’t 
think— 

The Chairman: Why don’t you tell us frankly what you 
know instead of letting us try to—instead of trying to 
conceal the facts and make it look like you don’t know 
what this is all about. 

Mr. Nelson: After you have talked with me a while, 
maybe you will have a different opinion of me. You will 
find that I will try to co-operate, (pp. 320, 321, Senate 
hearings of Aug. 9, 1951) 


Mr. Rice: How did you get into it? 
Mr. Nelson: I furnished the money. 


Senator Kefauver: Mr. Nelson, -we have got to get along 
better here. We want to know what was your transaction 
with Mr. Nowland. When did you start doing business 
with him? What was this operation you put money into? 
You know about it and you might as well tell us about it. 

Mr. Nelson: The man said he had a way he could make 
some money, and I put up the money, and go ahead and 
make some money, and he split it with me, which was all 
right with me. 

Senator Kefauver: What was the way you were going 
to make the money? 

Mr. Nelson: I never discussed that with him. 

Senator Kefauver: Now, Mr. Nelson, you wouldn’t put 
up $20,000 or $5,000 and not know what the business is 
going to be, would you? Would you put up money like 
that and not know what the business was going to be ? 

Mr.Nelson: You said did I put up the money? 

Senator Kefauver: I say it is not natural that you would 
put up big sums of money to a man and not know what 
he was going to do with it. 

Mr. Nelson: I don’t understand what you want. I am 
sorry but I just don’t understand. 
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The Chairman: An d if you received $180,000 do you want 
us to believe that you don’t know where it came from and 
what kind of business was operated in order to pay you 
$180,000? If you want us to believe it, you are absolutely 
mistaken, because no sensible man would believe it, and it 
is an insult to the intelligence of the committee for you 
to come here and think you could get away with it. 

Mr. Nelson: I agree with you it is an embarrassing thing. 

The Chairman: Why don’t you tell us the truth? 

Mr. Nelson: I am trying to tell you the truth. 

The Chairman: You haven’t tried so far. You hav> been 
a very uncooperative witness and w^e do not believe you 
are telling us the truth. 

Mr. Nelson: I am sorry. What I told you is the best of 
my ability. 

The Chairman: Why don’t you come forward and tell the 
facts? 

Mr. Nelson: I don’t know what I can tell you. 


Senator Kefauver: You ask him Mr. Rice. 

Mr. Rice: Frankly, I think his attitude is contemptuous 
Senator, and I think he should be at least instructed that 
the law is to the effect that if a witness knows the answer 
to the question he can be cited for contempt or perjury the 
same as if he refuses to answer if he knows the answer and 
says he does not know. Do you understand that? 

#••••••••• 

Mr. Rice: What did he tell you the business was? What 
did Nowland tell you the business was he was getting this 
money from? 

Mr. Nelson: Nowland never told me. 

Mr. Rice: Did he tell you he was robbing banks? 

Mr. Nelson: Everybody knows I don’t have anything to 
do with any robbery. 

The Chairman: What do you think it was ? 

Mr. Nelson: I think it was gambling. 

The Chairman: Yes, and you have taken about half an 
hour to tell what those of us knew and what you could have 
told us in the first ten minutes. Why did you think it was 
gambling? What made you think that? 
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Mr. Nelson: Sums of money like that—you asked me why 
I think it was gambling? 

Chairman: Yes. 

Mr. Nelson: Sums of money like that would have to come 
from some source of that kind. It is just not— 

• ••••••••• 


Mr. Rice: That is very magnanimous. Now, let me read 
you some figures and see if these sound correct to you. 
In some years you make out your taxes jointly with your 
wife. Her name is Virginia; is that right? 

Mr. Nelson: That is right. 

Mr. Rice: In the year 1948 you made out a joint return 
in which you reported that your share of the Nowland 
Associates proposition was $49,936. Does that sound about 
right ? 

Mr. Nelson: Forty-nine thousand, you say? 

Mr. Rice: Yes. 

Mr. Nelson: What was it for? 

Mr. Rice: From Robert Nowland Associates, you reported. 
Mr. Nelson: I don’t know. I am not as young as I used 
to be, and my mind is not as good as it used to be, and I 
just don’t mean to be this way, but I am in a position where 
I can’t help it. I would like to tell you but I don’t know. 

• ••••••••• 


The Chairman: You are the only one who can clear it 
up, and now is your chance, because this is not going to be 
laughed off with the committee. We are going to the bottom 
of it, and we are going to bring it to the authorities, and 
those who are guilty are going to be prosecuted, and if 
you are one of them you are going to be in it. If you are 
not one of them, now is the time to make it clear; and, so 
far, you have not made it clear. 

• • • Now is your chance, and it is up to you entirely. 
Do you understand what I say? 

Mr. Nelson: I get the general drift. You don’t feel like 
I am doing what I can. 

The Chairman: No; I do not. 

Mr. Nelson: Believe me, I have never been in this pool- 
room that he mentions that I can remember. 
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The Chairman: I am talking about the whole picture, 
what we understand is a $6 million operation, from which 
you have received $180,000. Now, you are not going to 
make us believe you are as ignorant as you appear to be. 
Now, you therefore have the chance to come back this after¬ 
noon and tell us the truth if you want to; and, if you don’t 
clear it up, you have nobody to blame but yourself if you 
are involved in some prosecution later. 

Mr. Nelson: I have told the truth. 

The Chairman: Do you understand what I said? 


Senator Hunt. Give us some idea of your background in 
accounting, your education. 

Mr. Nelson: My education? Gentlemen, you won’t be¬ 
lieve this, I know. I came out of a little knowledge box up 
in northern Maryland. I graduated out of the fourth 
grade. 


Senator Hunt: Mr. Nelson, we will have a staff member 
accompanv you out to your home and if you will TURN 
OVER TO HIM YOUR ACCOUNT BOOK, THE LITTLE 
RED BOOK YOU SPOKE OF, HE WILL SEE THAT 
YOU GET A RECEIPT FOR IT AND THE COMMIT¬ 
TEE WILL RETURN IT TO YOU AT THE VERY 
EARLIEST DATE, SO AS NOT TO INCONVENIENCE 
YOU ANY. 

Mr. Nelson. I am afraid I do not understand what it is 
you want me to do. 

SENATOR HUNT: WELL, WE WILL HAVE A 
MEMBER OF THE STAFF—YOU TELL ME IF YOU 
ARE NOT HEARING—GO WITH YOU OUT TO YOUR 
HOME AND YOU TURN OVER TO HIM A STATE¬ 
MENT OF YOUR NET WORTH TOGETHER WITH 
YOUR LITTLE RED ACCOUNT BOOK, WHERE YOU 
KEEP YOUR “INS” AND “OUTS” AS YOU SAID. 
IN ADDITION TO THAT, THE SUBPOENA THAT 
YOU ARE NOW TESTIFYING UNDER WILL HOLD 
UNTIL SUCH TIME AS THE COMMITTEE RE- 
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LEASES THE SUBPOENA. NOW, IS THERE ANY¬ 
THING YOU DO NOT UNDERSTAND ? 

Mr. Nelson: You expect me to send a statement of the 
net worth back tonight? 

Senator Hunt: Not necessarily, but we would like it just 
as soon as you can have it prepared. We do want, however, 
the little red book of your “ins” and “outs”. 

Mr. Nelson was immediately taken in charge by the staff 
member of the Senate Committee pursuant to the direction 
of Senator Hunt. This ‘ 4 staff member” turned out to be 
Thomas B. Smith, a witness at the trial, who was a member 
of the Maryland State Police Department, a chief criminal 
investigator, and who had been assigned to the Senate Com¬ 
mittee as an assistant and investigator. Smith accom¬ 
panied Mr. Nelson from the hearing room to the automobile 
of Nelson who drove Smith to the farm of Nelson in Mary¬ 
land. When they arrived at the office of Nelson on his 
farm, Nelson looked for his records with Smith standing 
over him all the time. Nelson opened file cabinets, disclosing 
to Smith the tax returns of Mr. and Mrs. Nelson going 
back to 1940, ledgers, check books, check stubs, tax memo¬ 
randa, and other intimate private papers and records of 
the Nelsons with respect to the source of their income, the 
names of employees and their business relations with the 
Nowlands. Smith took all those records, put them in a box 
and the same night turned them over to the Senate Com¬ 
mittee pursuant to the command of Senator Hunt. As he 
could not readily locate the “little red book” because it 
was not assembled, Nelson turned over to the Senate Com¬ 
mittee as demanded a book with a red binding which was 
the “ins” and “outs” called for by the committee while 
Nelson was still being held under subpoena. 

By direction of Senator 0’Conor all of the records were 
delivered by Smith to the United States Attorney, who gave 
a subpoena duces tecum as a receipt (App. 454, 492). Smith 
took micro films of those records, sent copies to the prose- 
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cutiiig attorneys of Prince Georges and Calvert Counties, 
where those records were used to return additional indict¬ 
ments for gambling. The Senate Committee made no ef¬ 
fort at any time to comply with its promise to Nelson that 
“the committee will return it (records) to you at the very 
earliest date, so as not to inconvenience you any.” 

When it became known that the District of Columbia 
Grand Jury had all of Nelson’s records, and while that 
body was still considering indictments, Nelson filed a mo¬ 
tion for the return of all those records and to suppress them 
as evidence on the ground of unreasonable search and 
seizure in violation of the Fourth Amendment of the Con¬ 
stitution, and upon the ground of breach of faith and un¬ 
conscionable conduct on the part of the Senate Committee 
and its aides. The Government opposed the motion, pro¬ 
duced an affidavit of Smith that Nelson had “voluntarily” 
turned over his records, although he was then still under 
subpoena and the compulsion of the committee. Judge 
Letts, without hearing any testimony, denied the motion 
and recited in his order, contrary to all the facts, that Nel¬ 
son had voluntarily turned over the records, and, there¬ 
fore, there had been no unreasonable search and seizure 
(App. 39). 2 

a The device of using alleged ‘Voluntariness” to defeat fundamental 
constitutional rights against unlawful arrest and unlawful search and 
seizure and violation of immunity against the “use” of such evidence in 
criminal proceedings, has been penetrated by numerous courts. Compare, 
United States v. Di Re, 332 U. S. 581, 92 L. Ed. 210, 68 S. Ct. 222, where 
Justice Jackson, speaking for seven members of the Court, said: “One 
has an undoubted right to resist an unlawful arrest, and courts will 
uphold the right of resistance in proper cases. But courts will hardly 
penalize failure to display a spirit of resistance or to hold futile debates 
on legal issues in the public highway with an officer of the law. A lay¬ 
man may not find it expedient to hazard resistance on his own judgment 
of the law at a time when he cannot know what information, correct or 
incorrect, the officers may be acting upon. It is likely to end in fruit¬ 
less and unseemly controversy in a public street, if not in an additional 
charge of resisting an officer. If the officers believed they had probable 
cause for his arrest on a felony charge, it is not to be supposed that 
they would have been dissuaded by his profession of innocence. 

“It is the right of one placed under arrest to submit to custody and to 
reserve his defenses for the neutral tribunals erected by the law for the 
purpose of judging his case.” 
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The motion to suppress the evidence contained in the 
records taken from Nelson, together with the information 
and leads which the Government had obtained by the im¬ 
proper 14 use’ ’ of those records, was renewed at the trial be¬ 
fore Judge Kirkland who declined to go into the question of 
unreasonable search and seizure on the ground that Judge 
Letts had already decided that matter before trial. Appel¬ 
lants contend that the latter ruling is erroneous, especially 
as additional evidence of compulsion, duress, and unreason¬ 
able search and seizure was introduced at the trial. 

On motion of the defendants Judge Pine ordered the 
Government to furnish a bill of particulars limited to the 
premises in the District of Columbia where the “numbers” 
game was carried on, but he denied a request for the dates 
within the three-year limitation when the illegal transac¬ 
tions occurred (App. 71). This is an abuse, because of the 
vague and general way in which the indictment was drawn. 
When the bill of particulars was filed, the information dis¬ 
closed by the Government was so faint that the court or¬ 
dered a supplemental bill to comply with the original order. 
But this was confined to “premises” and nothing appeared 
with respect to dates during the whole three-year period 
from October 22,1948, to October 22,1951, when the indict¬ 
ment was returned. 

Prior to trial these appellants filed a timely motion to 
dismiss the indictment, as supplemented, in which it was 
seriously urged, with supporting affidavits, that the entire 
case of the Government before the Grand Jury was built 
on the use of improper evidence; that three Assistant 
United States Attorneys were present in the Grand Jury 
room and that this was excessive under the circumstances; 
that all of the appellants had been subpoenaed before the 
Grand Jury; that many witnesses before the Grand Jury 
(there were about 125) were alleged former employees of 
the Nelsons and Nowlands and that when they declined to 
testify on assertion of privilege (they being alleged ac- 
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complices) they were told by the Foreman in effect that they 
could take their choice about testifying or being indicted, 
and that under that unlawful threat they gave coerced testi¬ 
mony in violation of their constitutional rights; and in short 
that all the evidence which the Government used as a basis 
for the indictment was such as would not have been ad¬ 
missible on a trial before a petit jury. The court was re¬ 
quested to open the Grand Jury minutes to inspection of the 
appellants with respect to pertinent parts relating to these 
appellants, or failing that, that the Judge himself read 
those minutes to satisfy himself, without inspection by the 
defense, that the inquiry was tainted, coerced, and based 
entirely on the use of illegal and improper evidence. This 
motion was over-ruled. The refusal to permit inspection 
of the Grand Jury minutes by counsel for appellants, or in 
the alternative by the court, is assigned as error in the ex¬ 
ceptional circumstances of this case. 

At the trial before Judge Kirkland, the Government of¬ 
fered the testimony of half a dozen former employees of 
the Nelsons and Nowlands who testified that they either 
worked on machines tabulating ‘ 4 numbers” slips or were 
engaged in picking up numbers bets in the District of Co¬ 
lumbia, Maryland and Virginia. On their own testimony, 
assuming its truth, all of them were accomplices. One of 
those witnesses (Post) had been brought by the Government 
from California where he had been engaged in the hard¬ 
ware business for a long time. Over repeated timely objec¬ 
tions, the Government was permitted to offer evidence of 
acts alleged to have occurred more than nineteen years 
before the indictment (App. 147). The great bulk of the 
oral testimony and documents related to acts alleged to have 
taken place in the District of Columbia, Maryland and Vir¬ 
ginia many years before the running of limitation of three 
years which began under the present offenses on October 
22, 1948. 

Over timely objection that the matter was confidential 
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and privileged under Title 26 U.S.C.A. sec. 55 of the In¬ 
ternal Revenue Code, two Internal Revenue Agents were 
erroneously permitted to testify as to the Federal income 
tax returns of the Nelsons and Nowlands showing their 
alleged equal division of profits from ‘‘ speculation, ’ ’ and 
to admissions of the Nelsons and Nowlands with respect to 
certain deductions for losses incurred in the ‘ 1 speculation ’’ 
(which the Government of course claimed showed the opera¬ 
tion of the “numbers” game by the Nelsons and Nowlands). 
The Revenue agents were permitted to give other highly 
damaging evidence of admissions by the four defendants 
with respect to the “numbers” business given during inter¬ 
views concerning their tax returns. The tax returns them¬ 
selves, together with supporting data, also involved all of 
the other defendants in this case. The erroneous admission 
of this confidential matter in violation of the secrecy statute 
and the privilege, which was not released by Executive 
Order, is assigned as error. The only claimed authoriza¬ 
tion of the agents was a purported letter of the Commis¬ 
sioner of Internal Revenue, never proved, which author¬ 
ized those agents to testify at the trial (App. 611). 

At the trial the Government attempted to read the testi¬ 
mony given by Nelson before the Senate Committee (App. 
496, 509, 519). On objection the court ruled that the tran¬ 
script of Nelson’s oral testimony could not lawfully be 
“used” against Mr. and Mrs. Nelson or any other defend¬ 
ant because it was being offered in violation of the im¬ 
munity and privilege of Nelson under the Congressional 
immunity statute, 18 U.S.C.A. sec. 3486 (App. 519). But 
the court denied applicability of the same statute to written 
private records and permitted the Government to offer in 
evidence 70 exhibits taken by the Senate Committee from 
the personal files and private papers of the Nelsons, ob¬ 
tained from Nelson while under subpoena (App. 413, 454, 
456, 482-489). These are the same papers which Smith, the 
Maryland policeman and aide to the committee, obtained 
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from Nelson at his farm pursuant to the direction of Sena¬ 
tor Hunt (App. 454-492, 497-504-505). Those exhibits were 
by far the most damaging evidence offered by the Govern¬ 
ment. They consisted of income tax returns of the Nelsons 
during each year after 1940, which plainly involved the 
Nowlands (who were alleged to be splitting the profits) as 
partners; a ledger showing the “ins” and “outs” which 
was alleged to show disbursements on account of the “num¬ 
bers” business; cancelled checks and check stubs contain¬ 
ing damaging notations “Nos. B,” which the Government 
said referred to “numbers business;” copies of payroll re¬ 
turns showing who the employees of the alleged 4 4 specula¬ 
tion” were, where they worked, and how much they were 
paid; income tax work sheets showing the underlying data 
on which State and Federal returns were made; other 
records dove-tailing the Nelsons’ and Nowlands’ records 
of payments with the amounts witnesses claimed they re¬ 
ceived; and other damaging documents too numerous to 
describe here. All of that documentary evidence was ob¬ 
jected to. In admitting in evidence the written records 
produced by Nelson Judge Kirkland thought that the Nel¬ 
sons had no immunity or privilege against their use because 
it did not appear that while Nelson was testifying under 
subpoena before the Senate Committee he had stood on 
his constitutional privilege against self-incrimination. 
This ruling was excepted to. Contrast this ruling with that 
forbidding the use of the oral testimony of Mr. Nelson given 
in the same examination under subpoena (App. 519). 

None of the defendants took the stand in their own de¬ 
fense or offered any evidence, except to examine three As¬ 
sistant U. S. Attorneys about their handling of witnesses 
before the Grand Jury and at the trial, particularly with 
respect to immunity to witnesses, overriding claims of 
privilege under the Constitution, conversation with one 
witness about her telephone being 44 tapped,” and the cir¬ 
cumstances under which the records of Nelson were ob- 
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tained and their custody. Obviously the Nelsons and Now- 
lands could not testify without waiving their objection to 
the illegal “use” of the documents produced by Nelson be¬ 
fore the Senate Committee in a criminal case. 

During the final argument to the jury Government coun¬ 
sel was guilty of a prejudicial and fatal error when he 
argued to the jury that what the defendants had proved 
amounted to “exactly zero” (App. 720). On prompt ob¬ 
jection by these appellants and at a bench conference coun¬ 
sel for the defendants MacWilliams objected to the trial 
Judge saying anything to the jury in any attempt to cure 
that situation, his view being that anything the court said 
in view of the failure of the defendants to testify would 
merely add “salt” to the wound. Such was not the view of 
counsel for the instant appellants. The result w’as that the 
trial Judge said nothing to the jury about that prejudicial 
statement. No sooner had the same Government counsel 
returned before the jury, he then argued to the jury that 
the defendants’ counsel had referred to practically all the 
Government witnesses as “accomplices” and therefore the 
defendants’ counsel admitted that their clients were in¬ 
volved in the offenses. The trial Judge then admonished 
Government counsel but said nothing to the jury that really 
cured or softened that prejudicial argument (App. 720, 
721). 

In a motion to dismiss before trial, again at the close of 
the case of the Government, and at the close of all evidence 
(App. 639, 643, 697), appellants fully argued that the lot¬ 
tery statute D. C. Code (1940) Title 22—sec. 1501, and the 
conspiracy statute, 18 U.S.C.A. sec. 371, had been amended 
or reenacted in material respects, particularly so as to in¬ 
crease greatly the penalty under both statutes, and as the 
indictment was loosely drawn so as to charge in the con¬ 
spiracy count that the conspiracy was formed or commenced 
“beginning at a time more than three years before the re¬ 
turn of this indictment,” that the prosecution was ex post 
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facto both as to the offenses and the punishment, particu¬ 
larly as the great bulk of the evidence related to acts which 
took place under the old repealed statute (“old 88”) carry¬ 
ing a lesser penalty; and, therefore, there was a violation of 
Article 1, sec. 9, Cl. 3 of the Federal Constitution. This 
point is especially emphasized in view of the maximum sen¬ 
tence imposed upon the Nelsons and Nowlands on the con¬ 
spiracy count under the amended or new statutes. 

During hearing in open court before trial (App. 2) and 
on several occasions during the trial the prosecutors ad¬ 
mitted to the court that the Government did not know where 
the conspiracy charged in the second count originated. 
Aside from circumstantial evidence, the only direct evi¬ 
dence on the formation of a conspiracy between Mr. Nelson 
and Mr. Nowland was that some nineteen years before the 
trial both men met in Beren’s lunch room near 7th and E 
Streets, Northwest, and Nelson asked an insurance route 
man if he could solicit some numbers bets for him (App. 
147). 

There was no evidence at the trial that any of the de¬ 
fendants maintained an office, headquarters or place of 
operation within the District of Columbia during the period 
of limitation. There was a small amount of evidence that 
some “runners” or “street men” picked up bets in the 
District of Columbia, but all the evidence showed those num¬ 
bers slips were taken outside the District of Columbia and 
that the winnings were paid outside the District of Colum¬ 
bia, although the “street men” usually paid off the bettor. 
The great bulk of the Government’s evidence related, as 
previously stated, to acts which took place long before the 
permissible period under the statute of limitations. This 
mass of evidence, which went in over constant objections 
of all defendants under the guise of showing the commence¬ 
ment or history of the conspiracy, was so prejudicial and 
unfair that the conspiracy count was an instrument of abuse 
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and hopelessly prejudiced the consideration of the lottery 
violation which was necessarily confined to the period be¬ 
ginning October 22, 1948. But those objections made no 
impression on the trial Judge. In other words, the Govern¬ 
ment was allowed to shovel into this case en mass a large 
volume of highly prejudicial data going back twenty years, 
most of which occurred in Maryland and Virginia. This is 
also a plain evasion of the statute of limitations. 

The appellant Elizabeth Bradv is the wife of a horse 
trainer who worked for Mr. Nelson for a number of years. 
The only evidence at the trial involving her was that for one 
week late in 1950, she supervised several girls who were 
tabulating ‘‘numbers” slips at North Beach, Maryland 
(App. 289, 300). There is no evidence that she was ever in 
the District of Columbia or committed any violation of the 
lottery statute in this District. She was convicted on the 
first count only. There w’as no evidence tending to show 
that Mrs. Brady violated the District lottery statute, or 
had any “stake” or interest in a lottery, and the point was 
made during the trial and on motion for a new trial or 
judgment of acquittal that she could not be held as an aider 
and abettor (or as a statutory principal) because aiding 
and abetting must occur in the District or venue of the of¬ 
fense under existing decisions. In charging the jury on 
conspiracy the Court said: 

“With reference to the question of venue which has 
been raised and argued to you, the court instructs you 
' you must find that the conspiracy was originated in 
the District of Columbia to violate the law of the Dis¬ 
trict of Columbia, or if you find it was not originated 
in the District of Columbia then you must find that the 
object of the conspiracy was to violate the laws of the 
District of Columbia and that one or more overt acts 
in furtherance of this conspiracy was performed within 
the District of Columbia to sustain the indictment, and 
performed within that period I have indicated to you, 
October 22, 1948, to October 22, 1951” (App. 739). 
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“In determining whether or not a conspiracy exists 
it may he determined from the overt act or overt acts” 
(App. 741). 

On objection by all defendants that the underscored part 
of the charge was not the law, the trial Judge gave addi¬ 
tional instructions on this subject which made the matter 
worse : 


“Xow, again on the question of venue, I say to you 
that to give venue or jurisdiction to the court you must 
find as a fact that there was an agreement among these 
defendants within the District of Columbia, followed by 
an overt act on the part of one or more of them, an 
overt act performed within the District of Columbia, 
or if you find that there was a conspiracy formed out¬ 
side the District of Columbia, to-wit , the State of Mary¬ 
land, and the object was to violate the law of the Dis¬ 
trict of Columbia , then there must be an overt act per¬ 
formed within the District of Columbia” (App. 744). 

The point was made at the trial that the “gist” of con¬ 
spiracy is the agreement itself; and that to give venue and 
jurisdiction the jury must find that the unlawful agreement 
was formed within the District of Columbia, the overt act 
being important only to “ripen” the offense. The point 
was further made that conspiracy could not be inferred from 
the overt act alone in the situation in this case because the 
lottery statute was capable of being violated by a single 
person and did not necessarily involve a joint enterprise, 
and that under any construction the conspiracy would 
merge in the substantive count w’hich was the sole basis of 
the alleged overt acts. But the matter went to the jury in 
that posture although the defendants throughout the trial 
stoutly contended that if any conspiracy was shown it was 
a Maryland or Virginia conspiracy. 

Substantially all of the Government’s evidence before the 
Grand Jury and at the trial, aside from the testimony of the 
Internal Revenue Agents, was based upon the records and 
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papers which Mr. Nelson produced before the Senate Com¬ 
mittee under the compulsion of a subpoena, and from 
“leads’’ derived from those documents. See, Government 
admission of “use” before the Grand Jury (App. 433). 

Finally, it should be noted that this case is but another 
attempt by the District of Columbia authorities to reach 
beyond permissible limits to try Maryland and Virginia 
offenses in the District because of supposed dissatisfaction 
with the attention prosecutors give to gambling cases under 
State laws. The trial Judge gave to all defendants the bene¬ 
fit of all motions and objections made by other defendants in 
the course of the trial and pre-trial proceedings (App. 688). 

STATEMENT OF POINTS OF ERROR 

The District Court committed manifest error in the fol¬ 
lowing points: 

1. In permitting the Government to “use” and put in 
evidence at the trial against the Nelsons the documentary 
evidence listed in the footnote 3 in violation (a) of the Con¬ 
gressional immunity or privilege statute (18 U.S.C.A. sec. 
3486), and (b) the Fifth Amendment to the Federal Consti¬ 
tution relating to compulsory self-incrimination, the said 
documents having been obtained from Charles E. Nelson 

1 Government exhibits placed in evidence and unlawfully used are: 
22 (ledger book); 23 to 34, incl. (copies income tax returns for each year 
1940 through 1950); 35 (open folder, partnership income tax returns 
for each year 1940 through 1950, inch); 36 a, b, c, d, and e (withholding 
tax receipts); 37 (checkbook and stubs); 38, 39, 42 (checks); 40, 40 a, 
40b (checks to Ginn & Co. and Bryan & Co.); 41 (check stubs); 43 
(check to May McGuire); 44, 44a (checks and stubs); 46 (checkbook); 
47, 47 a, 48, 58 a (check stubs); 59 (check stubs); 60, 60 a (Treasury 
letters to Nowlands); 62, 62 a (Treasury letter and envelope); 63 a 
(ledger sheet); 64, 65 (Nowland Associates tax return for 1944); 66 
(pages out of 1945 tax return); 67 (ledger sheets); 68, 69, 70 (ledger 
sheets); 71 (data 1945); 72 to 76, inch (ledger sheets); 77 to 77 J, inch 
(contents of folder in exhibit 35). These exhibits represent selections 
by the Government out of a large number of private papers of the 
Nelsons. The original exhibits have been transmitted to this Court for 
its inspection. It was impossible to reproduce those exhibits in the 
appendix because of bulk and limited time. 
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as an integral part of his evidence given under the compul¬ 
sion of a Senate subpoena and while testifying under oath. 

2. In permitting the Government to put in evidence 
against Mrs. Nelson, wife of Charles E. Nelson, the docu¬ 
mentary evidence described under the first point in viola¬ 
tion of D. C. Code (1940) Title 14—sec. 306, relating to 
compulsory testimony by spouses, and in violation of the 
Congressional immunity statute (18 U. S. C. A. sec 3486). 

3. In refusing to return on motion before trial the docu¬ 
ments described in Point I to Charles E. Nelson, and to 
suppress them as evidence before the grand jury and at 
the trial, because the manner in which these private papers 
of Nelson were obtained by the United States Attorney con¬ 
stituted an unreasonable search and seizure in violation of 
the rights of the Nelsons and Nowlands under the Fourth 
Amendment to the United States Constitution and the Fifth 
Amendment relating to compulsory self-incrimination; and 
in not holding the Government to the standards of a “gentle¬ 
man” in view of the fraud perpetrated upon Nelson by 
promising him no “inconvenience” to induce him to turn 
these papers over to the Senate Committee which subse¬ 
quently turned them over to the United States Attorney who 
gave a subpoena duces tecum as a receipt therefor. 

4. In admitting the testimony of two Internal Revenue 
Agents with respect to (1) federal income tax returns of 
the Nelsons and Nowlands, and (2) admissions of the Nel¬ 
sons and Nowlands to those agents during an official tax 
investigation of the content of the returns, in violation of 
the privilege, secrecy and public policy of 26 U. S. C. A. 
sec 55, and the regulations under that statute. 

5. In failing to declare a mistrial because of the highly 
prejudicial argument of the Government prosecutor in ad¬ 
dressing the jury on the failure of the defendants to testify 
in their own behalf by stating that what the defendants 
proved was “exactly zero.” 
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6. In failing to declare a mistrial because of the highly 
prejudicial argument of Government counsel to the jury 
to the effect that defendants’ counsel by reference to the 
Government witnesses as being “accomplices,” thereby the 
defendants admitted they committed the offenses charged. 

7. In instructing the jury that the appellants could be 
convicted of conspiracy under the second count if they found 
that the conspiracy was formed or commenced in Maryland, 
provided an overt act in furtherance thereof was committed 
within the District of Columbia. (Note: This point is 
argued, in view of controlling but divided decisions of the 
Supreme Court.) 

8. In instructing the jury that they could infer a con¬ 
spiracy from an overt act committed within the District 
of Columbia. 

9. The court erred on the preliminary showing made 
before the trial, in a supplemental motion to dismiss, to 
allow inspection of pertinent minutes of the grand jury, or 
in the alternative for an inspection of the minutes by the 
court itself, to determine (a) whether there was any legally 
competent evidence before that body on which the indict¬ 
ment was founded: (b) whether the testimony before that 
body was coerced in violation of the claimed constitutional 
rights of the witnesses under the Fifth Amendment with 
respect to self-incrimination; and (c) whether the Govern¬ 
ment unlawfully used the testimony, private papers and 
record of Charles E. Nelson before that body on this in¬ 
dictment in violation of the Congressional immunity statute 
(18 U. S. C. A. sec 3486). 

10. In failing to declare a mistrial or to grant a new trial, 
because of the gross abuse on the part of the Government in 
putting in evidence a great mass of highly prejudicial evi¬ 
dence with respect to acts of the defendants which occurred 
long before the range of the statute of limitations. 
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ll. 1 The Nelsons and the Nowlands, being husband and 
wife, at all times mentioned, are not indictable or triable 
for the crime of conspiracy. 

12. In holding that there was substantial evidence tending 
to show the operation of a lottery within the District of 
Columbia after October 22, 1948; and in refusing to direct 
a verdict on both counts for failure of proof on motion at 
the close of all evidence. 

13. In holding that appellant Elizabeth Brady could be 
convicted of lottery under the first count when there was 
no evidence that she was ever within the District of Colum¬ 
bia, or had a “stake'’ in a lottery, and because one cannot 
be convicted as an aider and abettor (statutory principal) 
who was never within the jurisdiction where the substantive 
offense was committed. 

14. In holding that the offense charged and proved under 
both counts and the sentences imposed did not violate the 
ex post facto provision of Article 1, sec. 9, cl. 2, of the Fed¬ 
eral Constitution. 

15. And on the other points briefed by the remaining 
appellants. 

STATUTES AND REGULATIONS INVOLVED 

18 U. S. C. A., sec. 34S6 provides: 

“Testimony before Congress; immunity. 

“No testimony given by a witness before either 
House, or before any joint committee established by a 
joint or concurrent resolution of the two Houses of 
Congress, shall be used as evidence in any criminal pro¬ 
ceeding against him in any court, except in a prosecu¬ 
tion for perjury committed in giving such testimony. 
But an official paper or record produced by him is not 
within the said privilege. June 25, 1948, c. 645, 62 
Stat. 833.” 


23 


2 U. S. C. A. sec. 192, provides: 

“Every person who having been summoned as a wit¬ 
ness by the authorities of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a tine 
of not more than $1,000, nor less than $100, and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months. As amended, 
June 22, 1938, c. 594, 52 Stat. 942.” 

2 U. S. C. A., sec. 193, provides: 

“No witness is privileged to refuse to testify to any 
fact, or to produce any paper, respecting which he shall 
be examined by either House of Congress # * * or by 
any committee of either House, upon the ground that 
his" testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render 
him infamous. As amended, June 22, 1938, c. 594, 52 
Stat. 942.” 

D. C. Code (1940), Title 14 sec. 306, provides: 

“In both civil and criminal proceedings, husband 
and wife shall be competent but not compellable to 
testify for or against each other.” 

28 U. S. C. A. sec. 632, provides: 

“In the trial of all indictments, informations, com¬ 
plaints, and other proceedings against persons charged 
with the commission of crimes, offenses, and misde¬ 
meanors, in the United States courts, territorial courts, 
and courts martial, and courts of inquiry, in any State 
or Territory, including the District of Columbia, the 
person so charged shall, at his own request but not 
otherwise, be a competent witness. And his failure to 
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make such request shall not create any presumption 
against him. Act of March 16,1S78, c. 37, 20 Stat. 30.” 

26 U. S. C. A. sec. 55, provides in part as follows: 

“(a) Public Record and inspection. 

(1) Returns made under this chapter upon which tax 
has been determined shall constitute public records; 
but, except as hereinafter provided in this section, they 
shall be open to inspection only upon order of the Presi¬ 
dent and under rules and regulations prescribed by 
the Secretary and approved by the President.” 

• • • • • 

(f) Penalties for disclosing information. 

(1) Federal employees and other persons. It shall be 
unlawful for a Collector, deputy Collector, agent, clerk, 
or other officer or employee of the United States to 
divulge or make known in any manner whatever not 
provided by law to any person the amount or source 
of income, profits, losses, expenditures, or any particu¬ 
lar thereof, set forth or disclosed in any income return, 
or to permit any income return or copy thereof or any 
book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided 
by law; and it shall be unlawful for any person to print 
or publish in any manner whatever not provided by law 
any income return, or any part thereof or source of 
income, profits, losses, or expenditures appearing in 
any income return; and any offense against the fore¬ 
going provision shall be a misdemeanor and be pun¬ 
ished by a fine not exceeding $1,000, or by imprison¬ 
ment not exceeding one year, or both, at the discretion 
of the court; and if the offender be an officer or em¬ 
ployee of the United States he shall be dismissed from 
office or discharged from employment.” 53 Stat. 29, 
amended Oct. 8, 1940, c. 757, Title V, par. 507, 54 Stat. 
1008, Sept. 20, 1941, c. 412, Title V, sec. 554 (d) (1), 
55 Stat. 722. 

Code of Federal Regulations, 1949 Ed., Title 26, sec. 

458. 207, provides: 
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‘‘Penalties for disclosure of returns. Section 55 (f) 
(1) of the Internal Revenue Code makes it a misde¬ 
meanor punishable by a fine not exceeding $1,000 or by 
imprisonment not exceeding one year, or both, at the 
discretion of the court, for any person to print or pub¬ 
lish in any manner whatever not provided by law in¬ 
formation contained in any income return, and further 
provides that if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. The penalties provided 
in Section 55 (f) (1) are applicable also to disclosure 
of information contained in excess-profits, unjust en¬ 
richment and capital stock tax returns, and returns 
made under sub-chapter C of chapter 9 of the Internal 
Revenue Code.” 

Code of Federal Regulations, 1949 Ed., Title 26, sec. 458. 

204 (p. 335) provides: 

“General provisions. Use of returns in litigation. 
The return of an individual, partnership, corporation, 
or fiduciary, or a copy thereof, may be furnished to 
a United States Attorney for official use in proceedings 
before a United States grand jury or in litigation in 
any court, if the United States is interested in the 
result, or for use in preparation for such proceedings 
or litigation; or to an attorney of the Department of 
Justice, for like use, upon written request of the Attor¬ 
ney General, the Assistant to the Attorney General, or 
an Assistant Attorney General. If a return or copy is 
thus furnished, it shall be limited in use to the purpose 
for which it is furnished and is under no condition to 
be made public except to the extent that publicity nec¬ 
essarily results from such use. The original return 
will be furnished only in exceptional cases, and then 
only if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
of a return desired for use in litigation in court will 
be furnished if the United States Government is not in¬ 
terested in the result, but this provision is not a limita¬ 
tion on the use of copies of returns by the persons en¬ 
titled thereto.” 
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SUMMARY OF ARGUMENT 

1. The Government unlawfully 4 ‘used’ 7 the evidence given 
by Charles E. Nelson under the force and compulsion of a 
Senate subpoena, and while testifying under oath, before 
the grand jury and at the trial in violation of the Congres¬ 
sional immunity or privilege statute (18 U. S. C. A. sec. 
3486) which provides that the testimony given by any wit¬ 
ness summoned by either House shall not be 4 4 used 77 against 
him in a criminal proceeding except in a prosecution for 
perjury. This was a prosecution for lottery and conspiracy 
to violate the lottery statute (D. C. Code (1940) Title 22, 
sec. 1501; 18 U. S. C. A. sec. 371). The unlawful 4 4 use 7 7 
of that 4 4 compelled 7 7 testimony also violated the Fifth 
Amendment in that the witness was compelled thereby to 
testify against himself in an abusive and involuntary com¬ 
mittee examination without previous warning of his privi¬ 
lege against self-incrimination and while he was testifying 
without the advice of counsel. The unlawful use of that 
compelled evidence against the wife of Charles E. Nelson 
before the grand jury and at the trial not only violated the 
Congressional immunity statute, but also D. C. Code (1940) 
Title 14, sec. 306, which provides that husband shall not 
be compelled to testify against wife, and also the rule of the 
common law with respect to privileged communications be¬ 
tween husband and wife. This also involves a violation of 
the Fifth Amendment in the case of a husband because 
Nelson was in effect compelled to testify against his wife, 
the privilege of the husband extending to and covering his 
wife. 

2. The Government obtained some 70 documents put in 
evidence at the trial and used before the grand jury by an 
unreasonable search and seizure in violation of the Fourth 
and Fifth Amendments. The Senate Committee was then 
under a solemn promise to Mr. Nelson that it would return 
his private papers to him at an early date. The prosecutor 
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got those documents through Senatorial misconduct un¬ 
becoming a 4 ‘gentleman” and a representative of the United 
States, and on over-all considerations of decency and fair 
play this kind of misconduct should not be permitted to 
succeed. The court erred before trial in refusing, on 
motion, to return those papers to Mr. Nelson and to suppress 
them as evidence, including all 44 leads” derived from them. 
As Nelson was directed by the Senate Committee to ac¬ 
company a Maryland policeman, who was a member of the 
Committee staff, to get the papers, there was no basis for 
the pre-trial order finding that Nelson 4 ‘voluntarily” turned 
over the papers to the Committee; nor was there any basis 
for the view of the trial judge that he was concluded by 
that pre-trial order, especially as additional evidence at the 
trial showed that Nelson did not act 4 ‘voluntarily ’’ within 
the meaning of the law, since he was under the compulsion 
of the Senate subpoena acting under duress and coercion. 

3. Nelson was not a voluntary witness before the Senate 
Committee. His examination by that Committee, from be¬ 
ginning to end was hostile, abusive and startling. Being a 
witness under subpoena he was a “compelled’’ witness in 
law, and nothing shows any “waiver” of his constitutional 
prerogative against self-incrimination. The dictum in the 
May and Garsson case, and the facts there, do not apply to 
the situation in this case. In the May and Garrson case 
this court said it could not find that any evidence was so 
“used” at the trial. 

4. Two internal revenue agents in violation of the secrecy 
statute, 26 U. S. C. A., sec. 55, over objection, were per¬ 
mitted to testify as to admissions made by Mrs. Nowland 
and Mr. Nelson during an official tax investigation of the 
federal income tax returns of the Nelsons and Nowlands, as 
partners, with respect to source of income, losses, expendi¬ 
tures, etc., and the Government unlawfully in violation of 
that statute put in evidence the federal tax returns of the 
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Nelsons, Nowlands, and Blight Lee, without any prelimi¬ 
nary showing as required by the Regulations of the limited 
purpose, if any, for which they were released by the Treas¬ 
ury. This statute determines the policy of the Government 
about secrecy of tax returns and use of tax information 
dealing with source of income, profits, losses, and expendi¬ 
tures. The statute created a privilege for the Nelsons and 
Nowlands as taxpayers which the Government violated in 
this case. 

5. In his opening statement to the jury on final summa¬ 
tion the Government prosecutor argued to the jury that 
what the defendants proved was “exactly zero.” As 
fifteen defendants did not take the stand, this highly im¬ 
proper argument, could not be understood by the jury as 
referring to anything but the failure of the defendants to 
testify, especially as the defendants offered no other evi¬ 
dence. Government counsel also argued that because the 
defense counsel during the trial had referred to Government 
witnesses as “accomplices” that therefore they admitted 
their clients were guilty of the offenses charged. All this 
inflammatory argument prevented a fair trial and requires 
a reversal. 

6. The court erred in instructing the jury that they could 
find a conspiracy from an overt act committed within the 
District of Columbia. This was error because the lottery 
statute could be violated by a single person. Such an in¬ 
struction should have told the jury that it could only be in¬ 
ferred if they found that two or more committed an overt 
act within the District of Columbia. 

7. Before trial, on motion, the court erred in refusing to 
permit an inspection of pertinent grand jury minutes, or 
in the alternative for inspection by the court itself, on a 
substantial showing, and representation of counsel, of in¬ 
timidation of witnesses, denial of constitutional rights, un¬ 
lawful “use” of evidence obtained by an unreasonable 
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search and seizure and in violation of the Congressional 
immunity statute. 

8. The Government was permitted over objection to intro¬ 
duce a large volume of evidence with respect to acts occur¬ 
ring from five to nineteen years before the trial. This was 
done under the guise of showing “history” of the conspiracy 
which Government counsel frequently admitted was un¬ 
known to them in origin. The abuse of evidence was so 
gross that a fair trial was impossible. Under the theory 
of the liberal evidence rule, the Government shoveled in the 
occurrences of a lifetime. The great bulk of the Govern¬ 
ment’s evidence dealt with acts long before the range of 
the statute of limitations; and the consideration of this 
conspiracy “history” prevented any possibility of a fair 
trial under either the substantive count or the conspiracy 
count. This conduct was oppressive and amounted to a 
dragnet. 

9. There was no substantial evidence to show the opera¬ 
tion of a lottery within the District of Columbia within the 
range of limitation (October 22, 1948 to October 22, 1951, 
when the indictment was returned). The office or place of 
operation, if anywhere was shown to be either in Maryland 
or Virginia, hence the violations if any, were State, not 
District of Columbia. 

10. Mrs. Brady w^as unjustly convicted. The evidence 
showed that for one week at North Beach, Maryland, she 
supervised several girls who were said to be adding up num¬ 
ber slips. Her regular duties at the Nelson farm and arcade 
made it very improbable that she had any part in a lottery. 
As she was never shown to be within the District of Colum¬ 
bia, she could not be held on the aider and abettor (statutory 
principal) theory on the first count. 

11. Because of changes in the conspiracy statute on Sep¬ 
tember 1, 1948, which greatly increased the penalties, and 
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the language of the indictment “beginning at a time more 
than three years before the return of the indictment/’ and 
the sweep of the evidence at the trial covering a period of 
nineteen years, the indictment, trial, and sentences im¬ 
posed under the stepped up penalties in the new statute 
(371) made the prosecution and sentences ex post facto in 
violation of Art. 1, sec. 9, cl. 2 of the Federal Constitution. 
In view of the scope of the evidence the same argument is 
made under the substantive count, for that statute was 
amended during the period covered by the evidence to in¬ 
crease the penalty for the same acts. As maximum sen¬ 
tences were imposed on the Nelsons and Nowlands they 
were clearly prejudiced. 

12. As the Nelsons and Nowlands were respectively hus¬ 
band and wife, they were not triable for criminal con¬ 
spiracy. The rule in Johnson v. United States , 81 U.S. App. 
D.C. 254, is against the great weight of authority and its 
premise is wrong. It should be re-examined. 

ARGUMENT 

Point 1. The court erred in permitting the Government 
to “use” 70 documents before the grand jury and at the trial 
in violation of the Congressional immunity or privilege 
statute (18 U.S.C.A. sec. 3486) and the Fifth Amendment 
to the Federal Constitution with respect to compulsory self¬ 
incrimination, the said documents having been part of the 
compelled testimony of Charles E. Nelson while testifying 
under oath pursuant to a Senate subpoena. 

Points 1, 2 and 3. These three points deal with the im¬ 
proper “use” and putting in evidence against the defend¬ 
ants of 70 exhibits at the trial. As that evidence was 
improperly “used” by the Government, together with 
the information and “leads” derived therefrom, as the 
sole basis of its evidence before the grand jury and as the 
sole basis of its case at the trial, aside from the testimony 
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of two Internal Revenue Agents, which was likewise im¬ 
properly admitted on separate grounds, it is obvious that 
the judgments must be reversed as to Mr. and Mrs. Nelson 
with directions to dismiss the indictment against them; 
and that the case must be reversed as to all remaining ap¬ 
pellants because, without the improperly admitted evidence 
contained in those 70 exhibits, the residue of evidence is so 
thin that the court could only speculate as to what probative 
effect, viewed separately, the jury would have given to it. 
McDonald v. United States, 335 U.S. 451, 93 L. Ed. 153, 69 
S. Ct. 191. 

The first point deals with the improper “use” and ad¬ 
mission into evidence of those 70 exhibits in violation of 
the statute (18 U.S.C.A. sec. 3486), popularly known as the 
Congressional immunity or privilege statute (which has 
been on the books since 1857) and which the appellant 
Charles E. Nelson was compelled to produce on August 9, 
1951, before the Special Committee to Investigate Organ¬ 
ized Crime in Interstate Commerce, United States Senate, 
commonly called the Kefauver Committee, pursuant to the 
subpoena of that committee and while Nelson was under 
oath. 

Violation of the rights of both Nelsons under the Fifth 
Amendment to the Federal Constitution is claimed because 
the unlawful use of the evidence of Charles E. Nelson given 
under the compulsion of the Senate subpoena compelled 
Nelson to be a witness against himself and his wife at the 
trial. Clearly the Fifth Amendment prohibits a person be¬ 
ing compelled in any criminal case to be witness against 
himself or his wife. The privilege of Nelson to refuse to 
testify against his wife also rests on other grounds which 
will be discussed separately. 

Those 70 exhibits comprised the private papers of Mr. 
and Mrs. Nelson and formed the most prejudicial and dam¬ 
aging evidence of the Government at the trial. Those ex¬ 
hibits included, among other things, the joint income tax 



returns of the defendants Nelson for a period of eleven 
years beginning with the year 1940; check books and check 
stubs; underlying tax figures and data; and other papers, 
all of which allegedly showed that the Nelsons and Now- 
lands were partners in the operation of a so-called “num¬ 
bers” business over a considerable period of time; the 
names of employees and amounts paid to them; and numer¬ 
ous disbursements by them on account of said illicit busi¬ 
ness which the Government claimed showed the operation of 
a lottery within the District of Columbia, Maryland and 
Virginia. 

This point will require extensive argument in view of the 
confusion which has arisen out of the erroneous dictum of 
this court in the May and Garsson cases decided January 
24, 1949 (84 U.S. App. D.C. 233, 175 F. 2d 994). The 
second point deals with the improper “use” and admission 
in evidence of those 70 exhibits against the wife of Nelson 
in violation of D. C. Code (1940) Title 14, sec. 306, which 
provides: “In both civil and criminal proceedings husband 
and wife shall be * * * not compellable to testify for or 
against each other,” and in violation of the Congressional 
immunity or privilege statute, in that the improper “use” 
of the evidence of Nelson against his wife compelled Nelson 
unlawfully to testify against his wife without his or her 
consent. 

The third point deals with the improper admission of 
those 70 exhibits in evidence against the defendants Nelson 
because the documents came to the United States Attorney 
by reason of an unreasonable search and seizure without a 
warrant in violation of the rights of those defendants under 
the Fourth Amendment dealing with unreasonable search 
and seizure, and the Fifth Amendment dealing with com¬ 
pulsory self-incrimination. This question was properly 
raised on motion before trial and again at the trial, and first 
arose on a motion of Mr. Nelson to return those private 
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papers to him and to suppress them generally as evidence 
on the grounds stated. 

All of the points raised here were specifically raised at 
the trial at the time the Government first sought to intro- 
duce those exhibits (App. 412, 482-489, 456-482, 646, 665, 
265). 

To begin with the first point, it will be observed that 18 
U.S.C.A., sec. 3486, provides “No testimony given by a 
witness before either House, * * * shall be used as evidence 
in any criminal proceeding against him in any court, except 
in a prosecution for perjury committed in giving such 
testimony * • 2 U.S.C.A., sec. 192, provides: “Every 

person who having been summoned as a witness by the 
authorities of either House of Congress to give testimony 
or to produce papers upon any matter under inquiry • • # 
willfully makes default, or who, having appeared, refuses 
to answer any question pertinent to the question under in¬ 
quiry, shall be deemed guilty of a misdemeanor * * * 2 
U.S.C.A., sec. 193 provides: “No witness is privileged to 
refuse to testify to any fact, or to produce any paper, • # # 
upon the ground that his testimony to such fact or his pro¬ 
duction of such paper may tend to disgrace him or otherwise 
render him infamous.” 

It is important to notice that Charles E. Nelson only 
claims immunity to the evidence produced by him before 
the Senate committee , and not to the subject matter thereof. 

As is shown by the legislative history of the Congres¬ 
sional immunity or privilege statute copied into the appen¬ 
dix to this brief, the Act was specifically amended in 1862, 
in part to avoid blanket immunity with respect to any of¬ 
fense touched upon in the Congressional inquiry. As the 
immunity or privilege statute now stands and has stood 
since 1862, the Government is and has been free to prose¬ 
cute the witness in criminal proceedings upon the subject 
matter of his evidence, provided it can do so without the 
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“use” against the witness of the testimony or papers pro¬ 
duced or given by the witness under subpoena and while 
under oath. What we complain about in this case is the 
“use” by the Government of those 70 private papers (which 
were a part of the compelled testimony under subpoena of 
Nelson) in violation of the plain and unmistakable injunc¬ 
tion of the statute that such evidence, both oral and written, 
produced by the witness under the duress and compulsion 
of a subpoena, shall not be “used” in any criminal case 
against the witness. That is precisely what the Government 
unlawfully did in this case, and it is a fatal error as to both 
Nelsons. It cannot be denied on this record, that the whole 
case of the Government before the grand jury was built on 
the improper use of those 70 exhibits and the information 
and “leads” unlawfully derived from those exhibits and 
the testimony of Nelson before the Senate Committee. On 
timely objection the trial Judge refused the offer in evidence 
by the Government of the oral testimony given by Nelson 
before the Senate Committee, hut, strangely enough, al¬ 
lowed the Government over timely objection, to put in evi¬ 
dence those 70 exhibits which were an integral part of the 
compelled testimony of the witness. Of course, no distinc¬ 
tion, under the Congressional immunity statute, can be 
drawn between the compulsory oral and written evidence of 
the witness, and the action of the trial Judge in separating 
the two is beyond comprehension. The trial Judge ad¬ 
mitted those exhibits into evidence in the teeth of the stat¬ 
ute forbidding such “use” because he was of the view that 
Nelson had no immunity or privilege against such “use” 
because Nelson had not asserted his Constitutional privilege 
under the Fifth Amendment against self-incrimination. It 
is at once apparent that if such a ruling is the law, then the 
Congressional immunity or privilege statute will have been 
reduced to ashes at one stroke; if the witness must make a 
timely assertion of his privilege against self-incrimination, 
there is no point in the witness giving any testimony what- 




35 


ever and he cannot be compelled to do so. Bryan v. United 
States , 339 U. S. 323, 94 L. Ed. 884, 70 S. Ct. 724; 
Counselman v. Hitchcock , 142 U. S. 547, 35 L. Ed. 1110, 12 
S. Ct. 195 (1892); Hoffman v. United States , 341 U.S. 479, 
486, 490, 95 L. Ed. 1118, 71 S. Ct. 814, 818, 820; Smith 
v. United States , 337 U. S. 137, 93 L. Ed. 1264, 69 S. Ct. 
1000, 1005. On the authority of those cases, he cannot be 
compelled to testify because the immunity or privilege 
granted against the “use” is not “co-extensive” with the 
protection of the Fifth Amendment. On the other hand, by 
way of sharp contrast, a witness can be compelled to testify 
under the Compulsory Testimony Act, which applies to 
nearly all the Federal establishments, because the absolute 
immunity there granted is with respect to any prosecution 
which may substantially touch in any way the “subject 
matter ” of the testimony given by the witnesses or the 
papers produced by him, notwithstanding the pitfall and 
vicarious burden resting on the witness to prove that con¬ 
tention in event he is subsequently prosecuted. The stat¬ 
ute is plain and unambiguous on its face and it must be 
given effect as the Supreme Court expressly stated in 
Bryan v. United States , supra. This is exactly what the 
trial Judge failed to do. To rule otherwise is to render 
the statute meaningless, redundant, and to set up unneces¬ 
sarily an effective or at least formidable obstacle to the 
functioning of the Congress and its ability to obtain any 
evidence whatsoever in aid of its legislative inquiries. This 
point is of vast importance. As early as 1857, the Congress 
realized that it could not effectively function unless it had 
the power to coerce testimony through subpoena, and that 
even this could not be done without granting a substantial 
immunity or privilege to the witness against the “use” (at 
the very least) of such testimony in a criminal proceeding. 
Moreover, the right to protection against self-incrimination 
was of common law origin; the Constitution was merely 
declaratory; and it was early recognized that it was against 
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the instincts and customs of an American that any man 
should be forced to convict himself out of his own mouth. 
Counselman v. Hitchcock, supra. Nothing in the Congres¬ 
sional immunity or privilege statute says or suggests that 
a witness testifying under oath under the compulsion of a 
subpoena may gain immunity or privilege only on condition 
that he make a timely assertion of Constitutional privilege. 
Must the witness defy the Committee, act like a “ revolu¬ 
tionary,’ * and refuse to answer until he is “cornered” and 
the Congress has specifically promised that what the wit¬ 
ness says or produces will not be “used” against him, in¬ 
cluding “leads” from that evidence? It is apparent that 
any such requirement would seriously disrupt the legisla¬ 
tive function; make the statute a mere “trap” for the wit¬ 
ness (Monia v. United States, 317 U.S. 424, 87 L. Ed. 376, 
63 S. Ct. 409; punish the ignorant and cooperative wit¬ 
ness and reward the cunning one who most likely has the 
most significant information from the legislative stand¬ 
point. The fact is that reading the immunity or privi¬ 
lege according to its clear meaning on its face does not 
jeopardize the interests of the Government. The Gov¬ 
ernment exercises an intelligent choice when it issues its 
subpoena compelling the sworn testimony, and personal 
papers of the witness. Consequently, we contend that the 
immunity or privilege against “use” of the evidence of 
Nelson was earned and accrued the moment he was sub¬ 
poenaed and gave substantial testimony under oath with¬ 
out formally first claiming the protection of the Fifth 
Amendment. That immunity or privilege against “use” 
would be sterile indeed if that same testimony could be 
read against the wife of Nelson in violation of the common 
law rule of evidence and the statute (D. C. Code, 1940, Title 
14, sec. 306). Plainly, both statutes are in pari materia as 
applied to husband and wife; and the immunity or privi¬ 
lege granted would be fantastically reduced if the evidence 
of the witness could be “used” against his wife. 
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In the May and Garsson cases this court specifically said 
that nowhere in the record could it find that any evidence 
given hy May or Garsson was used against them at the trial 
and that counsel had not been able to point to any such use . 
Ordinarily that would have been the end of the matter. But 
in the dictum this Court made statements that have been 
widely misunderstood and which are against reason and 
controlling decisions. There, this Court said: “It is estab¬ 
lished that the constitutional privilege must be asserted be¬ 
fore an immunity is established. To be liable to the pen¬ 
alties of the statute for refusal to answer, a witness must 
be asked a question and must refuse to answer. Being then 
compelled to answer, his immunity arises. Absent refusal 
to answer followed by compulsion to answer, no immunity 
arises, either under the statutes before us or under the 
Constitution.” Of course, that formula requires every 
witness under subpoena, which is compulsion in itself, to 
be some sort of a “revolutionary” as to each question and 
each answer in order to gain what the statute plainly grants 
automatically to compelled witnesses. It is hard to fathom 
the reach of that dogma as applied to the ability of the Con¬ 
gress to get anything disclosed, particularly as to the more 
recent spectacular Committees. That reasoning is plainly 
erroneous and the opportunity for re-examination of that 
position is at hand in this case where it is undenied that 70 
exhibits out of the personal private papers of Nelson were 
“used” against him, his wife, and the remaining appellants 
in this appeal, and substantially the entire case of the Gov¬ 
ernment was founded and built on the illegal use of that 
evidence. In the May and Garsson cases the question was 
never presented; the issue is squarely before the Court here. 
In Monia v. United States , infra, the Court was dealing with 
the Compulsory Testimony Act, which granted complete 
immunity as distinguished from the Congressional statute 
which grants partial immunity or privilege against “use” 
and necessarily against “leads” issuing from such use 
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which is immaterial to the present argument. There it 
was held that the witness testifying under subpoena was 
not required to assert his Constitutional privilege in order 
to obtain the immunity which the statute plainly granted. 
The Government being dissatisfied with that result ob¬ 
tained amended legislation which provided in substance 
that immunity was not obtained unless the witness asserted 
his privilege. See Shapiro v. United States, 331 U.S. 1, 92 
L. Ed. 787, 68 S. Ct. 1375. The decision of the trial Judge 
in this case, and the decision of this Court in the May and 
Garsson cases, have wrongfully read such a requirement 
into the instant statute, which ignores the line of cases in 
the Supreme Court holding that waiver of basic and funda¬ 
mental liberties in the Bill of Rights is never “lightly in¬ 
ferred and certainly not on vague and uncertain evidence.” 
See Smith v. United States, infra. 

In Monia v. United States, 317 U.S. 424, 87 L. Ed. 376, 
63 S. Ct. 409, the court said : 

“The question is whether one who, in obedience to 
a subpoena, appears before a grand jury inquiring into 
an alleged violation of the Sherman Act, and gives tes¬ 
timony under oath touching the alleged offense, ob¬ 
tains immunity from prosecution for that offense, 
pursuant to the terms of the Sherman Act, although he 
does not claim his privilege against self-incrimination. 

“The Sherman Act provides in part: • • no per¬ 
son shall be prosecuted or be subject to any penalty 
or forfeiture for or on account of any transaction, 
matter, or thing concerning which he may testify or 
produce evidence, documentary or otherwise, in any 
proceeding, suit or prosecution under said Acts (the 
Interstate Commerce Act, the Sherman Anti-trust Act, 
and^ other acts): Provided further, That no person so 
testifying shall be exempt from prosecution or pun¬ 
ishment for perjury committed in so testifying.’ 

“That statute was supplemented bv the Act of June 
30, 1906 (34 Stat. 798, 15 U.S.C. 33,* 15 U.S.C.A. par. 
33), which, so far as material, is 

<<<••• un( j er immunity provisions (of the above 
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Act and others) immunity shall extend only to a nat¬ 
ural person who, in obedience to a subpoena, gives tes¬ 
timony under oath or produces evidence, documentary 
or otherwise, under oath. • • •’ 

“It is evident that Congress, by the earlier legisla¬ 
tion, had opened the door to a practice whereby the 
Government might be trapped into conferring unin¬ 
tended immunity by witnesses volunteering to testify. 
The amendment was thought, as the Congressional 
Record demonstrates, to be sufficient to protect the 
Government’s interests by preventing immunity unless 
the prosecuting officer, or other Government official 
concerned, should compel the witness’ attendance by 
subpoena and have him sworn. 

“Not until 1933 did Congress evidence an intent 
that if the witness desired immunity he must, in addi¬ 
tion, assert his constitutional privilege. In a series of 
acts adopted between 1934 and 1940 an additional pro¬ 
vision was inserted adding this requirement (citing 
statutes). These acts indicate how simple it would 
have been to add a similar provision applicable to the 
Interstate Commerce Act, the Sherman Act, and others 
which have been allowed to stand as originally enacted 
save for the amending Act of 1906. 

“The legislation involved in the instant case is plain 
in its terms and, on its face, means to the layman that 
if he is subpoenaed, and sworn, and testifies, he is to 
have immunity. Instead of being a trap for the Gov¬ 
ernment, as was the original Act, the statutes in ques¬ 
tion, if interpreted as the Government now desires, 
may well be a trap for the witness. Congress evidently 
intended to afford Government officials the choice of 
subpoenaing a witness and putting him under oath, 
with the knowledge that he would have complete im¬ 
munity from prosecution respecting any matter sub¬ 
stantially connected with the transactions in respect of 
which he testified, or retaining the right to prosecute 
by foregoing the opportunity to examine him. That 
Congress did not intend, or by the statutes in issue to 
provide, that, in addition, the witness must claim his 
privilege, seems clear. It is not for us to add to the 
legislation what Congress pretermitted.” (Emphasis 
supplied.) 
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The specific point involved here would also seem to be 
settled by the decision in Andolschek v. United States, 142 
F. 2d. 503, where Judge Learned Hand said: 

“Coming first to Andolschek, we think that when he 
appeared before the grand jury under subpoena and 
testified, he secured the immunity granted by par. 3119 
of 26 U.S.C.A., Internal Revenue Code. The Judge 
assumed that a witness who, when subpoenaed, does 
not claim his privilege against self-incrimination, sur¬ 
renders it, and cannot thereafter invoke an immunity 
granted him by statute. That ruling was in accord 
with the law as we then understood it; but since the 
trial the Supreme Court has decided (United States v. 
Monia, 317 U.S. 424, 63 S. Ct. 409, 87 L. Ed. 376) that 
a witness under subpoena need not claim his privilege, 
in order to invoke a statutory immunity couched in 
substantially the same language as par. 3119. 

While the Judge’s ruling was right under the de¬ 
cisions which he was then bound to follow, these hav¬ 
ing now been shown to be erroneous, the plea must be 
sustained and the indictment dismissed”. (Italics sup¬ 
plied) 

In United States v. Frontier Asthma Co., 69 F. Supp. 
994, 997, the court said: 

“The Government urges as a ground for striking 
out the defendant’s motion that the testimony of the 
individual defendants given before the Federal Trade 
Commission was given voluntarily and no claim of 
immunity was made before testifying. It was un¬ 
necessary for any of the defendants to claim immun¬ 
ity. The sole question is whether he testified as to 
transactions, matters or things on "which this indict¬ 
ment is laid. U. S. v. Pardue, D.C. 294 F. 543; U. S. 
v. Monia, 317 U. S. 424, 63 S. Ct. 409, 87 L. Ed. 376; 
U. S. v. Andolschek, 142 F. 2d 503. The Government 
now concedes this.” 

In United States v. Moore, 15 F. 2d. 593, 594, the District 
Court said: 

“Congress, no doubt having in view the ruling in 
Brown v. Walker, 161 U. S. 593, 16 S. Ct. 644, 40 L. 
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Ed. 819, embodied in the Volstead Act a provision al¬ 
most identical in language with the case before the 
court for construction in that case. It is therefore but 
fair to say that it intended that it should be similarly 
construed. The purpose of it is perfectly apparent. 
It is to enable the Government by subpoena to compel 
a witness to testify in a case based upon or growing 
out of an alleged violation of the Volstead Act, whether 
he be willing to do so or not, and it guarantees him 
immunity from prosecution, not only for what he tes¬ 
tifies to but for any violation by him of the Act, that 
the Government may be able to ferret out by reason 
of the testimony that he gives. 

Having testified for the Government in obedience to 
a subpoena, they are entitled to the benefit of the 
statute which gives them immunity. 

It is said that the defendants are not entitled to 
immunity, because they did not, when called as wit¬ 
nesses, claim their privilege and refuse to testify . 
That would have been a useless act on their part, be¬ 
cause they were compelled to testify, whether they 
wanted to or not. Such was the ruling in the Brown 
case. It cannot be said they waived their privilege 
when they appeared in obedience to a subpoena and 
testified for the Government”. (Italics supplied) 

In United States v. Fleischman, 339 U. S. 349, 94 L. Ed. 

906, 70 S. Ct. 739, the court said: 

“It should be emphasized that we are not dealing 
with the duties of witnesses summoned by one com¬ 
mittee but with the obligation owed by persons sum¬ 
moned by authority of the Senate or House of Rep¬ 
resentatives to appear before any person or group 
designated by that authority. Reforms in the prac¬ 
tices and procedures of certain committees are vig¬ 
orously demanded by persons both within and without 
Congress. We should not be understood in this case 
as expressing either approval or disapproval of those 
practices. But the remedy, if any is needed, is cer¬ 
tainly not to destroy the effective operation of all com¬ 
mittees, which is the necessary result if they cannot 
compel the disclosure of facts. A subpoena is a sterile 
document if its orders may be flouted with impunity.” 
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See also the separate opinion of Justice Frankfurter 
which states: “any one who ‘willfully makes default’ in 
obeying a valid subpoena to produce records before a com¬ 
mittee of Congress has, ever since 1857, been guilty of a 
federal offense. Act of January 24,1857,11 Stat. 155; R.S. 
sec. 102 as amended by Joint Resolution of June 22, 1938, 
52 Stat. 942, now 2 U.S.C. sec. 192, 2 U.S.C.A. sec. 192.” 

In McGrain v. Daugherty, 273 U.S. 135, 167, 71 L. Ed. 
580, 47 S. Ct. 319, Justice Van Devanter, speaking for an 
unanimous court, said: 

“January 24,1S62, c. 11,12 Stat. 333, Congress mod¬ 
ified the immunity provision in particulars not ma¬ 
terial here. These enactments are now embodied in 
paragraphs 101-104 and 859 of Revised Statutes. They 
show very plainly that Congress intended thereby 

(a) to recognize the power of either house to institute 
inquiries and exact evidence touching subjects within 
its jurisdiction and on wilich it was disposed to act; 

(b) to recognize that such inquiries may be conducted 
through committees; (c) to subject defaulting and 
contumacious witnesses to indictment and punishment 
in the courts, and thereby to enable either house to 
exert the powder of inquiry “more effectively”; and 
(d) to open the way for obtaining evidence in such 
inquiry, which otherwise could not be obtained by ex¬ 
empting witnesses required to give evidence therein 
from criminal and penal prosecutions in respect of 
matters disclosed by their evidence.” (Italics supplied) 

In Bryan v. United States, 399 U. S. 323, 94 L. Ed. 884, 
70 S. Ct. 724 the court in discussing the standard of obed¬ 
ience owed by a witness under subpoena, said: 

4 4 On the other hand, persons summoned as witnesses 
by competent authority have certain minimum duties 
and obligations wilich are necessary concessions to the 
public interest in the orderly operation of legislative 
and judicial machinery. A subpoena has never been 
treated as an invitation to a game of hare and hounds, 
in which the witness must testify only if cornered at 
the end of the chase. If that were the case, then, in- 
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deed, the great power of testimonial compulsion, so 
necessary to the effective functioning of courts and 
legislatures, would be a nullity. We have often iter¬ 
ated the importance of this public duty, which every 
person within the jurisdiction of the Government is 
bound to perform when properly summoned. See 
e. g., Blair v. United States, 1919, 250 U. S. 273, 281, 
39 S. Ct. 468, 471, 63 L. Ed. 979; Blackmer v. United 
States, 1932, 284 U. S. 421, 438, 52 S. Ct. 252, 255, 
76 L. Ed. 375, 

Third. Respondent also contended at the trial that 
the court erred in permitting the Government to read 
to the jury the testimony she had given before the 
House Committee when called upon to produce the 
records. She relies upon R.S. sec. 859, now codified 
in sec. 3486 of Title 18 U.S.C.A., which provides that 
“No testimony given by a witness before • • • any 
committee of either House, • # • shall be used as evi¬ 
dence in any criminal proceeding against him in any 
court, except in a prosecution for perjury committed 
in giving such testimony. * # •” Admittedly her testi¬ 
mony relative to the production of the books comes 
within the literal language of the statute; but the trial 
court thought that to apply the statute to respondents 
testimony would subvert the congressional purpose in 
its passage. We agree. 

We need not set out the history of the statute in 
detail. It should be noted, however, that its function 
was to provide an immunity in subsequent criminal 
proceedings to witnesses before congressional com¬ 
mittees, in return for which it was thought that wit¬ 
nesses could be compelled to give self-incriminating 
testimony. “That purpose was effectively nullified in 

u “R. S. sec. 859, as originally enacted in 1857, was part of sec. 2 of a 
comprehensive statute, 11 Stat 155, designed on the one hand to compel 
the testimony of witnesses and on the other hand to protect them from 
prosecution for crimes revealed by their testimony. Section 1 of the 
Act became R. S. sec. 102, 2 U. S. C. sec. 192, 2 U. S. C. A. sec. 192. As 
first enacted, sec. 2 not only prevented the use of a witness' testimony 
in subsequent criminal proceedings but gave him complete immunity 
from prosecution “for any fact or act touching which he shall be re¬ 
quired to testify.” 11 Stat. 156. This latter provision was deleted in 
1862, 12 Stat. 333, leaving only the partial protection of sec. 859, 
which was in effect declared insufficient to require a witness to give 
self-incriminatory testimony in Counselman v. Hitchcock, 1892, 142 
U. S. 547, 12 S. Ct 195, 35 L. Ed. 1110.” (Italics supplied) 
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1S92 by this Court’s decision in Counselman v. Hitch¬ 
cock, 142 U. S. 547,12 S. Ct. 195, 35 L. Ed.1110, holding 
that R. S. sec. S60 a statute identical in all material res¬ 
pects with R. S. sec. 859, was not a sufficient substitute 
for the constitutional privilege of refusing to answer 
self-incriminating questions. Under that decision, a 
witness who is offered only the partial protection of 
a statute such as Secs. S59 and S60—that his testi¬ 
mony may not be used against him in subsequent 
criminal proceedings—rather than complete immunity 
from prosecution for any act concerning which he 
testifies (see Brown v. Walker, 1896, 161 U. S. 591, 
16 S. Ct. 644, 40 L. Ed. 819) may claim his privilege 
and remain silent with impunity. 

Section 860 was ultimately repealed. Its usefulness 
undermined by the Counselman decisions, it remained 
on the statute books until 1910, “a shield to the 
criminal” and an obstruction to justice. But the 
attention of Congress has not, apparently, been called 
to the anomaly presented by the continued existence 
of R. S. sec. 859, which, like sec. S60, was a constituent 
part of an immunity “bargain” declared invalid in 
the Counselman case. The courts must, therefore, 
give effect to the statute . Cameron v. United States, 
1914, 231 U. S. 710, 720, 34 S. Ct.244, 247, 58 L. 
Ed. 44S. 

It had been the experience of Congress prior to 
1857 that witnesses could not be compelled to disclose 
desired information, in part because of insufficient 
penalties for nondisclosure, and in part because of 
the constitutional privilege against self-incrimination. 
In an attempt to surmount the latter obstacle, Con¬ 
gress enacted what became R. S. sec. 859. By grant¬ 
ing an immunity, it was the congressional intent to 
compel testimony which had hitherto been unavail¬ 
able.” 

The dissenting opinion of Justices Black and Frank¬ 
furter in that case says in part: 

“ 18 U. S. C. A. sec. 3486, provides that no testimony 
given by a witness before any committee of either 
house shall be used as evidence in any criminal 
proceeding against him in any court, except in a 
prosecution for perjury committed in giving such test- 
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imony. The Court admits the use of such testimony 
in convicting Bryan for willful failure to produce 
records violated the 44 literal language” of sec. 3486, 
but declines to give effect to that language. I dissent 
from the Court’s refusal to abide by this congressional 
mandate. 

The statutory exception of 4 4 prosecution for per¬ 
jury” shows that the attention of Congress was 
focused on whether committee testimony should be 
admissible in any type of criminal prosecution. Yet 
the Court now reads the statute as if Congress had 
forbidden the use of committee testimony 4 4 except 
in a prosecution for perjury or for failure to produce 
records . ’ ’ Such extensive judicial law-making is parti¬ 
cularly questionable when used to restrict safeguards 
accorded defendants in criminal cases. Moreover, this 
statute springs from Congress’ recognition of the 
constitutional privilege against compulsory self¬ 
incrimination. The Court’s narrowing of the statute 
marks a radical departure from the principle under¬ 
lying previous interpretations of other immunity 
legislation. Smith v. United States, 337 U. S. 137, 
69 S. Ct. 1000; United States v. Monia, 317 U. S. 424, 
63 S. Ct. 409, 87 L. Ed. 376. 


• •it 

Moreover the statutory language is so clear and pre¬ 
cise that dubious legislative history cannot contradict 
it. And no part of that history even tends to show 
that Congress meant to permit use of a witness’ test¬ 
imony to convict him of any crime other than perjury. 
There is a justifiable reason for the perjury exception. 
The crime consists of the testimony itself, without 
which no prosecution would be possible. Not so with 
default in producing papers.**** If application of the 
statute as Congress wrote it would lead to 4 4 absurd 
conclusions”, so would the Fifth Amendment.” 

Further significant light on the proper construction of 
the Congressional immunity or privilege statute appears 
from contrast with the following decisions under the long 
standing Compulsory Testimony Act, which the Congress 
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recently specifically amended to provide that immunity 
from the subject matter of the testimony of the witness 
would attach only on the timely claim of the witness that 
he w’as standing on his right under the Fifth Amendment 
against self-incrimination, thereby showing unmistakably 
that Congress was fully aware of the exact formula 
required if immunity was to attach only on condition 
that the witness first assert his privilege. In Smith v. 
United States , 337 U. S. 137, 93 L. Ed. 1264, 69 S. Ct. 1000, 
at 1005, the Court said: 

'‘First. The evolution of congressional policy in 
dealing with immunity from criminal prosecution in 
return for evidence has been adequately discussed 
recently bv this Court. United States v. Monia, 1943, 
317 U’S/424, 63 S. Ct. 409, 87 L. Ed. 376, and 
Shapiro v. United States, 194S, 335 U. S. 1, 68 S. 
Ct. 1375, 92 L. Ed. 17S7. Through Counselman v. 
Hitchcock, 142 U. S. 547, 12 S. Ct. 195, 35 L. Ed. 1110, 
it was established that absolute immunity from federal 
criminal prosecution for offenses disclosed by the 
evidence must be given a person compelled to testify 
after claim of privilege against self-incrimination. To 
meet that requirement Congress amended the immunity 
provisions of the Interstate Commerce Act, 24 Stat. 
3S3, sec. 12, 49 U. S. C. A. sec. 12, that protected a 
witness from use against him of evidence so given in 
any subsequent criminal proceeding so as to provide 
that the witness should not be “prosecuted for or 
on account of any transaction, matter or thing, con¬ 
cerning which he may testify •• •.” 337 U. S. 141,69 S. 
Ct. 1002, supra. This remission of responsibility for 
criminal acts met the “absolute” test of the constitu¬ 
tional provision against self-incrimination. Brown v. 
Walker, 161 U. S. 591, 16 S. Ct. 644 40 L. Ed. 819. 
If a witness could not be prosecuted on facts concerning 
which he testified, the witness could not fairly say 
he had been compelled in a criminal case to be a wit¬ 
ness against himself This compulsory testimony 

statute was further amended in 1906 to provide that 
the immunity should extend only to a natural person 
testifying under oath in obedience to a subpoena. 34 
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Stat. 798, 49 U. S. C. A. sec. 48. The Monia case, 
supra, decided in 1943 that it was not necessary for 
a witness to claim his privilege against self-incrimina¬ 
tion under the compulsory testimony statute as thus 
amended. This conclusion was reached on an inter¬ 
pretation of the immunity statute, 317 U. S. at page 
430, 63 S. Ct. at page 412, 87 L. Ed. 376, despite a 
contrary rule requiring a claim of privilege under the 
self-incrimination provision of the Fifth Amendment. 
See Vajtauer v. Commissioner, 273 U. S. 103, 113, 47 
S. Ct. 302, 306, 71 L. Ed. 560. Cf. Heike v. United 
States, 227 U. S. 131, 33 S. Ct. 226, 57 L. Ed. 450. 

In the light of these decisions adjusting the witness’ 
duty of testimony to his constitutional protection 
against self-incrimination, Congress has been enabled, 
through the use of the Compulsory Testimony Act 
of 1893 as a model, to legislate so as to force from 
the lips of the guilty testimony believed necessary to 
administer a variety of acts. 

By the date of the Monia decision, Congress had, 
foresightedlv, added to the standard immunity clause, 
drawn from the Interstate Commerce Act, the provi¬ 
sion that the witness must claim his privilege. By 
this addition the statute on compulsory-testimony as 
to this requirement was put on a parity with the 
constitutional privilege against self-incrimination. It 
is such a supplemented immunity statute that we are 
called upon to apply in this case. 

Petitioner was compelled to testify at the examina¬ 
tion under the Price Control Act. He was subpoenaed 
and put under oath. At the beginning of the examina¬ 
tion, he raised a question as to the validity of the 
subpoena so as to assure himself that he was not 
voluntarily present. He promptly declared: “I want 
to claim privilege as to anything that I say.” In 
response to the examiner’s queries as to his and 
Daisart’s business activities, petitioner thereafter 
made the statements set out 337 U. S. at pages 143 to 
145, 69 S. Ct. at pages 1003 to 1004, supra. These 
statements as to the organization oi his business, his 
suppliers and customers, his banking connections and 
the method of computing the selling price of surplus 
materials are clearly more than suggestions from 
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which it might be imagined evidence as to his opera¬ 
tions could be obtained. Brown v. Walker, 161 U. S. 
at page 599, 16 S. Ct. at page 647, 40 L. Ed. 819. 
The facts brought out in his examination are not 
facts disassociated from his prosecution as in Heike 
v. United States, 227 U.S. 131, 33 S. 226, 57 L. Ed. 
450, but in the language of the Compulsory Testi¬ 
mony Act are pertinent to the prosecution and ‘con¬ 
cerning which’ petitioner testified. The facts were 
links in the chain of evidence. *** 

Although the privilege against self-incrimination 
must be claimed, when claimed it is guaranteed by the 

Constitution. Thereafter onlv absolute immunitv 

* * 

from federal prosecution is sufficient to compel the 
desired testimony. Waiver of constitutional rights, 
however, is not lightly to be inferred 11 . A witness 
cannot properly be held after claim to have waived 
his privilege and consequent immunity upon vague 
and uncertain evidence. 

Certainly many of these disclosures furnished leads 
that could have uncovered evidence of the unlawful 
conspiracy charged in the indictment.” 

By the clear words and meaning and the legislative 
history of the statute, sec. 3486, the immunity is automatic 
and nothing in reason or logic justifies a supposition that 
the witness must invoke the protection of the Constitution 
in order to bring into effect the purpose of the statute. 
The statute clearly states that the mere fact of testifying 
cloaks the witness with immunity against the use of the 
testimony given. Nothing in the history of the statute 
justifies the conclusion that the witness must be recalcitrant 
and then be ordered to testify to gain the immunity 
provided by the statute. As the immunity or privilege is 
against use and what is learned as the result of “leads,” 
the statute affords a large practical protection to the wit- 

u Hodges v. Easton , 106 U. S. 408, 412, 1 S. Ct. 307, 310, 27 L. Ed. 
169; Ohio Bell Tel. Co. v. Public Utilities Commission , 301 U. S. 292, 
306, 57 S. Ct. 724, 731, 81 L. Ed. 1093; Aetna Ins. Co. v. Kennedy , 301 
U. S. 389, 394, 57 S. Ct. 809, 812, 81 L. Ed. 1177; Johnson v. Zerbst, 304 
U. S. 458, 464, 58 S. Ct. 1019, 1023, 82 L. Ed. 1461. 
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ness. And unless this statute is maintained in full vigor, 
this generation will witness a complete breakdown in the 
legislative power of investigation in aid of legislation un¬ 
less new legislation appears granting immunity “co¬ 
extensive’ 9 with the Fifth Amendment. That is exactly 
what the Congress has refused to do since the change in 
the statute in 1862. 

The Congress never intended 18 U. S. C. A. sec. 34S6 to be 
an illusion, much less a trap and snare for the uninformed. 
The traditional and at times grudging reluctance of Judges 
to accord basic constitutional privileges, unless the witness 
was astute enough to repeat at the right time the set ritual 
of words to protect his rights, has been largely dissipated 
in recent years by the decisions. If a witness is coerced by 
the compulsion of a subpoena to demonstrate himself 
guilty of an offense there is something particularly repre¬ 
hensible about using his own forced evidence to put him 
behind bars or to render him infamous or disgraced. Many 
courts have spoken out against the practice of prosecutors 
in calling defendants before grand juries and then using the 
words out of the mouth of the defendant as the basis for 
an indictment. That is exactly what the Government 
did in effect in this case. To apply the dictum of the 
May and Garson cases here would be erroneous because 
that dictum does not take into account the long line of deci¬ 
sions that waiver of fundamental constitutional rights 
embodied in the Bill of Rights is not “lightly inferred” 
and never on “vague and uncertain” evidence, and because 
it does not take in consideration the virtually unbroken 
line of authority that “compelled” testimony, such as, for 
example, evidence given or produced compulsorily under 
subpoena and oath, cannot lawfully be used against the 
witness in a criminal proceeding unless the witness was 
first warned of his privilege against self-incrimination, even 
in the absence of an immunity statute, because to do so 
violates the injunction of the Fifth Amendment that “No 
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person 1 *** shall be compelled *** to be a witness against 
himself in a criminal proceeding. ’ 

So the first and proper point of inquiry is not whether 
the compelled witness “waived" his privilege by failing 
to make a timely claim to protection under the Constitution, 
but, rather, whether the witness was warned of his rights 
and had the assistance of counsel before he proceeded to 
give evidence against himself. In no other way can the 
constitutional prerogative of the witness be safeguarded 
and the public policy be maintained which is behind that 
great historic privilege and which represents the very 
spirit and life of the institutions of the Republic. Nelson 
was never warned about his constitutional privilege at any 
time by the Senate Committee. Nothing in the entire 
hostile and abusive examination remotely suggests an intel¬ 
ligent “waiver" of privilege, either actual or constructive. 
And, of course, it appears without dispute that he was 
without the assistance of counsel. The great protection 
of the Fifth Amendment stands supreme and overriding. 
If there was any real question of “waiver" of that basic 
right, the burden was on the Government to demonstrate 
it in an affirmative way, which it failed to do. In People 
v. Chlebowy, 78 N.Y.S. 2d 596, 191 Misc. 768, 773, the 

court recentlv said: 

* 

“In an analogous situation, the Court of Appeals has 
held that where a prospective defendant was called 
at a coroner’s inquest and was examined without the 
advice of counsel and without being advised of his 
privilege against self-incrimination, his testimony 
could not be used against him when he was subse¬ 
quently tried upon a charge of homicide (People v. 
Mondon, 103 N. Y. 211; People v. Ferola, 215 N. Y. 

‘Proof of waiver of basic constitutional rights must be clear, con¬ 
vincing and certain-equal with the waiver of right of counsel, or of one 
juror. United States v. White, 322 U. S. 694, 8 L. Ed. 1542, 64 S. Ct. 
1248, 152 ALR 1202; Patton v. United States, 281 U. S. 276, 74 L. Ed. 
854, 50 S. Ct. 253, 70 ALR 263; Powell v. Alabama, 287 U. S. 45, 77 
L. Ed. 158, 53 S. Ct. 55, 84 ALR 527; Walker v. Johnston, 312 U. S. 275, 
85 L. Ed. 830, 61 S. Ct. 574. 
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285). See also the dictum in People v. Lewis (260 
N. Y. 171, 174) to the effect that a criminal trial would 
be defective if a defendant not represented by counsel 
were examined without being warned of his privilege 
against self-incrimination. An analogy may also be 
found in the cases holding that an indictment found 
by a grand jury should be dismissed, where it appeared 
that the prospective defendant had been called before 
the grand jury and had been examined without being 
advised of his privilege against self-incrimination. 

It has been repeatedly held that, even though no 
immunity statute applied to the case and therefore the 
defendant did not acquire general immunity, the 
illegally elicted testimony of the defendant could not 
be used against him and an indictment could not 
properly be based thereon. (People v. Haines, 6 N. Y. 
Crim. Rep. 100; People v. Baumer, 136 Misc. 17; cf 
People v. Stein, 221 App. Div. 500, appeal dismissed 
249 N. Y. 551; United States v. De Lorenzo, 151 F.2d. 
122; see also remarks of Charles H. Tuttle, Proceed¬ 
ings of the Governor’s Conference on Crime, The 
Criminal and Society, 1935, p. 74. People ex rel. 
Coyle v. Truesdell, 259 App. Div 282.” 

For example, see Gendron v. Burnham, S. Ct. Me, July 
16, 1951, 82 A. 2d. 773, 780: “The practice of calling sus¬ 
pects before the grand jury and there examining them, 
secretly and unaccompanied by counsel with respect to 
crimes of which they are suspected is not to be encouraged. 
It has not been the customary procedure in this jurisdic¬ 
tion. Under such practice it is all too easy to violate 
the constitutional rights of the individual. # It is unneces¬ 
sary ### to lay dowm rules as to what will or will not 
vitiate an indictment found against a person called before 
the grand jury as a witness, nor with respect to the limita¬ 
tions upon the use against him or his answers before the 
grand jury. Suffice it to say it is a practice also fraught 
with danger to successful prosecution of one indicted as 
a result thereof. 

The Congress has never stooped to trickery in writing 



immunity statutes; nor said that the witness could have 
immunity only when he was smart enough to play a game 
of wits with the Government by timely assertion of priv¬ 
ilege and then only if he could pin down his cross-examiner 
to a positive commitment that his immunity was recog¬ 
nized in such form that the witness could prove it if 
need be. While certain statutes are spoken of as grant¬ 
ing “absolute immunity”, it is obvious that the phrase 
is only a half-truth. The “absolute” immunity is only 
against federal prosecution. The States are free to use 
the evidence of the witness. Hale v. Henkel, 201 U. S. 43, 
6S, 50 L. Ed. 652, 26 S. Ct. 370; Feldman v. United States, 
322 U. S. 4S7, 490, SS L. Ed. 1414, 64 S. Ct. 10S2, 154 ALR 
9S2. So then, the “absolute” statutes are only partial in 
reality, as is 18 U. S. C. A. sec. 34S6 under the decisions. 
Hence, there is no justification for reading the Congres¬ 
sional immunity statute in weazel fashion or to draw any 
fanciful distinction between “absolute” and “ incomplete” 
immunity or privilege, especially when such construction in 
inevitable result sets the statute in practice to naught, and 
poses, even precipitates, a grave threat to the power of the 
Congress to function effectively in the public interest. 

If the present practices of the more publicized committees 
are to continue; if the legitimate purpose of legislative in¬ 
quiry is distorted into widespread and indiscriminate sum¬ 
moning of witnesses for the mere purpose of uncovering 
evidence to trap the witness alone; if those inquiries con¬ 
tinue to be nothing short of dark ages inquisition for the 
purpose of sending many men to grand juries, then the 
Congress and the courts must make up their minds whether 
they will “fish or cut bait”. But it is no part of the 
business of the courts to promote those distorted legislative 
practices, already subjected to widespread criticism in and 
out of Congress, by altering or failing to give effect to the 
plain words of the statute in order to trap the guilty in a 
game of wits which turns on timely assertion of constitu- 
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tional privilege against self-incrimination, about which the 
average layman knows nothing. 

The Bill of Rights and the Fifth Amendment cannot last 
if the courts read the protection in captious terms, and 
set a pattern whereby every free man may be denied the 
protection of the Constitution because he was not accom¬ 
panied by a lawyer who instructed the witness at the right 
time to utter the magical words “I refuse to answer on 
the ground that my answer may tend to incriminate me.” 
Under the plainly unsupportable dictum of the May and 
Garsson cases, that ritual would have to be repeated as to 
each question or “area” of questions, and apparently a 
separate immunity “bargain” would have to be made as 
to each question, if the witness was to have fair play and 
either his Constitutional right or its substantial equivilant 
in immunity. The doctrine of those cases would make the 
legislative power of inquiry interminable and unwieldy. 

See, also, the dissenting opinion of Judge Clark in 
United States v. De Lorenzo, 151 F. 2d. 122, 127 (2d Cir.); 

“Hence it does not seem to me that the application 
of the constitutional protection should be at all equi- 
vical here. For this involves not only an important 
question of personal liberties, but also one going to the 
heart of the valuable investigative functions of Con¬ 
gress. It is to the public interest that the power to 
investigate be unhampered and that witnesses be in¬ 
duced, indeed forced, to testify with the complete 
protection which satisfies the constitutional intent, 
rather than be allowed to remain silent in reliance 
upon their constitutional prerogatives. It is desirable, 
therefore, that the statutory provisions be construed, 
if possible, to contain such immunity, rather than be 
held insufficient, with the privilege of refusing to 
testify then freely operative. There are difficulties 
in such interpretation, it is true, arising out of the 
history of the legislation; the situation is one where 
clarification must await the decision of the highest 
court. But for present purposes we need not decide 
.finally whether the statutes are complete or not; for 



the force of the constitutional principle alone requires 
us to set aside a conviction based upon facts a witness 
was compelled to admit on his congressional exami¬ 
nation.” 

Nelson was not a voluntary witness before the Senate 
Committee. Plis examination shows that the witness w’as 
under the compulsion of subpoena and that he was bad¬ 
gered, threatened, bullied and trapped from the beginning 
to the end of his examination and that he w T as cross- 
examined by two Senators and at least two attorneys for 
the Committee who were surrounded by an array of lawyers 
for the Committee. Two Senators told Nelson they did 
not believe him, were giving him another “chance”, and a 
Committee policeman was directed by the Committee to 
accompany Nelson to his farm to get the private papers 
now’ in dispute. In short the whole atmosphere of the 
examination, the participants in it, and the fact that Nelson 
had little education, was partially deaf, was without benefit 
of counsel, and never w’arned by the Committee about his 
privilege against self-incrimination, show’ that the witness 
w’as coerced, forced and it was an abuse of power w’hich 
had no legitimate relation to an inquiry in aid of new’ 
legislation. The evidence of Nelson was not voluntary, 
and this case is outside the dictum of the May and Garsson 
cases. The mere fact that a witness testifies without claim¬ 
ing his right to immunity or privilege, is insufficient to 
constitute a waiver, if the element of compulsion is present. 
United States v. Moore, 15 F. 2d 593, Boyle v. Wilcockson, 
184 Iowa 757, 169 N.W. 241, State ex rel. Marshall v. 
Petteway, 121 Fla. 822, 164 So. 872, followed in State ex. 
rel. Trues dell v. Petteway, 121 Fla. 828,164 So. 874, People 
ex rel. Beckerman v. Doe, 31 Y. S. 2d 217. 

In People v. Sharp, 107 N. Y. 427, 14 N. E. 319, 332, 333, 
the court said: 

“It is enough if he (the witness) was obliged by law 
to answ’er the inquiry; and he could not be required, in 
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order to gain the indemnity which the same law af¬ 
forded, to go through the formality of an objection 
or protest, which, however made, would be useless #### . 
A person who yields from the necessity of obedience 
cannot be said to have the power of acting by his own 
choice; and where the law says he shall be compelled 
to attend, and shall be compelled to testify, acquies¬ 
cence is not election **. Under such circumstances, 
the witness must be deemed to speak for the safety 
of his person, and in view of the indemnity which the 
law promises .’ 9 

In People v. Schwarz, 78 Cal. App. 561, 570, 248 P. 
990 the court said: 

“The weight of authority clearly supports the pro¬ 
position that one who is brought into court under sub¬ 
poena and testifies pursuant thereto acts under com¬ 
pulsion. 

* • • • • 

In Boyd v. United States, 116 U. S. 616, 29 L. Ed. 
746, 6 S. Ct. 524, it was said: “Constitutional provi¬ 
sions for the security of person and property should 
be liberally construed. A close literal construction 
deprives them of half their efficacy, and leads to 
gradual depreciation of the right, as if it consisted 
more in sound than in substance. It is the duty of 
the courts to be watchful for the constitutional rights 
of the citizen, and against all stealthy encroachment 
thereon. Their motto should be obsta principiis 

In most jurisdictions statutes or constitutional provisions 
have been adopted under which a witness who is com¬ 
pelled to testify concerning a criminal matter is granted 
immunity from a subsequent prosecution based on any self- 
incriminating evidence he may be required to give; and one 
entitled to immunity under such a statute or constitutional 
provision may protect his rights. The immunity statutes 
usually are, and they should be, as broad as the constitu¬ 
tional provision granting privilege against self-incrimi¬ 
nation. See the large list of cases cited in 22 C.J.S. sec. 
46(b), pp. 106, 107, where it is also stated: “While it has 



56 


been said that an immunity statute should be construed 
liberally and it has also been said that is should be strictly 
construed, a safe rule of construction would seem to be 
that it should be construed so as to effect a practical and 
beneficient purpose, and not in such manner as unduly to 
hinder or obstruct the administration of justice .’ 7 (Citing 
cases.) 

A statute providing that incriminating evidence shall not 
be used prescribes a rule as to the competency of evidence . 
Burrell v. Montana, 194 U. S. 572, 48 L. Ed. 1122, 24 S. Ct. 
7S7, affirming State v. Burrell, 27 Mont. 282, 70 P. 9S2. 

In 22 C. J. S. sec. 649, p. 994, it is stated that “the more 
general view is that the constitutional guaranty renders 
incompetent only such evidence as is furnished or produced 
by the accused under “testimonial compulsion”, such as 
disclosures obtained by legal process against him as a 
witness.” Citing: People v. Jones, 112 Cal. App. 68, 296 
P. 317, State v. Barela, 23 N. Mex. 395, 168 P. 545, State 
v. Griffen, 129 S. C. 200, 124 S. E. 81, 35 ALE 1227; Ross v. 
State, 204 Ind. 2S1, 182 N. E. 865; People v. Sallow, 165 
N. Y. S. 915, 100 Misc. 447, State v. Gatton, 60 Ohio App. 
192, 20 N. E. 2d. 265, Holt v. United States, 213 U. S. 245, 
54 L. Ed. 1021, People v. Placido, 310 Mich. 404, 17 N. W. 
2d. 230, State v. Sturtevant, 96 N. H. 99, 70 A. 2d. 909, 
People v. Strauss, 22 N. Y. S. 2d. 155, 174 Misc. 881. 
State v. Taylor, 213 S. C. 330, 49 S. E. 2d. 2S9, State v. 
HambricJc, 65 Wvo. 1, 196 P. 2d. 661, rehearing den. 65 
Wyo. 1, 198 P. 2d. 969. 

With respect to the construction of various statutes which 
prohibit the “use” of the evidence given by the witness, 
see Wigmore, Evidence, 2d. Ed., Vol 4, sec. 2283, p. 971, 
where it is stated: “Regardless, however, of the efficacy 
of such statutes to annul the privilege, and assuming that 
answers were duly made by the witness without disputing 
his compellability thereunder, the statutes have of course, 
according to their terms, the effect of preventing the later 
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use of such answers. This result has seldom, indeed, been 
invoked but cannot be doubted. Jacobs v. United States, 
(C.C.A. 1st), 161 F. 694, under U.S. St. 1898, c. 541, sec. 
7). 1908; Alkon v. United States, (1st Cir.), 163 F. 810 
(under U. S. Rev. St. 1878, sec. 860, now repealed) See also 
State v. Quarles, 1853,13 Ark. 307, 311, and People v. Kelly, 
1861, 24 N.Y. 74, 83, from which Dean Wigmore quotes ex¬ 
tensively to show early rational construction of immunity 
statutes against “use” of the evidence of the witness. 

Point 2. The Court erred in allowing the Government 
to put in evidence the exhibits described in the first point 
against Mrs. Nelson in violation of D. C. Code (1940) Title 
14, Sec. 306, and 18 U.S.C.A., Sec. 3486. 

D. C. Code (1940) Title 14 sec. 306 provides: “In both 
civil and criminal proceedings, husband and wife shall be 
competent but not compellable to testify for or against each 
other.” May the Government in violation of 18 U.S.C.A. 
sec. 3486, unlawfully “use” the evidence of Mr. Nelson 
before the Senate Committee given pursuant to subpoena 
against his wife and in violation of the D.C. Code (1940) 
Title 14 sec. 306? We think not. Both statutes as applied 
to husband and wife are obviously in pari materia. The 
Congressional immunity or privilege statute "would be a 
futile and empty thing indeed if the Senate under compul¬ 
sion of a subpoena could force the lips of the husband and 
thereby make a case against his wife. This is prohibited 
bv ancient rules of the common law and the District of 
Columbia statute quoted above. The 70 exhibits "were the 
personal papers of Mr. and Mrs. Nelson and they formed 
the most damaging evidence for the Government. Indeed, 
the Government built its entire case before the grand jury 
and at the trial upon the improper use of those exhibits 
and the information and “leads” derived therefrom. The 
use in court, over objection, of records produced before the 
Senate Committee while under subpoena "was no different 
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than if the husband had been forced against his will to 
take the stand and testify against his wife. As husband 
and wife are one person in the law for evidentiary pur¬ 
poses and as the gravest considerations of public policy 
forbid this incursion into the confidential relations, it is 
obvious that the judgment must be reversed as to both 
Nelsons on this ground alone. Wigmore, Evidence, 2d. 
Ed., Vol. 4, sec. 2232, p. 763, states the rule as follows: 

“Extra-judicial admissions of wife or husband. 
That which is privileged is testimony in any form, 
by the wife or husband against the other. Extra¬ 
judicial admissions are a sort of testimony (ante, par. 
1048); hence, they are equally privileged with test¬ 
imony on the stand. The same result, to be sure, may 
be reached by another principle, for since the wife 
or husband is not ordinarily an agent for the other 
(ante, par. 1078), the former’s extra-judicial state¬ 
ments are mere hearsay assertions and therefore inad¬ 
missible. Whichever theory the judicial rulings may 
have had in mind, it is settled that such admissions are 
not receivable, either when the spouse making them 
is a third person as to the litigation or when he or she 
is a party to the cause: (Citing cases) 

(p. 765) 

“Hearsay; Production of Documents. 

The privilege applies to testimony in any form. 

“Hence the production of documents from the wife 
or husband against the other is within the privilege.” 
(citing State v. Durham, 121 N. C. 546, 28 S. E. 22; 
State v. Bramlett, 114 S. C. 389, 103 S. E. 755) 

Wigmore, par. 2234 says: 

“If the fear of causing marital dissention or dis¬ 
turbing the domestic peace were genuinely the ground 
of the privilege (ante, par. 2228), then the privilege 
should apply to testimony which in any way disparages 
or disfavors the other spouse, irrespective of his being 
a party to the cause for the wife’s public assertion 
of a husband’s fraud or perjury (for example) must 
tend plainly to that apprehended effect, even though 
the husband be not legally charged at the moment. On 
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some such ground, it was early attempted to apply 
the privilege to all testimony thus attributing mis¬ 
conduct to the other spouse, or, as it is phrased “ tend¬ 
ing’’ to accuse the other; i. e., making statements which 
by exposing the misconduct, tended towards the formal 
institution of a suit or prosecution.” 

Wigmore, Evidence, 2d. Ed. Vol. 4, sec. 2236, p. 772, 
shows that the rules above stated are not relaxed in crim¬ 
inal cases and that the general rule against the compul¬ 
sory use of spouses’ testimony and extra-judicial admis¬ 
sions applies. 

See also, Wolfle v. United States, 291 U.S. 7, 78 L. Ed. 
617, 54 S. Ct. 279, and Blau v. United States, 340 U. S. 332, 
95 L. Ed. 306, 71 S. Ct. 301, (App. 265-266, 399, 405, 565). 

In Brunner v. United States (C. C. A. 6th), 168 F. 2d. 
281, 282, the court said: 

“In 1892 it was held that the competency of wit¬ 
nesses in criminal trials in the courts of the United 
States was governed bv the common law. Logan v. 
United States, 144 U. S. 263, 303, 12 S. Ct. 617, 36 L. 
Ed. 429; Hendrix v. United States, 219 U.S. 79, 81, 
31 S. Ct. 193, 55 L. Ed. 102. There can be no doubt 
that at common law a wife is not a competent witness 
for or against her husband except in cases involving 
personal injuries to her. 

In 1SS7 an exception to the rule was sanctioned 
by statute (Title 28, U. S. C. A. Sec. 633) which per¬ 
mitted a wife, with her consent, to testify against 
her husband in prosecution for bigamy or unlawful 
cohabitation under any statute of the United States. 
Congress has not otherwise changed the common law 
rule. 

Out of the Funk case grew Rule 26 of the Federal Rules 
of Criminal Procedure, 18 U. S. C. A. following section 
687, wilich provides: 

“Rule 26. Evidence. In all trials the testimony 
of witnesses shall be taken orally in open court, unless 
otherwise provided by an act of Congress or by these 
rules. The admissibility of evidence and the com- 
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petency and privileges of witnesses shall be governed, 
except* when an act of Congress or these rules other¬ 
wise provide, by the principles of the common law as 
they may be interpreted by the courts of the United 
States in the light of reason and experience.” 

And the District Court was no doubt controlled by its 
view of this rule in allowing appellant’s wife to testify 
against him. But in 1893, or forty years before the Funk 
case, the Supreme Court said in Graves v. United States, 
150 U. S. 118, 121, 14 S. Ct. 40, 37 L. Ed. 1021 (a criminal 
case), that the wife was not a competent witness against 
her husband. See also United States v. Jones, D. C., 32 
F. 569. And in Paul v. United States, 3 Cir., 79 F. 2d 561, 
563, the court held that it was error to permit the hus¬ 
band to testify against his wife and another indicted with 
her. 

‘‘Our view is that we must accept the opinion of the 
Supreme Court in the Graves case as a correct inter¬ 
pretation of the law. It may be that “in the light 
of reason and experience” the Supreme Court will 
find it desirable to remove the incompetencv of a wife 
as a witness in a criminal case against her husband, 
but it has not yet done so.” 

Compare Commercial Credit Co. v. McReynolds, 63 App. 
D. C. 42, 43, 63 F. 2d 990. 

Point 3. The Court erred in refusing to return the papers 
and documents described in Point 1 to Charles E. Nelson, 
and in refusing to suppress them as evidence, because the 
prosecution obtained those papers and documents as the 
result of an unreasonable search and seizure by trickery in 
derogation of the Fourth and Fifth Amendments to the Fed¬ 
eral Constitution; such unconscionable conduct which does 
not comport with the standards of a “gentleman.” 

While Charles E. Nelson was testifying under oath be¬ 
fore the Senate Committee, Senator Hunt directed Nelson 
to accompany a member of the staff of the committee to his 
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farm and turn over his records, which were to include a 
'‘little red book” and other papers showing his net worth 
and “ins” and “outs”. A Maryland State policeman 
attached to the staff of the committee rode in the auto¬ 
mobile of Nelson to the farm and there obtained, a large 
box full of the tax, financial, pay-roll deductions and other 
private papers and books of Mr. and Mrs. Nelson. Those 
papers also included copies of tax returns for more than 
ten years, and supporting data (which involved both Now- 
lands because the income from “speculation” of the Nel¬ 
sons and Nowlands was reported to the United States as 
a partnership). Those papers and books are the same 70 
exhibits which the Government put in evidence at the trial. 
Smith, the policeman and aide to the Committee, turned 
those papers and books over to the Senate Committee the 
same night. At the time Senator Hunt directed Nelson 
to accompany the aide to the committee, he made the fol¬ 
lowing promise to Nelson on behalf of the Senate Com¬ 
mittee as is shown by the Senate testimony on the last page 
of the appendix to this brief: 

Senator Hunt. Mr. Nelson, we will have a staff 
member accompany you out to your home and if you 
will turn over to him your account book, the little Ved 
book you spoke of, he will see that you get a receipt 
for it and the committee will return it to you at the 
very earliest date , so as not to inconvenience you arvy. 
You are excused now, Mr. Nelson. 

Mr. Nelson. I am afraid I do not understand what 
it is you want me to do. 

Senator Hunt. Well, we will have a member of the 
staff—you tell me if you are not hearing—go with you 
out to your home and you turn over to him a statement 
of your net worth together with vour little account 
book that you spoke of as the little red book, where 
you keep your “ins” and “outs”, as you said. In 
addition to that, the subpoena that you are now tes¬ 
tifying under will hold until such time as the committee 
releases the subpoena. Now is there anything you do 
not understand? 



Mr. Nelson. You expect me to send a statement of 
the net worth back tonight? 

Senator Hunt. Not necessarily, but we would like it 
just as soon as you can have it prepared. We do want, 
however, the little red book you spoke of, your “ins” 
and “outs”. 

While Nelson was still under subpoena, on instructions 
from Senator 0'Conor, and in gross violation of the Com¬ 
mittee's explicit promise to Nelson, all of the private 
papers of Mr. Nelson and Mrs. Nelson were turned over 
to the United States Attorney for the District of Columbia 
who gave as a receipt therefor a subpoena duces tecum. 

This was an unreasonable search and seizure affecting 
the Nelsons and Nowlands in violation of the Fourth and 
Fifth Amendments to the Federal Constitution relating to 
unreasonable search and seizure and self-incrimination. No 
effort was made by the Senate Committee to keep its promise 
to Nelson to return those papers and records to him. As is 
shown throughout the record by the testimony of Smith, 
committee aide and investigator, and by three Assistant 
United States Attorneys, all were working in close co-oper¬ 
ation to get those papers before the grand jury which re¬ 
turned the indictment in this case. This unconscionable 
behavior in violation of a solemn promise by the Committee 
to Nelson constituted an unreasonable search and seizure 
of the private papers of the Nelsons and Nowlands, and in 
any event as to Mr. Nelson, to the same extent as if the 
prosecutors had broken down the door of Nelson's house and 
had taken the papers by force without a warrant of any kind. 
It appears that the Senate itself never cited Nelson for 
perjury or ordered those papers to be turned over to the 
executive branch of the Government. This conduct was an 
unreasonable search and seizure. Gouled v. United States, 
255 U. S. 298, 65 L. Ed. 647, 41 S. Ct. 261; Silverthorne 
Lumber Co. v. United States, 251 U.S. 3S5, 64 L. Ed. 319, 40 
S. Ct. 182; Weeks v. United States , 232 U.S. 383, 58 L. Ed. 
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652, 34 S. Ct. 341; McDonald v. United States , 335 I7.S. 451, 
93 L. Ed. 153, 69 S. Ct. 191; Olmstead v. United States, 277 
U.S. 438, 72 L. Ed. 944, 48 S. Ct. 564; United States v. Di 
Corvo, 37 F. 2d. 124; Takahashi v. United States, 143 F. 2d. 
118, 122. 

See, also Boyd v. United States, 116 U.S. 616, 29, L. Ed. 
746, 6 S. Ct. 524. “It is our opinion, therefore, that a com¬ 
pulsory production of a man’s private papers to establish a 
criminal charge against him or to forfeit his property is 
within the scope of the Fourth Amendment to the Constitu¬ 
tion, in all cases in which a search and seizure would be; 
because it is a material ingredient and effects the sole object 
and purpose of search and seizure.” 

After those private papers and records had been turned 
over to the United States Attorney and before any indict¬ 
ment had been returned, Charles E. Nelson, claiming to be 
the owner of those papers and records, filed a motion in the 
District Court for the return of the documents to him and 
to suppress them as evidence. The moving papers recited 
the foregoing circumstances as to how they got into the pos¬ 
session of the prosecutors and the violation of the promise 
of the Senate Committee to return those documents to Nel¬ 
son, as well as the fact that they constituted a part of his 
compelled testimony under subpoena before that committee. 
The Government filed an opposition, supported by the 
affidavit of Smith, the policeman and committee aide, that 
Nelson “voluntarily” turned over the papers to him. With¬ 
out taking any testimony, the District Judge entered an 
order (App. 39) denying the motion and it erroneously 
recited that the court had found that the papers were “vol¬ 
untarily” turned over by Nelson to Smith and the Commit¬ 
tee. This ruling on the motion without hearing any evidence, 
which was requested, is challenged because the -whole record 
shows that Nelson produced those papers under the legal 
compulsion of a subpoena; and again, because the courts 
have long since pierced the alleged “voluntariness” of a 
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witness turning over private papers while a policeman is 
standing over him, all of which was shown by Smith's own 
affidavit offered by the Government. 6 

5 That “voluntariness” is not legally found where the person acts under 
compulsion of subpoena or official authority, see Davis v. United States, 
328 U.S. 582, 598-600, 90 L. Ed. 1453, 60 S.Ct. 1256, rehearing den. 329 
U. S. 824, 91 L. Ed. 700, 67 S. Ct. 107, where Justices Frankfurter and 
Murphy said: 

“To say that a yielding to continuous pressure by arresting officers, 
accompanied by minatory manifestations to resort to self-help, consti¬ 
tutes a voluntary yielding, is to disregard ordinary experience. This 
Court preferred not to do that in Amos v. United States, 255 U. S. 313, 
65 L. Ed. 654, 41 S. Ct 266. We held that when officers stated that they 
were revenue officers and requested admission to the premises in order 
to make a search there was as a matter of law, ‘implied coercion’.” 
Inasmuch “as conduct under duress involves a choice”, the Fourth 
Amendment is hardly to be nullified by finding every submission short 
of overpowering force “voluntary.” See Union P. R. Co. v. Public Serv¬ 
ice Comm., 248 U. S. 67, 70, 63 L. Ed. 131, 133, 39 S. Ct 24, PUR 1915 
B 315. 

* * * * • 

“In considering whether evidence was freely given or coerced, the law 
has always meant by “voluntary” what everybody else means by it To 
make voluntariness turn on the nature of the quest, instead of on the 
nature of the response of the person in control of the sought documents, 
is to distort familiar notions on the basis of which the law has heretofore 
adjudged legal consequences.” 

“Stern enforcement of the criminal law is the hallmark of a healthy 
and self-confident society. But in our democracy such enforcement pre¬ 
supposes a moral atmosphere and a reliance upon intelligence whereby 
the effective administration of justice can be achieved with due regard 
for those civilized standards in the use of the criminal law which are 
formulated in our Bill of Rights. If great principles sometimes appear 
as finicky obstructions in bringing a criminal to heel, this admonition of 
a wise Judge gives the final answer. 

“Such constitutional limitations arise from grievances, real or fancied, 
which their makers have suffered, and should go pari passu with the 
supposed evil. They withstand the winds of logic by the depth and 
toughness of their roots in the past. Nor should we forget that what 
seems fair enough against a squalid huckster of bad liquor may take on 
a very different face, if used by a government determined to suppress 
political opposition under the guise of sedition. Learned Hand, in 
United States v. Kirschenblatt, (C.C.A. 2d), 16 F. 2d 202, 203, 51 ALR 
416.” 

In the same case, 328 U.S. p. 623, Justice Rutledge said: 

“But the situation was such that his action clearly created in Davis’ 
mind the impression that he either was entering by force or intended to 
do so. It therefore must be taken, I think, that Davis’ so-called consent 
was induced by this apparent compulsion, the very kind of thing the 
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These questions were again raised at the trial; and al¬ 
though there was additional evidence at the trial showing 
an unreasonable search and seizure, the trial Judge felt 
that he was bound by the ruling prior to trial, which is, 
of course, erroneous because the trial Judge had the ultimate 
responsibility when objection came in to the admission of 
those papers in evidence against Mr. and Mrs. Nelson. (App. 
432, 433, 434, 435, 455, 652-3-4) 

When a witness under subpoena and in the virtual custody 
of a policeman who was a “staff member” of the Senate 
Committee turns over private papers pursuant to the duress 
of coercion of process there is no presumption that the 
witness acted voluntarily; the inference and fact was the 
opposite. As the committee had made a promise to return 
those papers to Nelson, turning them over to the United 
States Attorney was nothing more than what is known in 
the law as “trickery.” 6 It revealed a standard of conduct 
unbecoming that of a “gentleman” and the dignity of the 
United States. This court has recently held the Government 
to the standards of a “gentleman” in an Internal Revenue 
case which cited an opinion of Justice Cardozo. Stockstrom 
v. Commissioner of Internal Revenue , decided March 29, 
1951, 88 U. S. App. D. C. 286, 190 F. 2d 283. 


Fourth Amendment was designed to prevent. There was no such con¬ 
sent as would legalize the entry or search.” 

See also Johnson v. United States, 333 U. S. 10, 13, 92 L. Ed. 436, 68 
S. Ct. 367, where Justice Jackson said: 

“Entry to defendant’s living quarters, which was the beginning of 
the search, was demanded under color of office. It was granted in sub¬ 
mission to authority rather than as an understanding or intentional 
waiver of a constitutional right. Cf. Amos v. United States, 255 U. S. 
313.” 

e “The law does not sanction a practice of luring a person into another 
jurisdiction or sending his property there by false statements and then 
taking advantage of the situation by the use of legal process.” Fisher v. 
Munsey Trust Co., 44 App.D.C. 212; Cavanaugh v. Manhattan Transit 
Co., 133 F. 818; Frawley, Bundy & Wilcox v. Pennsylvania Casualty Co., 
124 F. 259; Chubbuck v. Cleveland, 37 Minn. 466, 35 N. W. 362; Blair v. 
Turtle, 5 F. 394; Guardian Management Corp. 1. Huffman, D.C. Mun. 
App., decided September 21,1948. 
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The books are full of cases dealing with “trickery” in 
the law, whether it be trickery in obtaining service of pro¬ 
cess, evidence, or what-not; and it is hardly necessary to 
cite them because that kind of behavior has always drawn 
the fire of the courts. The decisions stand on the mainte¬ 
nance of respect for the integrity of the law and the judicial 
system. This unconscionable conduct on the part of the 
Senate Committee and the United States Attorney recalls 
words of Justice Holmes in Olmstead v. United States (wire 
tap), 277 U.S. 438, 470, 72 L. Ed. 944, 66 ALR 376: “For 
those who agree with me, no distinction can be taken be¬ 
tween the Government as prosecutor and the Government 
as Judge. If the existing code does not permit district 
attorneys to have a hand in such dirty business it does not 
permit the Judge to allow such iniquities to succeed.” See 
Silvertliorne Lumber Co. v. United States, 251 U.S. 385. 

See, also, dissenting opinion of Justices Brandeis and 
Holmes in Burdeau v. McDowell , 256 U.S. 465, 65 L. Ed. 
1048, 41 S. Ct. 574: “Still I cannot believe that action of 
a public official is necessarily lawful, because it does not 
violate constitutional prohibitions and because the same 
result might have been attained by other and proper means. 
At the foundation of our civil liberty lies the principle which 
denies to government officials an exceptional position before 
the law and which subjects them to the same rules of conduct 
that are commands to the citizen. And in the development 
of our liberty insistence upon procedural regularity has 
been a large factor. Respect for law will not be advanced 
by resort, in its enforcement, to means which shock the 
common man’s sense of decency and fair play.” 

This court has ample power to hold the Government, both 
legislative and executive, to the standards of a “gentleman” 
by directing that all of the wrongfully seized and “used” 
exhibits described in the first point be returned to the 
Nelsons, and that they be suppressed as evidence on this 
ground alone. 
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A compulsory production by subpoena duces tecum of 
the private books and papers of a party, to be used against 
him or his property in a criminal or penal proceeding, or 
for a forfeiture is the “equivalent” of an unreasonable 
search and seizure, and comes within the prohibition of the 
constitutional guaranty. Boyd v. United States , 116 U. S. 
616, 29 L. Ed. 746, 6 S. Ct. 524; Hale v. Henkle, 201 U. S. 43, 
70, 76, 50 L. Ed. 652, 26 S. Ct. 370; in re Pacific Railroad 
Commission , 32 F. 241, 250; Byars v. United States , 273 
U. S. 28, 33, 71 L. Ed. 520; 45 S. Ct. 513; Nueslein v. District 
of Columbia , 73 App. D.C. 85, 115 F. 2d. 690. Compare, 
Oklahoma Press Pub. Co. v. Walling 327 U.S. 186, 90 L. Ed. 
614, 66 S. Ct. 494. 

“Of all the rights of a citizen, few are of greater im¬ 
portance or more essential to his peace and happiness 
than the right of personal security, and that involves 
• • • the exemption of his private affairs, books and 
papers from the inspection and scrutiny of others.” 
Interstate Commerce Commission v. Brim son, 154 U.S. 
447, 479, 38 L. Ed. 1047, 14 S. Ct. 1125. 

An inspection of all the exhibits put in evidence by the 
Government, except the originals of federal income tax 
returns, comprising some 70 exhibits, show that they involve 
confidential communications between Mr. and Mrs. Nelson 
who have been husband and wife for many years. The 
Fourth and Fifth Amendments to the Federal Constitution 
protect confidential communications between husband and 
wife from unreasonable search and seizure and compulsory 
disclosure in a criminal proceeding. In re Jefferson , 96 F. 
826; Blau v. United States , 340 U.S. 332, 95 L. Ed. 170, 71 
S. Ct. 301. 

“Of what avail is it to protect a man in his person, 
house, papers, and effects if the members of his family 
may be dragged before an inquisition and compelled 
on pain of incarceration in a common jail to divulge 
the confidential communications a man made to his 
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wife. The unreasonableness of such proceeding lies in 
its tendency to destroy marital confidence necessary to 
the marriage relation which the law holds sacred.’' In 
re Jefferson , 96 F. 826. 

The Disposition of the Case Because of the Unlawful Use 
and Unlawful Search and Seizure of the Documentary 
Evidence. 

Under the discussion of the first three points of error, 
it is apparent that the Government unlawfully used the 
large number of exhibits in evidence in violation of 18 
U.S.C.A., sec. 3486; and that all of that evidence was ob¬ 
tained and used by the Government as the result of an 
unlawful search and seizure in violation of the Fourth and 
Fifth Amendments to the Federal Constitution. Further¬ 
more, it is clear that all of said documentary evidence was 
unlawfully used in violation of the confidential communica¬ 
tions privilege between husband and wife. The record shows 
that the Government unlawfully used all of said evidence 
before the grand jury which returned the instant indictment 
and at the trial. It is also clear that substantially the entire 
case of the Government was founded and built on the unlaw¬ 
ful use of that evidence and the information and ‘‘leads” 
wrongfullv derived from such evidence. That the Govern- 
ment may not use those “leads” is settled. In United States 
v. De Lorenzo , 151 F. 2d. 122, 127, (2d. Cir.), it is said at p. 
125: “It was implicit in the decision that answers illegally 
compelled could not be used (Counselman v. Hitchcock, 
supra) in a criminal prosecution, either as direct proof or 
by way of a ‘lead’.” Therefore, the judgments must be re¬ 
versed as to both Nelsons, and, because the Government 
unlawfully used that evidence before the grand jury, the 
reversal should properly contain a direction to dismiss the 
indictment against both Nelsons. In any event the judg¬ 
ments must be reversed as to all defendants because, when 
the improperly “used” and wrongfully seized evidence is 
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excluded from consideration, the remaining evidence is so 
thin that it does not amount to a reed; and necessarily the 
court could only speculate as to what probative value the 
jury would have given the residue of evidence in a different 
setting. The rule in McDonald v. United States, 335 U. S. 
451, 93 L. Ed. 153, 69 S. Ct. 191, would seem to squarely 
apply here: 

“It follows from what we have said that McDonald’s 
motion for suppression of the evidence and the return 
of the property to him should have been granted. Weeks 
v. United States , supra; Go-Bart Importing Co. v. 
United States , 282 U.S. 344, 358. It was, however, 
denied and the unlawfully seized evidence was used 
not only against McDonald but against Washington as 
as well; the two being tried jointly. Apart from this 
evidence there seems to have been little or none against 
Washington. Even though we assume, without de¬ 
ciding, that Washington, who was a guest of McDon¬ 
ald, had no right of privacy that was broken when the 
officers searched McDonald’s room without a warrant, 
we think that the denial of McDonald’s motion was 
error that was prejudicial to Washington as well. In 
this case, unlike Agnello v. United States , supra , p. 35, 
the unlawfully seized materials were the basis of evi¬ 
dence used against the co-defendant. If the property 
had been returned to McDonald, it would not have been 
available for use at the trial. We can only speculate 
as to whether other evidence which might have been 
used against Washington would have been equally 
probative.” 

Reversal should also properly include a direction to 
return the documents and suppress them as evidence, in¬ 
cluding a large number of private papers of the Nelsons 
which the Government did not place in evidence. 

Point 4. The court erred in admitting federal income 
tax returns of the Nelsons, Nowlands and Lee, the testi¬ 
mony of two Federal Internal Revenue agents with respect 
to (1) federal income tax returns of the Nelsons and Now- 
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lands, (2) admissions of the defendants to those agents 
during a tax investigation of the content of their returns, 
in violation of the privilege, secrecy and public policy of 
26 U.S.C.A. sec. 55, and the regulations under that statute. 

26 U.S.C.A., sec. 55 (Internal Revenue Code) provides: 

"(a) Public record and inspection. 

“(1) Returns made under this chapter upon which 
the tax has been determined shall constitute public 
records; but, except as hereinafter provided in this 
section, they shall be open to public inspection only 
upon order of the President and under rules and regu¬ 
lations prescribed by the Secretary’ and approved by 
the President. 

“(f) Penalties for disclosing information. 

“ (1) Federal employees and other persons. It shall 
be unlawful for any collector, deputy collector, agent, 
clerk, or other officer or employee of the United States 
to divulge or to make known in any manner whatever 
not provided by law to any person the amount or source 
of income, profits, losses, expenditures , or any particu¬ 
lar thereof, set forth or disclosed in any income return 
or copy thereof or any book containing any abstract or 
particulars thereof to be seen or examined by any per¬ 
son except as provided by law; and it shall be unlawful 
for any person to print or publish in any manner what¬ 
ever not provided by laic any income return, or any 
part thereof or source of income, profits , losses, or 
expenditures appearing in any income return; and any 
offense against the foregoing provision shall be a mis¬ 
demeanor and be punished • • 

The regulations emphasize the foregoing statute. Code 
of Federal Regulations, Title 26, sec. '458.207, which is copied 
into the brief under Statutes and Regulations involved 
(p. 24). 

“General provisions. Section 458.204. Use of re¬ 
turns in litigation. 

“The return of an individual, partnership, corpora¬ 
tion, or fiduciary, or a copy thereof, may be furnished 
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to a United States Attorney for official use in proceed¬ 
ings before a United States grand jury or in litigation 
in any court, if the United States is interested in the 
result, or for use in preparation for such proceedings 
or litigation; or to an attorney of the Department of 
Justice, for like use, upon written request of the At¬ 
torney General, the Assistant to the Attorney General 
or an Assistant Attorney General. If a return or copy 
is thus furnished, it shall he limited in use to the pur¬ 
pose for which it is furnished and is under no condition 
to he made public except to the extent that publicity 
necessarily residts from such use. The original return 
will be furnished only in exceptional cases, and then 
only if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
of a return desired for use in litigation in court will be 
furnished if the United States Government is not inter¬ 
ested in the result, but this provision is not a limita¬ 
tion on the use of copies of returns by the persons en¬ 
titled thereto.” (Emphasis supplied") 

A careful search has failed to disclose any regulation 
which authorizes a federal internal revenue agent to dis¬ 
close or testify to statements made by taxpayers to agents 
during an official tax investigation as to source of income, 
profits, losses and expenditures reported in federal income 
tax returns, either in a tax case or otherwise. 

Over timely objection (App. 541-2-3, 611) that the testi¬ 
mony of two internal revenue agents violated section 55 of 
the Internal Revenue Code, the trial Judge permitted two 
federal internal revenue agents to testify to highly preju¬ 
dicial statements made by Charles E. Nelson and Mary C. 
Nowland in response to questions of the agents during an 
official investigation of the federal income tax returns of 
both Nelsons and both Nowlands, which were partnership 
returns in which a large part of the reported income, profits, 
losses and expenditures were listed under the heading of 
“speculation.” The agents were wrongfully permitted to 
testify that Mrs. Nowland disclosed that the “speculation” 


was the “numbers” business, that she could not let the 
agents see the vouchers for losses claimed without the per¬ 
mission of Charles E. Nelson, that the losses were sustained 
because of “shortages” in the accounts of numbers writers; 
and otherwise both agents were permitted to testify to 
many other highly prejudicial statements of Mr. Nelson 
and Mrs. Nowland showing the division of profits of the 
“speculation” between the Nelsons and the Nowdands over 
a number of years, including the period covered by the 
indictment.*' Section 55 of the Internal Revenue Code is 
clear and mandatory. It is a criminal statute and the public 
policy behind it is too well known to require extended dis¬ 
cussion. As no regulation has been found which permits 
anyone to authorize an Internal Revenue Agent to divulge 
admissions of taxpayers during an official investigation of 
their federal income tax returns as partners or otherwise, it 
is plain that the trial Judge committed prejudicial error in 
admitting this evidence over that objection. Strangely 
enough, no regulation was found authorizing such testimony 
even in a tax fraud case. As no regulation has permitted 
that disclosure, the convictions must be reversed as to all 

6 See testimony of Agent Ford (App. 541-550). That of Agent Kent 
(App. 602-624). Objections to testimony of each agent under Sec. 55, 
Internal Revenue Code appears (App. 541-543, 607, 611). The damaging 
character of the testimony given by both Agents is illustrated by the 
following: Kent (App. 611-15), relating conversation with Mrs. Nowland: 
about “30% deductions on tax returns”; “overlooks” as referring to bets 
not paid the day before: “257c net profits” on the numbers game; deduc¬ 
tions for “advertising” and “good will”, obviously referring to alleged 
illegal payments for protection; statements about “runners”; amounts 
paid runners; witness got a list of “runners for 1946;” inquired whether 
they were still working for Nowland Associates; that Mrs. Nowland said 
“she sent daily statements to Mrs. Nelson,” he inquired whether Mr. 
Nelson contributed money to the organization during 1950, and “she told 
me that they had gotten started with a $35,000. contribution by Mr. Nelson 
in 1944;” that “it was later given back to Nelson” and it (Nowland Asso¬ 
ciates) “was more or less a self-operating business from then on, in that 
no further capital contribution had to be made;” that Kent inquired 
about deductions for bad debts, and Mrs. Nowland said “the runners got 
behind and they could not collect,” and the Nowland Associates charged 
it off as bad debts. See also, tax returns. Exhibits 78, 79, 80, 81, 82, 
relating to years 1945,1946,1947, and 1949. 
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defendants on this ground alone because they were charged 
with the joint enterprise of conspiracy and joint operation 
of a lottery. 

Over the same objection, under Section 55, the Govern¬ 
ment put in evidence photostats of the original federal 
income tax returns of both Nelsons and both Nowlands and 
Blight Lee during the period covered by the indictment. 
This was also error because the Government made no pre¬ 
liminary showing that those returns had been released 
under Title 26, sec. 458.204, Code of Federal Regulations, to 
the United States Attorney or to the Attorney General, as 
an exception to the sweep of Section 55; nor did the Gov¬ 
ernment make any showing of any limited purpose involved 
in releasing those returns. The regulation provides: ‘ ‘If a 
return or copy is thus furnished, it shall be limited in use 
to the purpose for which it is furnished and is under no 
condition to be made public except to the extent that pub¬ 
licity necessarily results from such use.” We also raise 
the point and ask this Court to notice it of its own motion 
under the Rule, that the disclosure of the tax returns and 
statements made by the defendants in the course of an 
official investigation of the returns violates the Fifth Amend¬ 
ment in that it compels the taxpayer to be a witness against 
himself in a criminal proceeding. There is something malo¬ 
dorous about a situation where the taxpayer was bound to 
report alleged illicit income but his income returns and 
compelled statements to Treasury agents can he used to 
convict him of an offense having nothing to do with collec¬ 
tion of the revenue; and, therefore, the Government ought 
to be held to the standards of a ‘ 4 gentleman” and Section 
55 ought to be applied in accordance with its plain prohibi¬ 
tion. 

With respect to the privilege involved in Section 55, and 
the fact that Internal Revenue agents are not permitted 
and cannot be compelled by a court to disclose tax returns, 
reports and other tax information, see Boske v. Commingore , 
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177 U.S. 459, 44 L. Ed. 846, 20 S. Ct. 701; Stegall v. Thurman , 
175 F. 813, an exhaustive opinion; Ex parte Sackett , (C.C.A. 
9th), 74 F. 2d. 922. Compare, Andolschek v. United Stales, 
(C.C.A. 2d.), 142 F. 2d. 503, opinion by Judge Learned Hand, 
where disclosure was required in order that justice be not 
defeated for the defendant, notwithstanding the rigor of 
the statute. (App. 412-414-418, 425, 426, 429, 430, 541-544, 
602-7-610, 611-624; exbts. 78, 79, 80,81,82.) 

Points 5 and 6. Government Counsel was guilty of im¬ 
proper argument to the jury. 

In the opening argument to the jury on final summation, 
Mr. Hantman, assistant United States Attorney, in a loud 
and vehement manner told the jury: 

“But what has the defense said with regard to the 
merits of this case f I submit to you ladies and gentle¬ 
men, they said exactly zero.” 

Of course, fifteen defendants were then facing the jury 
and none of them had taken the stand. The defense had 
offered no evidence aside from the examination of three 
assistant United States Attorneys about intimidation of 
witnesses before the grand jury and at the trial. Therefore, 
in this setting, the improper argument of Government coun¬ 
sel could only refer to the failure of the defendants to 
testify. A bench conference immediately followed that 
inflammatory and highly prejudicial argument in which the 
appellants demanded a mistrial on that account. Counsel for 
the defendants Mac Williams, daughter and son-in-law of 
the Nelsons, thought that for the court to say anything to 
the jury about that argument would add “salt” to the 
w’ound, but such was not the position of these appellants. 
The result was the court did nothing in an attempt to cure 
the effect of that argument, aside from scolding Government 
counsel out of the hearing of the jury. (App. 720) No sooner 
than Mr. Hantman resumed his argument to the jury he said: 
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“I submit to you ladies and gentlemen the mere re¬ 
quest of defense counsel of some of the government 
witnesses being labelled accomplices, in and of itself 
is an admission of counsel that their clients— 

“Mr. Ford: I object to that” (App. 721). 

This time the court not only scolded Government counsel 
but warned him at the bench that repetition of that kind 
of argument would result in a mistrial if it occurred again. 
But nothing was said by the court to the jury to correct or 
mitigate the effect of that argument or its cumulative effect 
when added to what had immediately preceded it. In Milton 
v. United States, 71 App. D.C. 394, 396,110 F. 2d. 556, Judge 
Miller said: 

“In the trial of an accused person he may, at his own 
request, and not otherwise, be a competent witness (Act 
of March 16, 1S78, 20 Stat. 30, 28 U.S.C.A. sec. 632). 
The statute which grants this privilege also provides 
that ‘his failure to make such request shall not create 
any presumption against him.’ As early as 1893 
(Wilson v. United States, 149 U.S. 60, 65, 37 L. Ed. 
650, 13 S. Ct. 765) the Supreme Court interpreted this 
language as follows: ‘To prevent such presumption 
being created, comment, especially hostile comment, 
upon such failure must necessarily be excluded from 
the jury. The minds of the jurors can only remain un¬ 
affected from this circumstance by excluding all refer¬ 
ence to it.’ This principle has been applied in a num¬ 
ber of later cases (See note, 84 ALB 784, and cases 
there cited) and its strict observance has been many 
times commended to prosecuting attorneys.” 

A comment by the prosecution with respect to the failure 
of the accused to take the stand constitutes reversible error, 
whether the comment is direct, or so phrased that the infer¬ 
ence is plain. See the following recent cases on that point. 
State v. Bentley (1951) La., 54 So. 2d. 137; Henderson v. 
State (1951), Ala. App., 53 So. 2d. 624; State v. Bovender 
(1951) N.C., 65 S.E. 2d. 323; Barber v. State, 191 Md. 555, 62 
A. 2d. 616; People v. Sanchez, 35 Cal. 2d. 522, 531, 219 P. 2d. 
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9; People v. Leavitt , 301 N. Y. 113, 92 X. E. 2d. 915; People 
v. Couture, 101 N. Y. S. 2d. 341, 277 App. Div. 1114; Turner 
v. State, 23S Ala. 352, 191 So. 396; Turret v. State, 221 Ind. 
662, 51 X. E. 2d. 359; Brooks v. Commonwealth , 281 Ky. 415, 
136 S. W. 2d. 552; State v. Conway , 348 Mo. 580, 154 S. W. 
2d. 128; State v. Ilepperman, 349 Mo. 681,162 S. W. 2d. 878; 
People v. Vario, 13 N. Y. S. 2d. 41, 257 App. Div. 975; State 
v. Dennis , 177 Or. 73, 159 P. 2d. 838, rehearing den. 177 Or. 
73, 161 P. 2d. 670; Elliott v. Commonwealth, 172 Va. 595, 1 
S. E. 2d. 273; and see United States v. Sprengel , 103 F. 2d. 
876, 883. 

Point 7. There was error in instructing the jury that the 
defendants could be convicted of conspiracy under the sec¬ 
ond count if they found that the conspiracy was formed or 
commenced in Maryland provided an overt act in further¬ 
ance thereof was committed within the District of Columbia. 

The trial Judge instructed the jury on conspiracy that 
they could convict if the conspiracy “ originated in the 
District of Columbia to violate the law of the District of 
Columbia, or if you find that it was not originated in the 
District of Columbia then you must find that the object of 
the conspiracy was to violate the laws of the District of 
Columbia and that one or more overt acts in furtherance 
of the conspiracy was performed within the District of 
Columbia * * V’ On objection that such instruction was not 
the law, the trial Judge again told the jury: • # or if 

you find that there was a conspiracy formed outside the 
District of Columbia, to-wit the State of Maryland, and the 
object was to violate the law of the District of Columbia, 
then there must be an overt act performed within the District 
of Columbia (App. 739, 741).” This assignment is seriously 
urged, but not argued, because this Court is bound by the 
decisions in Hyde v. United States, 225 U.S. 347, 561 L. Ed. 
1114, 32 S. Ct. 793, and Brown v. Elliott, 225 U.S. 392, 56 
L. Ed. 1136, 32 S. Ct. 812, both of which held that conspiracy 
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could be tried in the District in which an overt act took 
place without regard to the locus where the agreement took 
place. But as Justices Holmes, Hughes, Lurton and Lamar 
dissented vigorously in those cases, we do not regard the 
point as settled, especially since Johnson v. United States, 
323 U.S. 273, 89 L. Ed. 236. The point is that the gist of 
conspiracy is the unlawful agreement and that it must be 
tried under the Sixth Amendment in the venue where the 
agreement was formed. Justice Holmes’ w^ords in the 
Hyde and Brown cases may yet become the law. “The 
United States can reach them equally, it is true, in either 
case, but as it can try them only where the crime has been 
committed, the test to be applied is the same that would be 
applied if the crime arose under the law of one of the 
States. It does not follow from the defendants’ liability in 
Omaha for certain results of their conspiracy that they can 
be tried there for the conspiracy itself. But I am of opin¬ 
ion that Omaha is not the proper jurisdiction in which to 
bring it.” 

Point 8. The court erred in instructing the jury that 
they could infer a conspiracy from an overt act committed 
within the District of Columbia. 

The trial Judge instructed the jury: “In determining 
whether or not a conspiracy exists it may be determined 
from the overt act or overt acts.” This instruction was 
objected to as not being the law as applied to the facts in 
this case, but the court let it stand. Nothing else in the 
charge as a whole cuts down the effect of that statement. 
It is error because it is manifest from the lottery statute 
(D. C. Code (1940), 22-1501) that a single person can be 
guilty of violating that statute, or otherwise stated, the 
statute does not require joint participation. The statute 
reads in part: “If any person shall within the District 
keep, set up, or promote, or be concerned as owner, agent, 
or clerk * * * in managing, carrying on, promoting, or 
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advertising, • • • an y policy lottery, policy shop, or any 
lottery, or shall sell or transfer any chance, right, or interest 
* • • in any policy lottery, * # * or shall sell or transfer 
any ticket, certificate * * *.” 

The trial Judge did not tell the jury that if they found 
any two or more of the defendants committed an overt act 
they could infer conspiracy. From the way the charge was 
given an overt act committed by a single defendant was 
enough from which a conspiracy could be inferred. This 
was a fatal error in the trial and alone requires a reversal. 
The matter is accentuated in the setting of this trial because 
throughout the trial the Government frankly stated on 
several occasions that it did not know where the conspiracy 
originated or was formed and that the Government was 
relying on overt acts within the District of Columbia after 
October 22, 1948, and the “renewal” theory, to sustain the 
second count for conspiracy. The lottery under the first 
count was, of course, the object of the alleged conspiracy; 
and also the overt acts. This case is not like McDonald v. 
United States, 77 App. D. C. 33, 34, 133 F. 2d. 23, where 
this Court quoted from Fisher v. United States, 2 F. 2d. 
843, 846: “It hardly need be said that a conspiracy is often 
proved by the overt act. The fact that two men are found 
together breaking into a bank is indubitable proof that they 
had agreed to commit the burglary.” In this case it was 
not necessary that two men violated the lottery statute in 
order to make the completed offense. A single participation 
was enough. Therefore, it was clear error to allow the jury 
to speculate that conspiracy might be inferred from a single 
individual participation in violation of the lottery statute. 
The jury would have been required to find a joint partici¬ 
pation by two or more in the violation of that statute to 
infer a conspiracy, although a single participation would 
be enough to show an overt act under the second count. 

“For when a single agreement to commit one or 
more substantive crimes is evidenced by an overt act, 


79 


as the statute requires, the precise nature and extent 
of the conspiracy must be determined by reference to 
the agreement which embraces and defines its objects.” 
(Braverman v. United States, 317 U.S. 49, 53, 87 L. Ed. 
23, 63 S. Ct. 99.) 

If this Court should take a different view of the lottery 
statute; that is, that there could be no violation without 
joint participation in the sense of a bet taker and a bettor, 
then we press an alternative assignment of error, although 
it is not stated separately, that, as the sole overt acts relied 
upon to “ripen” the alleged conspiracy constitute in its 
entirety the substantive count, that then a merger of the 
conspiracy count with the substantive offense took place, 
which dropped the conspiracy count entirely out of the case. 
The Government could not thus multiply one offense into 
two offenses. In Pinkerton v. United States , 328 U.S. 640, 
90 L. Ed. 1489, 66 S. Ct. 1180, the court said: 

“There are, of course, instances where a conspiracy 
charge may not be added to the substantive charge. 
One is where the agreement of two persons is necessary 
for the completion of the substantive crime and there 
is no ingredient in the conspiracy which is not present 
in the completed crime. See United States v. Katz, 
271 U.S. 354, 355, 356, 56 S. Ct. 513, 514, 70 L. Ed. 986; 
Gebardi v. United States, 287 U.S. 112, 121, 122, 53 S. 
Ct. 35, 37, 77 L. Ed. 206, 84 ALR 370. 

• •••••••• 

“It is only an identity of offenses which is fatal. See, 
Gavieries v. United States, 220 U.S. 338, 342, 31 S. Ct. 
421, 422, 55 L. Ed. 489.” 

See also, United States v. Parillo, 299 F. 714; Weiss v. 
United States , 103 F. 2d. 759. 

Point 9. The court erred on the preliminary showing 
made before trial in a supplemental motion to dismiss to 
allow inspection of pertinent minutes of the grand jury, 
or in the alternative for an inspection by the court itself, 
to determine (a) whether there was any legally competent 
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evidence before that body on which an indictment was 
founded; (b) whether the testimony before that body was 
coerced in violation of the claimed constitutional rights of 
the witnesses under the Fifth Amendment with respect 
to self-incrimination; (c) whether the Government unlaw¬ 
fully used the testimony, private papers and records of the 
Nelsons in violation of the Congressional immunity or 
privilege statute (18 U.S.C.A. sec. 3486) in a prosecution 
other than for perjury. 

It was known before trial that the grand jury had unlaw¬ 
fully “used” the private papers and evidence of Nelson in 
violation of the Congressional immunity or privilege statute. 
It was also known that all of the sixteen defendants had 
been called before the grand jury, most of whom stood on 
their right against self-incrimination. It was further known 
that many former employees of the Nelsons and Nowlands 
had been called before the grand jury and that when a 
substantial number of them refused to talk on claim of 
privilege, they were unlawfully told by a member of the 
grand jury in the presence of one or more of the three assis¬ 
tant United States Attorneys present at one time or an¬ 
other, that they could take their choice about talking or 
being indicted themselves. The Government beyond doubt 
got the names of those employees by the unlawful use of the 
Nelson papers. A supplemental motion to dismiss w’as 
filed for an inspection of the grand jury minutes or if the 
court was not willing to permit inspection by the defense 
of relevant portions, that the Court itself read those minutes 
to ascertain whether legal coercion was used and whether 
there was any legally competent evidence before the grand 
jury on which an indictment could be based; i.e. whether 
there was any evidence before the grand jury which would 
be legally admissible on a trial before a petit jury, which 
is the ancient rule. “The grand jury should receive none 
but legal evidence—such as would be admissible at the 
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actual trial of the case. ’ ’ United States v. Bolles , 209 F. 682; 
United States v. Kilpatrick , 16 F. 765; United States v. 
Perlman, 247 F. 158; United States v. Rubin, 218 F. 245. 
At the hearing before trial these matters were argued and 
supplemented by the earnest statement of counsel for these 
appellants that there was something wrong of a character 
sufficient to warrant opening of the grand jury minutes. 
The court denied the motion but opened the vote which pur¬ 
ported to show that 20 jurors voted for the indictment. 
Opening the vote did not reach the matter being urged at 
all. The widespread denial of claimed rights against self¬ 
incrimination and the unlawful use of the compelled testi¬ 
mony of Nelson before the Senate Committee were allega¬ 
tions alone, aside from the affidavits submitted, to have 
caused the court to lift its judicial eye brows and at least 
to have looked into the minutes to see if the charge of wide¬ 
spread coercion of witness and unlawful “use” of evidence 
had prima facie substance. The refusal of the court to act 
in these circumstances is an abuse of discretion. Ancient 
notions about secrecy of grand jury proceedings have been 
modified, especially after the grand jury has been dis¬ 
charged, as was the case here at the time the motion was 
argued. See Rule 6(e) Federal Rules Criminal Procedure; 
Remington v. United States, (C.C.A. 2d), 191 F. 2d. 246, 
250. Three assistant United States Attorneys who were in 
the grand jury room were called by the defense to probe 
some aspects of intimidation of witnesses before the grand 
jury and at the trial. As is usual, practically nothing was 
extracted out of them, except admissions of one that he told 
one witness her telephone might be “tapped,” without say¬ 
ing by whom, and that several other former employees were 
advised to speak “truthfully” before the grand jury. Of 
course, without the use of the minutes there was no pos¬ 
sible way they could be contradicted. 

Threats of indictment of a witness who indicates a desire 
to stand on his constitutional prerogatives is a serious mat- 
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ter. Hoffman v. United States , 341 U.S. 479, 486, 95 L. Ed. 
1118, 71 S. Ct. 814, 818, 820, where the court said: 

“The Fifth Amendment declares in part that ‘no 
person # # * shall be compelled in any criminal case to 
be a witness against himself.’ This guaranty against 
testimonial compulsion, like other provisions of the 
Bill of Rights, ‘was added to the original constitution 
in the conviction that too high a price may be paid even 
for the unhampered enforcement of the criminal law 
and that in its attainment, other social objects of a free 
society should not be sacrificed. Feldman v. United 
States, 1944, 322 U.S. 487, 489, 64 S. Ct. 1082, 1083, 88 
L. Ed. 1408. This provision of the Amendment must 
be accorded liberal construction in favor of the right 
it was intended to secure. Counselman v. Hitchcock, 
1892, 142 U.S. 547, 562, 12 S. Ct. 195, 197, 35 L. Ed. 
1110; Arndstein v. McCarthy, 1920, 254 U.S. 71, 72, 73, 
41 S. Ct. 26, 65 L. Ed. 138. 

“ ‘The immediate and potential evils of compulsory 
self-disclosure transcend any difficulties that the exer¬ 
cise of the privilege may impose on society in the de¬ 
tection and prosecution of crime.’ United States v. 
White, 1944, 322 U.S. 694, 698, 64 S. Ct. 1248, 1251, 88 
L. Ed. 1542. Pertinent here is the observation of Mr. 
Justice Brandeis in McCarthy v. Amidstein, 1924, 266 
U.S. 34, 42; 45 S. Ct. 16,17, 69 L. Ed. 158. 

• “If Congress should hereafter conclude that a full 
disclosure * * # by the witness is of greater importance 
than the possibility of punishing them for some crime 
in the past, it can, as in other cases, confer the power 
of unrestricted examination by proving complete im¬ 
munity. ’ ’ 

Of course, the coercion of the witnesses before the grand 
jury violated the personal rights of those witnesses; but, 
at the same time, had their privilege been respected, there 
would have been no evidence from them. Therefore, the 
Government forced and used evidence which would not 
have been admissible on trial before a petit jury. Clearly, 
the showing made as a preliminary matter required the court 
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to open those minutes and, failing that, the court should have 
privately satisfied itself as to whether there was substance 
to the claims. And if the court found plausibility in the 
claims, the defense should have been permitted a plenary 
inquiry. Failure to do so is palpable error in the circum¬ 
stances presented to the court before trial (App. 46-55). 

Point 10. The court erred in failing to arrest the trial 
because of gross abuse on the part of the Government in 
putting in evidence a great mass of highly prejudicial matter 
with respect to acts of the defendants which occurred long 
before the range of the statute of limitations. 

The statute of limitations on both counts was three years. 
At the inception of the trial the defendants objected to any 
evidence which ante-dated October 22, 1948, which was the 
earliest date within the range of limitations in view of the 
return of the indictment on October 22, 1951. The trial 
Judge overruled that objection with a blanket exception 
to all defendants (App. 137-43) as to all evidence outside 
that range. Under the guise of showing the “history’’ 
of the alleged conspiracy, the Government was permitted 
unlawfully to introduce a great volume of evidence covering 
a period of nineteen years before the trial. The largest 
part of the whole evidence for the Government consists of 
acts which occurred before 1947. This Court would be 
obliged to read all the evidence to appreciate the highly 
prejudicial character and extent of that evidence and the 
impossibility under the circumstances that any defendant 
could have had a fair trial. For example, the Government 
was allowed over objection to put in evidence the individual 
and partnership income tax returns of the Nelsons and 
Nowlands for each year going back to 1940; a large mass 
of data, books, ledger sheets, checks, check stubs, payroll 
withholding returns on employees the bulk of which occurred 
before 1947; to introduce the testimony of the witness Post, 
a former supervisor of employees, whose entire testimony 
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related to events which took place before 1947; the testi¬ 
mony of Rennie Harrison Wilson, who testified that some 
nineteen years before the trial Mr. Nelson asked the wit¬ 
ness in Beren’s lunch room if he would pick up i ‘numbers” 
on his insurance route (App. 147); the testimony of several 
numbers writers as to events which occurred long before 
1948, and a large amount of other evidence outside the range 
of limitation. The evidence with respect to activities within 
the permissible range of time was very thin and unsub¬ 
stantial and came from alleged accomplices (former numbers 
writers on the street) whose integrity, shady character, and 
opportunity for knowledge was extremely doubtful. So 
that if all the evidence relating to acts before October 22, 
1948, were eliminated, together with the other evidence im¬ 
properly “used” by the Government in violation of 18 
U.S.C.A., sec. 3486, the case of the Government would be 
so frail as to amount to a scintilla at best. Obviously, the 
Government was guilty of gross abuse in proving acts going 
back nineteen years before the trial to the extent practiced 
in this trial. 

It was a plain abuse of the privilege of showing “history” 
of the alleged conspiracy under even the most liberal con¬ 
struction of the decisions. Moreover, it should be noticed 
that practically all of that highly prejudicial matter related 
to acts which took place in Maryland and Virginia, where 
the Nelsons or Nowlands, acting separately, were supposed 
to have an office or headquarters. Over a long period of 
time the courts have spoken out against Government abuse 
of the range of dragnet evidence in conspiracy cases. Many 
years ago Chief Justice Taft publicly complained about 
abuse in the use of conspiracy in Mann Act and other cases. 
Recently, the Supreme Court in Pinkerton v. United States , 
328 U.S. 640, 90 L. Ed. 1489, 66 S. Ct. 1180, set forth in a 
footnote the report of the recent conference of Circuit 
Judges which also complained and warned about the grow¬ 
ing abuse in the use and range of evidence in conspiracy 
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cases, and there gave clear indication that the court pro¬ 
posed to do something about it when the right case of abuse 
appeared. Obviously prosecutors always throw in a con¬ 
spiracy count so that they can get in under that count evi¬ 
dence to support the substantive count which would be 
in-admissible if the substantive count stood alone. This 
practice is so far reaching, so plainly an evasion of the 
statute of limitations, and a denial of the right to a fair 
trial, that as applied here, the case calls for a reversal on 
this ground alone. Abuse in the range of evidence in con¬ 
spiracy cases is reversible error. See, separate concurring 
opinion of Justice Jackson in Krulewitch v. United States, 
336 U.S. 440, 445, 93 L. Ed. 790, 69 S. Ct. 716. Logan v. 
United States , 144 U.S. 263, 308, 36 L. Ed. 429,12 S. Ct. 617; 
State v. Crofford, 121 Iowa 395, 405; Williams v. Dickinson, 
28 Fla. 90; People v. Irwin , 77 Cal. 494; State v. Moberly , 
121 Mo. 604; Terry v. United States, (C.C.A. 9th), 7 F. 2d. 
28, 30 (stating 4 ‘a conspiracy is not an omnibus charge, 
under which you can prove anything and convict of the sins 
of a lifetime ,, ). 

Point 11. The Nelsons and Nowlands, being husband and 
wife, are not indictable or triable for the crime of conspiracy. 

The evidence of the Government shows without contra¬ 
diction that Mr. and Mrs. Nelson and Mr. and Mrs. Nowland 
were husband and wife at all times mentioned in the second 
count for conspiracy. Their conviction for conspiracy can¬ 
not stand because a husband and wife at common law are 
incapable of engaging in a criminal conspiracy; and it is 
not apparent how the situation of the Government is helped 
at all by the circumstance that there are two sets of hus¬ 
bands and wives convicted in this case. The overwhelming 
weight of authority in this country and England holds that 
a husband and wife are incapable of committing criminal 
conspiracy. In 1 Russell, Crimes , 6 Ed. p. 152, the author 
says: “A prosecution for a criminal conspiracy is not 
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maintainable against a husband and wife only, because 
they are esteemed but as one person in law, and are pre¬ 
sumed to have but one will.” The overwhelming weight of 
authority appears in the following cases: Gros v. United 
States , 138 F. 2d. 261; Dawson v. United States , 10 F. 2d. 
106,107, certiorari denied, 271 U.S. 687, 70 L. Ed. 1152, 46 S. 
Ct. 638; United States v. Shaddix , D. C. Miss., 43 F. Supp. 
330; People v. MacMullen, 131 Cal. App. 81, 24 P. 2d. 794; 
Jones v. Moyison , 137 Wis. 478, 119 N. W. 179; People v. 
Little , 41 Cal. App. 2d. 797, 107 P. 2d. 634; State v. Chris- 
tianbury, 44 N. C. 45; People v. Miller , 82 Cal. 107, 22 P. 934; 
Merrill v. Marshal , 113 Ill. App. 447, 456; Worthy v. RirA;, 
224 Ill. App. 574, 583; Commonwealth v. Allen , 24 P. Co. Ct. 
R. 65, 66; State v. Clark, 9 Houst. (Del.) 536, 540, 33 A. 310; 
Rea; v. Locker, 5 Esp. (Eng.) 107; Commonwealth v. IFoods, 
1845, 7 Law Rep. (Mass.) 58; Commonwealth v. Mawsow, 
1833, 2 Ashm. (Pa.) 31; People v. Mather , 1830, 4 Wend. 
(N. Y.) 229; Wharton, Criminal PI. & Pr ., sec. 305. Many 
of those decisions of modern days considered the impact 
of the Married Women’s Acts on that ancient doctrine of- 
the common law, bound up as it was with the conception of 
the home, the marriage relation, confidential communica¬ 
tions, the fact that the wife was presumed to act under the 
domination of her husband in all crimes except those peculiar 
to a woman, and they reached the conclusion that those Acts 
did not affect that doctrine at all. Yet this court in Johnson 
v. United States, 81 U.S. App. D. C. 254, 157 F. 2d. 209, a 
case submitted on the briefs, held that a husband and wife 
could be tried for criminal conspiracy and reached that con¬ 
clusion on the basis that the District of Columbia Married 
Women’s Acts had so far freed the status of women that 
the common law doctrine no longer applied. We contend 
that the Johnson decision is wrong because it is against the 
great weight of authority; and that the Married Women’s 
Acts in this District affected no change in the status of a 
woman from the criminal standard or point of view. The 
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District of Columbia Married Women’s Acts accomplished 
only two things: (1) It allowed her to freely contract with¬ 
out the consent of her husband; (2) it permitted her to sue 
in her own name without joinder of her husband. Nothing in 
those Acts had any reference to the criminal aspect. 

In the construction of the District of Columbia statutes 
the Supreme Court said in Thompson v. Thompson , 218 U.S. 
611, 54 L. Ed. 1180, 31 S. Ct. Ill: 

“We can but regard this case as another of many 
attempts which have failed, to obtain by construction 
radical and far-reaching changes in the policy of the 
common law not declared in the terms of the legislation 
under consideration. * * • We do not believe it was 
the intention of Congress, in the enactment of the Dis¬ 
trict of Columbia Code, to revolutionize the law gov¬ 
erning the relation of husband and wife as between 
themselves.” 

In Riegger v. Bruton Brewing Co., 178 Md. 518, 16 A. 2d. 
99,131 ALR 307, the court said: 

“In Maryland, our married women’s acts have not 
been interpreted as entirely abrogating the common 
law. See Furstenberg v. Furstenberg , 152 Md. 247, 136 
A. 534, and David v. David , 161 Md. 532, 157 A. 755. 


“The court, in Furstenberg v. Furstenberg, supra , 
construing Code, Art. 45 sec. 5, held that a wife could 
not maintain an action against her husband for a per¬ 
sonal tort. In that opinion the decision of Thompsort 
v. Thompson , supra , construing a federal statute simi¬ 
lar to our own, was followed. In both cases the hold¬ 
ings were based upon a finding that such an action did 
not exist in favor of the wife at common law, and her 
rights had not been so enlarged by statute as to permit 
the action.” 

As this case may reach another court, we ask for a re¬ 
examination of the Johnson decision here because it is con¬ 
trary to the great weight of authority. The doctrine that 
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a husband and wife are incapable of criminal conspiracy 
has been firmly entrenched in the law of this country and 
England for two hundred years. It is part of the common 
law of this District. It has a solid basis in reason and rests 
on considerations of public policy. If it is to be overturned, 
the event should properly await legislative action; and not 
accomplish that result by a distortion of the Married 
Women’s Acts to cover a situation plainly not within the 
contemplation of the Congress in enacting those statutes. 
As husband and wife are incapable of criminal conspiracy, 
two sets of husbands and wives cannot be guilty of the 
same conspiracy. The conspiracy charged here was a single, 
continuous and indivisible agreement among the Nelsons 
and Nowlands, as alleged partners. Viewed alone, the part- 
nership itself is a single legal entity. See Riegger v. Bruton 
Brewing Co ., 178 Md. 518, 16 (A. 2d.) 99, and cases there 
cited. If the four alleged principal conspirators are in law 
incapable of conspiring with their respective spouses, this 
prosecution necessarily failed as to the Nelsons and Now¬ 
lands. The same must be said with respect to the Mac- 
Williams, who are husband and wife, and daughter and 
son-in-law of the Nelsons. Aside from the Nelsons and 
Nowlands, the only other person convicted of the alleged 
conspiracy was the appellant Lee. The Government never 
contended, or even argued, that Lee was anything more than 
an employee or agent of the Nelsons and Nowlands. As 
such employee he was under the control, arguendo , of the 
Nelsons and Nowlands; and, a fortiori, under the control of 
spouses who were incapable in law of conspiring among 
themselves to commit the crime of conspiracy. If this re¬ 
sult seems strained, the remedy is with the legislature, not 
the courts. Moreover, the result is not strained or distorted 
because it rests on common sense and reality. Consequently, 
no valid argument can be drawn from the fact that u an¬ 
other” was charged with conspiracy with the four spouses. 

This point was overlooked at the trial, but, because of its 



fundamental importance in the administration of criminal 
justice, this Court is requested to notice it under Rule 17 (i). 

Point 12. The court erred in holding that there was sub¬ 
stantial evidence to show the operation of a lottery within 
the District of Columbia after October 22, 1948, and in not 
directing a verdict on both counts for failure of proof. 

There was no substantial evidence tending to show the 
operation of a lottery within the District of Columbia after 
October 22, 1948. Rather such evidence shows that if any 
lottery existed it was a lottery conducted in either Maryland 
or Virginia. There is no evidence at any time after October 
22, 1948, which the Government admitted is the controlling 
date, that any of the appellants maintained an office or head¬ 
quarters or other place of business within the District of 
Columbia. The prosecution of the first count was an obvious 
attempt to try foreign offenses in this District. The faint 
evidence in the record tending to show that some of the 
numbers bets originated in the District of Columbia is not 
connected in any way with the operation of a District of 
Columbia lottery. Moreover, there is no evidence to show 
what the lottery consisted of, what prizes were awarded, 
how the lottery worked, and it would be pushing the doctrine 
of judicial notice to fantastic lengths for any court to judi¬ 
cially notice what the 4 ‘numbers’’ game consists of in 
practice. All of the evidence shows that any supposed prizes 
awarded were declared and paid in either Maryland or 
Virginia. The fact that some prize ( which nowhere appears) 
was ultimately carried into the District of Columbia by inde¬ 
pendent contractors did not make the ultimate payment in 
the District of Columbia the operation of a lottery there. 
None of the appellants were shown to have been engaged 
in the operation of a lottery within the District of Columbia 
either as owners, managers, agents or clerks as defined in 
the statute. D. C. Code (1940), 22-1501. Therefore, the court 
was in error in denying the motion for a directed verdict 
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on the first count which was renewed at the close of all the 
evidence. (App. 639-652, 696). As the substantive count 
comprised the only overt acts under the conspiracy count, 
the second count likewise fails because of insufficient evi¬ 
dence to show the object of the conspiracy to be to violate 
the District of Columbia lottery statute. 

Point 13. The court erred in holding that appellant Eliz¬ 
abeth Brady could be convicted on the first count when 
there was no evidence that she had ever been within the 
District of Columbia, and there was no evidence to show 
she had a “stake” in any lottery. 

Mrs. Brady is an elderly, ill woman who is the wife of a 
horse trainer for Nelson. The evidence tended to show that 
during one week only she supervised several girls at North 
Beach, Maryland, who were said to be tabulating numbers 
slips. There was no evidence that Mrs. Brady knew where 
any of those slips originated, or anything else to indicate 
that she was conscious of being engaged in any lottery. The 
evidence showed that Mrs. Brady was employed continu¬ 
ously in the restaurant and large amusement arcade of 
Nelson at North Beach, Maryland, where large numbers of 
waitresses’ charge slips and cashier’s tapes were tabulated 
frequently. There was nothing whatever to show that dur¬ 
ing the one week she knew the slips several girls tabulated 
concerned a lottery. Compare, United States v. Di Re, 332 
U.S. 581, 92 L. Ed. 210, 68 S. Ct. 222. She had no “stake” 
in the lottery. Direct Sales Co. v. United States, 319 U.S. 
703, 87 L. Ed. 1674, 63 S. Ct. 1265. On the contrary the evi¬ 
dence shows that she, during the one week, while drawing a 
very small salary in admittedly legitimate other employ¬ 
ment on the farm and at the amusement arcade of Nelson, 
performed the menial job of looking over mechanical work 
of several girls tabulating slips or papers. There is no evi¬ 
dence that she was ever within the District of Columbia. 
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The only argument for holding her is that she was an aider 
and abettor in a District of Columbia lottery, and, therefore, 
a statutory principal under the D. C. Code. But one cannot 
be convicted of aiding and abetting who was never within 
the jurisdiction where the substantive offense was com¬ 
mitted; and an unbroken line of authority supports that 
statement. Ex parte Smith , Fed. Cases 12968; State v. 
Chapin, 17 Ark. 561; Johns v. State , 19 Ind. 421; State v. 
Moore , 26 N. H. 448; State v. Wycoff, 31 N. J. 65; United 
States v. Gillette , 189 F. 2d. 449. 

As Mrs. Brady was found not guilty of conspiracy, this 
point was argued on motion N.O.V. or for a new trial (App. 
639 through 651). It was considered and overruled. The 
conviction of this lady under the first count was particularly 
unjust. There was nothing to show that she ever had any 
connection with the conspiracy or knew anything about 
what was going on generally. See Kotteakos v. United 
States , 328 U. S. 750, 91 L. Ed. 1557, 66 S. Ct. 1239. 

Appellant Elizabeth Brady adopts the points and argu¬ 
ment contained in the brief of appellants Bertha N. Mac- 
Williams and Effie Lou Trent, also filed in this cause, the 
law relating to all three appellants being similar in scope. 

Point 14. The court erred in holding that the offense 
charged and proved under both counts and the punishment 
inflicted under both counts did not violate the ex post facto 
provision of Article 1, Section 9, Clause 2 of the Federal 
Constitution. 

The federal conspiracy statute was changed in material re¬ 
spects, effective September 1, 1948, the principal change 
material here being to greatly increase the penalty. Both 
the old section 88 and the new section 371 are set forth 
below: 

18 U.S.C.A. sec. 88: 18 U.S.C.A. sec. 371: 

1 1 If two or more persons con- 4 ‘Conspiracy to co mm it of- 
spire either to commit any fense or to defraud United 
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States. If two or more per¬ 
sons conspire either to com¬ 
mit any offense against the 
United States, or to defraud 
the United States, or any 
agency thereof in any man¬ 
ner or for any purpose, and 
one or more of such persons 
do any act to effect the object 
of the conspiracy, each shall 
be fined not more than 
$10,000. or imprisoned not 
more than five years, or both. 
If however, the offense, the 
commission of -which is the 
object of the conspiracy is a 
misdemeanor only, the pun¬ 
ishment shall not exceed the 
maximum punishment pro¬ 
vided for such misdemean¬ 
or.' ’ Act of June 25, 1948, 
ch. 645, sec. 1, 62 Stat. 701, 
effective Sept. 1, 1948. 

The second count of the indictment charged ‘‘Beginning at 
a time more than three years before the return of this 
indictment (which was October 22, 1951) and at a place 
or places unknown to the grand jury, the defendants unlaw¬ 
fully * * * conspired and agreed together * * V’ The evi¬ 
dence of the Government at the trial consisted in the main 
of acts going back to 1940, and in many, respects for nine¬ 
teen years before the trial. The conspiracy itself w'as alleged 
to have been formed many years before the range of the 
statute of limitations (October 22,1948, to October 22,1951). 
Thus the appellants Nelsons, Nowlands and Lee were 
charged, tried and convicted for acts which were committed 
in the main while old 88 was in effect -which carried a maxi¬ 
mum penalty of two years or $10,000. fine, or both. These 
appellants were sentenced to the extreme penalty under the 
new 371. In the case of both Nelsons they received the 


offense against the United 
States, or to defraud the 
United States in any manner 
or for any purpose, and one 
or more of such parties do 
any act to effect the object of 
the conspiracy, each of the 
parties to such conspiracy 
shall be fined not more than 
$10,000. or imprisoned not 
more than two years, or 
both.” 
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maximum fine and imprisonment under 371, while the Now- 
lands received the maximum imprisonment. Both the prose¬ 
cution and the sentences are ex post facto in violation of Ar¬ 
ticle 1, sec. 9, cl. 2 of the Federal Constitution. The “gist” 
of conspiracy is the unlawful agreement itself although it 
does not “ripen” for prosecution until an overt act in fur¬ 
therance thereof occurs. This prosecution is not saved from 
ex post facto stigma because an overt act “spilled over” into 
the period after September 1, 1948, when sec. 371 became 
effective. Thus, the appellants were not only tried and con¬ 
victed on conduct which preceded the new 371, but they 
were unlawfully sentenced under the new statute for an 
unlawful agreement which was alleged to have been formed 
many years before September 1, 1948, the effective date of 
the new 371. In Lindsay v. Washington , 301 U. S. 397, 401, 
81 L. Ed. 1182, 57 S. Ct. 797, Justice Stone, speaking for an 
unanimous court, said: 

“But the ex post facto clause looks to the standard of 
punishment prescribed by a statute, rather than to the 
sentence actually imposed. The Constitution forbids 
the application of any new punitive measure to a crime 
already consummated to the detriment or material dis¬ 
advantage of the wrongdoer. Kring v. Missouri , supra, 
228-229; in re Medley, 134 U.S. 160, 171; Thompson v. 
Utah, 170 U.S. 343,351. 

“It is for this reason that an increase in the possible 
penalty is ex post facto. Calder v. Bull, 3 Dali, 3S6, 390; 
Cummings v. Missouri, supra, 326; Malloy v. South 
Carolina, 237 U.S. 180, 184, regardless of the length of 
the sentence actually imposed, since the measure of pun¬ 
ishment prescribed by the latter statute is more severe 
than that of the earlier, State v. Callahan, 109 La. 946, 
33 So. 931; State v. Smith, 56 Ore. 21, 107 Pac. 980.” 

Hence, the Nelsons, Nowlands and Lee were improperly 
charged, tried and sentenced under the new 371. As the 
repeal of old 88 did not contain any saving clause, except 
with respect to prosecutions then pending, an anomalous 
situation is presented where the trial and sentences are 
illegal under the Constitution but there is no statute in 
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existence under which they could be re-sentenced in event 
these appeals fail. 

The first count for lottery was brought under D.C. Code 
(1940) 22-1501, which was likewise amended on April 5, 
1938, so as to * * * * increase the penalty as to the fine from 
$500. to $1,000. Compare, D.C. Code (1929) sec. 151, p. 48. 
As the evidence at the trial dealt with acts going back nine¬ 
teen years, the appellants were tried and sentenced under 
the first count for conduct ex post facto. Moreover, a very 
serious question arises, and is urged, from the use of ex post 
facto prosecution and evidence under the second count to 
aid in proof of the substantive count. “Every law that ag¬ 
gravates a crime or makes it greater than it was when com* 
mitted , or that changes the punishment and inflicts a greater 
punishment than the law annexed to the crime when com¬ 
mitted is an ex post facto law and within the prohibition ” 
Colder v. Bull y 3 Dali. 386, 390, and the citations in the 
Lindsay decision. These questions were specifically raised 
before and during the trial (App. 639-643, 697). 

CONCLUSION. 

None of the appellants received a fair and impartial trial. 
The proceedings below are replete with substantial and 
highly prejudicial error, which requires a reversal as to all 
appellants, with directions to dismiss the indictment as to 
all appellants because of the unlawful “use” of evidence 
before the grand jury and at the trial; and with directions 
in any event that the motion of Mr. Nelson for the return 
of seized documents be granted, and that such documents 
be suppressed as evidence, together with all “leads” the 
Government unlawfully derived from the use of the docu¬ 
ments and the information contained therein. 

All of which is most respectfully submitted: 

T. Edward O’Connell, 

424 5th Street, N. W., 

David F. Smith, Washington 1, D. C. 

Of Counsel. Attorney for Appellants. 
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that there can be no reasonable objection to that, since 
it is an ordinary method used by the executive depart¬ 
ment of the Government in ordinary prosecutions, 
and the administration of criminal law. It is here that 
there are greater inducements than anywhere else for 
concealment, greater incentives to fraud, and greater 
interests at stake. The purity, dignity, and existence 
of the Republic, demand that every fear should be 
taken away from the mind of the witness, in order that 
he may honestly and freely explain and disclose every¬ 
thing touching himself as well as any other person.” 
(Page 427). 

• ••••• 


• • # very purpose of the enactment is to grant 

him a pardon beforehand; to protect him against all 
judicial proceedings; to repeal—as far as his case is 
concerned—every criminal enactment under which he 
might have been previously held guilty; and, on the 
other hand, it disables every instrument of evidence 
from carrying into a court of justice the facts which 
he may have exposed; so that, although the Constitu¬ 
tion should be construed to apply to a rule of testimony 
existing under the common law, this is in entire con¬ 
formity to the Constitution even so construed, by re¬ 
lieving the party from all legal proceedings by which 
he could be convicted. He is, therefore, neither con¬ 
strained here to give evidence against himself in a 
judicial proceeding in which he is defendant, nor to 
give evidence which may be used in a judicial pro¬ 
ceeding which may hereafter be instituted. It is re¬ 
lieving him from prosecution, compelling him to testify 
—repealing the criminal law so far as he is concerned, 
and giving the investigations of this House free course. 

• • (Page 428.) 

As adopted the Statute was in three sections, reading as 
follows: 

That any person summoned as a witness by the 
authority of either House of Congress to give testi¬ 
mony or to produce papers upon any matter before 
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either House, or any Committee of either House of 
Congress, who shall wilfully make default, or who, 
appearing, shall refuse to answer any question perti- 
tinent to the matter of inquiry in consideration before 
the House or committee by which he shall be examined, 
shall in addition to the pains and penalties now exist¬ 
ing, be liable to indictment as and for a misdemeanor, 
in'any court of the United States having jurisdiction 
thereof, and on conviction, shall pay a fine not exceed¬ 
ing one thousand dollars and not less than one hundred 
dollars, and suffer imprisonment in the common jail 
not less than one month nor more than twelve months. 

Sec. 2. And be it further enacted, That no person 
examined and testifying before either House of Con¬ 
gress or any Committee of either House, shall be held 
to answer criminally in any court of justice, or subject 
to any penalty or forfeiture for any fact or act touch¬ 
ing which he shall be required to testify before either 
House of Congress or any Committee of either House as 
to which he shall have testified whether before or after 
the date of this act, and that no statement made or 
paper produced by any witness before either House 
of Congress or before any committee of either House, 
shall be competent testimony in any criminal proceed¬ 
ing against such witness in any court of justice; and 
no witness shall hereafter be allowed to refuse to testify 
to any fact or to produce any paper touching which he 
shall be examined by either House of Congress, or any 
committee of either House, for the reason that his 
testimony touching such fact or the production of such 
paper may tend to disgrace him or otherwise render 
him infamous: Provided, That nothing in this act shall 
be construed to exempt any witness from prosecution 
and punishment for perjury committed by him in 
testifying as aforesaid. 

Sec. 3. And be it further enacted, That when a wit¬ 
ness shall fail to testify, as provided in the previous 
sections of this act, and the facts shall be reported to 
the House, it shall be the duty of the Speaker of the 
House or the President of the Senate to certify the fact 
under the seal of the House or Senate to the district 
attorney for the District of Columbia, whose duty it 
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shall be to bring the matter before the grand jury for 
their action. 

On December 11, 1861, Mr. Lovejoy introduced a bill to 
repeal a portion of the second section of the Act entitled 
“An Act more effectually to enforce the attendance of wit¬ 
nesses on the summons of either House of Congress, and to 
compel them to discover testimony’’ (57 Cong. Globe 56). 
The bill was reported by Mr. Wilson, of the House Judici¬ 
ary Committee on January 16, 1862, who explained the 
purposes of the bill as follows: 

4 4 Mr. Wilson, from the Committee on Judiciary re¬ 
ported a bill amending the provisions of the second 
section of the act of January 24, 1857, enforcing the 
attendance of witnesses before committees of either 
House of Congress; which was read a first and second 
time. 

“The bill proposes so to amend the second section 
of the act referred to as to provide that the testimony 
of witnesses examined before either House of Congress, 
or by a committee of either House, shall not be used 
as evidence in any criminal prosecution of such wit¬ 
ness in any court of justice, provided that no official 
paper or record produced by such witness in such ex¬ 
amination shall be included within the privilege of said 
evidence so as to protect such witness from any criminal 
prosecution. The bill further provides that hereafter 
no witness shall be allowed to refuse to testify to any 
fact, or to produce any paper, touching which he shall 
be examined by either House of Congress, or by any 
committee thereof, for the reason that his testimony 
touching such fact may tend to disgrace him or other¬ 
wise render him infamous; provided that nothing con¬ 
tained in the bill shall exempt any witness from prose¬ 
cution or punishment for any felony committed by him 
in testifying (Page 364). 

• ••••• 

“Now, the intention of this bill is merely to do away 
with that portion of the second section of the act of 1857 
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which has operated as a general pardon concerning all 
offenses in relation to which a witness before a con¬ 
gressional committee may have been called to testify, 
or in relation to which a witness presenting himself 
voluntarily before a committee may have been per¬ 
mitted to testify. Under the second section of this act 
of 1S57, the defendants in the cases of the Government 
against Russell and Floyd were discharged from all 
liability concerning the embezzlement of the Indian 
trust bonds, and all other witnesses who may testify 
concerning any act, no matter how criminal, before an 
investigating committee of Congress, are discharged in 
like manner. It is for the purpose of remedying this 
evil that this amendment of the law is proposed (Page 
364). 

“I may say, further, that I understand that almost 
every day persons are offering to testify before the in¬ 
vestigating committees of the House in order to bring 
themselves within the pardoning power of the act of 
1S57, and it is to prevent any more such cases of pardon 
that we ask the House to pass this bill. I call the pre¬ 
vious question (Page 364).” 

The bill was passed by the House on January 16, 1862 
(57 Cong. Globe 364). It was referred to the Senate Com¬ 
mittee of the Judiciary on January 17, 1S62 (57 Cong. 
Globe 377), who reported the bill out on January 22, 1862 
(57 Cong. Globe 428). Senator Trumbull, Chairman of the 
Committee, in reporting the bill stated: 

“Mr. Trumbull. I will ask the unanimous consent of 
the Senate to consider the House bill which I have just 
reported, relating to witnesses examined before the 
investigating committees. The Senate is aware that 
one or two investigating committees are in session; and 
that, under the law as it now stands, any person who 
testifies before those committees in reference to any 
matter whatever is discharged from criminal prosecu¬ 
tion for any offense that he may have been guilty of, 
connected in anv wav with those transactions. It was 
under this law that Floyd was discharged after he had 
been indicted, and also the clerk in the Interior Depart- 
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ment who purloined the Indian bonds. This bill has 
passed the House of Representatives; I think there 
can be no well-founded objection to it, and I hope it 
will become a law at once (Page 428).” 

And Senator Bayard, a member of the Committee, in 
answer to certain objections stated: 

“ * * * there is a part of the bill which certainly ought 
to pass; I mean that portion which takes away the effect 
of the former law, so far as it operates as a kind of 
legislative pardon to a man, provided he has been ex¬ 
amined in reference to a subject matter which is before 
a committee of either House of Congress. * * (Page 
428).” 

In the debates on the bill, Senator Trumbull explained 
the purpose of the bill in the following language: 

“* # * rp] ie g^atute of 1857 was passed hastily; we 
all recollect that it grew out of a particular matter, 
and was known to be imperfect when it passed. It has 
operated so as to discharge from prosecution and pun¬ 
ishment persons who were brought before these com¬ 
mittees and testified touching matters that they might 
have been prosecuted for. In fact this holds out an 
inducement for the worst criminals to appear before our 
investigating committees. Here is a man who stole two 
millions in bonds, if you please, out of the Interior De¬ 
partment. What does he do? He gets himself called 
as a witness before one of the investigating committees 
and testifies something in relation to this matter, and 
then he cannot be indicted. That very case occurred; 
the very clerk who purloined two millions in bonds from 
the Interior Department was discharged and the indict¬ 
ment against him quashed, as I understand, because he 
had made some statement in reference to the matter 
before an investigating committee. So it was with the 
former Secretary of War; there were two or three in¬ 
dictments against him in this District, but my informa¬ 
tion is that they were all quashed, upon the ground that 
he had also testified before a congressional committee 
(Page 428).” 
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The bill, in the following language was passed by the 
Senate on January 22, 1S62 (12 Stat. 333): 

That the provisions of the second section of the 
act entitled “An act more effectually to enfore the at¬ 
tendance of witnesses on the summons of either House 
of Congress, and to compel them to discover testi¬ 
mony,” approved January twenty-fourth, eigtheen hun¬ 
dred* and fifty-seven, be amended, altered, and repealed, 
so as to read as follows: That the testimony of a wit¬ 
ness examined and testifving before either House of 
Congress, or any committee of either House of Con¬ 
gress, shall not be used as evidence in any criminal 
proceeding against such witness in any court of justice: 
Provided , however. That no official paper or record, pro¬ 
duced by such witness on such examination, shall be 
held or taken to be included within the privilege of 
said evidence so to protect such witness from any crim¬ 
inal proceeding as aforesaid; and no witness shall here¬ 
after be allowed to refuse to testify to any fact, or to 
produce any paper touching which he shall be examined 
by either House of Congress, or any committee of either 
House, for the reason that his testimony touching such 
fact, or the production of such paper, may tend to dis¬ 
grace him or otherwise render him infamous: Provided, 
That nothing in this act shall be construed to exempt 
any witness from prosecution and punishment for per¬ 
jury committed by him in testifying as aforesaid. 
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IN THE APPELLEE'S OPINION THE QUESTIONS ARE: 


1. Whether the trial court correctly refused to order 
the return to Charles Nelson of records and papers which 
it found he had voluntarily turned over to a congressional 
committee. 

2. Whether Nelson, who failed to give the committee 
1951 records as he had agreed to do, and at his farm in 
Maryland voluntarily gave a committee aide 1940-1950 
records, was entitled to have those 1940-1950 records ex¬ 
cluded from use as evidence against him in a ‘ 4 numbers’’ 
and conspiracy trial by force of 18 U.S.C. 3486. 

3. Whether persons operating a lottery headquarters 
in Maryland which processes numbers work from the Dis¬ 
trict of Columbia may be tried in the District of Columbia. 

4. Whether it was error to admit testimony of agents of 
the Bureau of Internal Revenue as to admissions made to 
them by certain of these appellants, and whether it was 
error to admit income tax returns for Blight Lee, and 
Charles and Virginia Nelson, and Robert Nowland Asso¬ 
ciates. 

5. Whether government counsel’s closing argument a> 
to the nature of the defense’s cross-examination of gov¬ 
ernment witnesses constituted prejudicial error, and 
whether other argument, stopped by the court with im¬ 
mediate corrective action, is basis for reversal of these 
convictions. 

6. Whether the court correctly instructed the jury that 
a conspiracy could be found on circumstantial evidence, 
and that persons outside the District who conspired to 
violate the District lottery statute could be found guilty if 
an overt act in pursuance of that conspiracy was committed 
in the District. 

7. Whether a motion for inspection of the minutes of 
the grand jury proceedings was correctly denied. 

S. Whether it was error to admit evidence showing the 
existence and nature of this conspiracy prior to the three- 
year period of the statute of limitations. 


(i) 



9. 'Whether a man and his wife who conspire with each 
other, with other married couples, and with persons whose 
wives are not parties to the conspiracy, may be prosecuted 
for conspiracy. 

10. 'Whether, for conduct during the period October 22, 
1948, to October 22, 1951, imposition of the increased pen¬ 
alty in the conspiracy law effective September 1, 1948, vio¬ 
lated the ex post facto provision of the Constitution. 

11. 'Whether the bill of particulars furnished these ap¬ 
pellants was adequate to enable certain of them to know the 
charges against them and to prepare their defense. 
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COUNTERSTATEMENT OF THE CASE 

On October 22, 1951 there was filed in the United States 
District Court for the District of Columbia a two count 
indictment charging some sixteen persons with violating 
the lottery statute, D. C. Code § 22-1501, and conspiring to 
violate that same statute. Named as defendants were 
Charles E. Nelson; Nelson’s wife, Virginia Madge Nelson; 
Nelson’s daughter, Bertha K. MacWilliams; Nelson’s son- 
in-law, William K. MacWilliams; Robert L. Nowland; Now- 
land’s wdfe, Mary C. Nowland; Blight H. Lee; Albert I. 
Bullock; James E. Lowry, onetime Metropolitan Police 
Sergeant and Deputy L T nited States Marshal; Robert G. 


(1) 
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Kirby, on that date a detective sergeant on the Metropoli¬ 
tan Police Force, James L. Pumphrey, Mary T. Hutchinson, 
Effie Lou Trent, Shirley McCoy, Ruby Geary, and Elizabeth 
Brady (App. 1-8). At the trial that followed the court 
granted the defendant Bullock’s motion for judgment of 
acquittal at the close of the government’s evidence. The 
jury acquitted the defendant Pumphrey. Mr. and Mrs. 
Nelson, Mr. and Mrs. Nowland, and Blight Lee were found 
guilty on both counts of the indictment. Nelson’s daugh¬ 
ter, Bertha Mac Williams, her husband, William Mac Wil¬ 
liams, and the defendants Lowry, Kirby, Hutchinson, Trent, 
McCoy, Geary, and Brady, were found guilty on the count 
charging a violation of the lottery statute. The defendants 
McCoy and Geary did not appeal from their convictions. 
The defendant Mary Hutchinson noted an appeal but sub¬ 
sequently dismissed it. That leaves for consideration in 
this Court the appeals noted from the following judg¬ 
ments: Charles E. Nelson and Virginia Madge Nelson, one 
to three years and a fine of one thousand dollars on the 
first count, twenty months to five years and a fine of ten 
thousand dollars on count two, said sentences to run con- 
currentlv. 1 Robert L. Nowland and Mary C. Nowland, 
one to three years and a fine of one thousand dollars on the 
first count, twentv months to five vears and a fine of twenty- 
five hundred dollars on the second count, the sentences to 
run concurrently, i.e. an over-all sentence of twenty months 
to five years and a fine of twenty-five hundred dollars, R. 
1901. Blight Lee, one to three years on the first count, 
one to four years on the second count, also to run concur¬ 
rently, R. 1903. James E. Lowry and Robert Kirby, one 
to three years on the first count (App. Ill, 112). Bertha 
MaeWilliams, a fine of one thousand dollars, one to three 
years imprisonment suspended, place<l on probation (App. 
113). William MaeWilliams, eight months to two years, 
and a fine of one thousand dollars (App. 114). Effie Lou 
Trent, three months to nine months (App. 115). Elizabeth 
Brady, one month to ten months (App. 116). 

1 The court specified that this was an over-all sentence of twenty 
months to five years and a fine of ten thousand dollars. R. 1900. 
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In general, the Government’s evidence disclosed that a 
numbers syndicate headed by the Nelsons and Nowlands 
was operating in Maryland, Virginia and the District of 
Columbia. Numbers writers in the District were turning in 
their work to various route men in the District, who in turn 
turned in to persons who took the work to headquarters. 
Adding machine ribbons, money to pay winners and unused 
numbers pads as needed were returned to the route men for 
distribution to their writers. The evidence disclosed that at 
one time Nelson-Nowland headquarters was in the District 
of Columbia, but for the most part during the time covered 
by the evidence in this case Nelson-Nowland headquarters 
was at various places in Seat Pleasant, Maryland, just 
across the District line, in North Beach, Maryland, and in 
Alexandria, Virginia. At headquarters the work from the 
District, Virginia, and Maryland, was processed daily by 
an office force employed for that purpose. This head¬ 
quarters force alone at one time included as manv as twenty- 
seven employees. Here each route’s work was tabulated on 
an adding machine, winning numbers sorted out,- and out¬ 
going bags filled with money to pay the winners, adding 
machine tapes, and pads requested by the writers. These 
bags were brought back to the writers in the District by 
various people associated with the headquarters. 

The Government’s evidence, uncontradicted and undenied 

by these appellants, who did not testify, tended to disclose 

the following. Bennie Wilson testified that prior to 1934 he 

had been employed by the Peoples Life Insurance Company 

in the District of Columbia. Nelson and Nowland, both 

employed by that concern, had discussed with Wilson 

the fact that Nelson was starting a numbers game. Wilson 

was asked if he could get numbers business for Nelson on 

Wilson's insurance routes. (App. 144-5, 147.) Thereafter 

Wilson picked up numbers and turned them in to Nelson 

(App. 147-8). Nelson left the insurance company about a 

vear before Wilson did in March 1934. 

* 


2 Numbers slips were kept for a period of three days so that win¬ 
ners which had been overlooked but later claimed might be paid. 
Such winners were referred to as “overlooks”. 
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Leroy Richardson testified that about 1931 he was ap¬ 
proached by Nelson at the District line, Seat Pleasant, 
Maryland, about turning in numbers to Nelson (App. 164). 
At that time Richardson was turning in to another man but 
thereafter turned in numbers to Nelson from 1931 to 1939 
(App. 165). Richardson was picking up these numbers in 
northeast and southeast Washington and in Maryland (App. 
166). Nowland and Mrs. Nelson picked up numbers from 
him on various occasions (App. 166-7). 

Donald Post testified that he went to work for Nelson in 
the numbers business in 1937 (App. 190), remaining in it 
until March 1947 with the exception of a period of navy 
service from March 1944 until January 1946 (App. 210). 
Nelson assigned a person to show Post the various places in 
the District at which he was to pick up numbers slips and 
money and where these were to be turned in (App. 191-2). 
Post was to receive five percent of the gross proceeds of 
his route (App. 193). After several years on that route 
Post was asked, and agreed, to manage an office where work 
was processed in Maryland. For managing the office he 
was to receive twenty-five percent of the net profit on the 
work processed there. Nelson furnished him some seven or 
eight employees to do this work (App. 193-6). At that time, 
according to Post, the work was coming from the District 
and Maryland, considerably more from the District than 
Maryland (App. 197). Post’s route was identified by the 
symbol P, Blight Lee's by BL (App. 199):® Mr. and Mrs. 
Nelson had access to the safe at this headquarters (App. 
200). Adding machines in need of repair were taken to 
Nelson’s house and later picked up there. When it was 
apparent that extra money would be needed to pay off on a 
“bad” number, Mrs. Nelson would contact him with instruc¬ 
tions where he could obtain additional money (App. 201-2). 
Post identified Government Exhibits 1 and 2 as being identi¬ 
cal with pads of paper used in the Nelson-Nowland oper- 

3 Post testified that Lee was a pick-up man in Washington, and 
that he had seen him turn in numbers on the streets of the District 
(App. 198). 
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ation during the period he was with it 4 (App. 204, 206, 211). 
In his 4 ‘best” year wdth Nelson, Post received thirty-one 
thousand dollars (App. 212). 

The Government also called as witnesses Dorothy Ridgely, 
a headquarters worker for Nelson from 1941 until 1950, 
Helen Brown, a headquarters worker from 1944 until 1951, 
Mary Creef, a worker, with the exception of 1940, from 
1937 until March 1951, and Elsie Sollers, a worker in head¬ 
quarters from 1943 until 1951. These headquarters workers 
described the various premises used for headquarters, the 
manner of operation at headquarters, and their fellow 
workers. According to them, in 1943 various branch offices 
were consolidated into one headquarters at the Nelson farm 
in Ritchie, Maryland because Nelson “had to put all the 
offices together because there was something crooked going 
on in the others, and he wanted them all together so that his 
wife could run them.” (App. 227.) Headquarters remained 
at the Nelson farm until October 1944. Mrs. Nelson, Nelson, 
Blight Lee, and the Nowlands supervised the operation at 
the farm. Mrs. Nelson and Mr. Nowland had charge of the 
money (App. 229). BL and X work was among that proc¬ 
essed at this headquarters (App. 351). The appellant 
Effie Lou Trent was a worker at this (App. 272, 349), and 
the rest of the headquarters locations described by the 
Government’s witnesses. Further reference to her is 
omitted in this counterstatement of the case, but the record 
references to her association with the Nelson-Nowland 
operation are collected under our answer to the argument 
that the trial court should have granted a motion for judg¬ 
ment of acquittal as to her. 

Headquarters, November 1944 
to September , 1947 

From November 1944, until September 1947, headquarters 
was in the basement of the Richardson’s home in Seat Pleas- 


4 Witnesses Ridgely (App. 231), Brown (App. 2S8), Kendall (App. 
556). Marlowe (App. 580). Wilson (App. 586). Shields (App. 602), 
also made this same identification relative to their association with 
Nelson-Nowland. 
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ant, Maryland (App. 273-4, 353). During that period of 
time, Mr. and Mrs. Xowland were in charge, giving the 
orders, supervising the work, and paying the workers’ 
salaries (App. 275, 276, 354). 5 

September 1947 to December 1948 

In September 1947, the numbers office was moved to the 
“Arcade” at North Beach, Maryland, where it remained 
until December 1948 (App. 233, 237, 280, 355). Here again, 
Mr. and Mrs. Xowland were in charge (App. 234, 281, 356) 
and sometimes “checked for numbers” (App. 235). Lowry 
was seen at the Arcade some three or four times a week 
(App. 281), and brought numbers work there (App. 235, 
252, 281, 356). Kirby likewise brought work there to be 
processed (App. 235, 252, 281, 356).° Witness Sollers, who 
worked at the Arcade from “early fall” in 1947 until De¬ 
cember 1948, testified that she didn’t know of defendants 
other than Lowry and Kirby who brought work there (App. 
356). Witness Brown recalled that among the symbols on 
numbers slips arriving at the Arcade were P, X, BL and 
B(App. 281). 

Source of the Numbers Being Processed 
at the Various Headquarters 

At this point, we outline some of the evidence tending to 
link those parts of the numbers operation outside the Dis¬ 
trict of Columbia with those in the District. Evidence of 
the period from February, 1948 to January 1951, is treated 
in more detail than that for prior years. 

Ed Kendall testified that he worked in the numbers busi- 

•’In 1946. during the interval described above (November 1944 to 
September 1947). Moody Wilson, whose numbers work, written in 
the District, was going to Xowland. was arrested. Xowland paid 
Wilson's bondsman, sent Wilson to a particular lawyer, and also paid 
the lawyer (App. 589). 

t: It was stipulated at trial that Lowry retired from the Metropoli¬ 
tan Police force on Oct. 1. 1947. From Xov. 3. 1950 until 8ept. 28. 
1951 he served as a Deputy United States Marshal (App. 608). 

Kirby was a member of the police force from 1938 until the date 
the indictment was returned. At that time he was a Detective Ser¬ 
geant on the Homicide Squad (App. 60S). 
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ness as a route man for Nowland in Northeast and South¬ 
east Washington from February 1948 until January 6, 1951. 
(App. 553.) That period of time commences about midway 
in the interval when headquarters was at the Arcade (p. 
6, ante) and extends until after it had been moved to 
the Ranchliouse in the fall of 1950 (p. 11, post). Nowland, 
who informed Kendall that he (Nowland) and Nelson were 
partners, gave Kendall his route in February 1948 and in¬ 
formed him that he was to receive five percent (App. 554). 
Kendall met the numbers writers, picked up their work 
and money, and turned these over to Nowland or to someone 
in Nowland’s place when Nowland did not appear. Now¬ 
land, who brought the numbers “bags” to Kendall, was 
at Kendall’s home practically every evening during the 
time he described (App. 554). “Bags” for Shields, symbol 
N, Blight Lee, BL, and Moody Wilson, were also brought 
to Kendall’s home in the District of Columbia (App. 556). 
As will be noted, numbers slips bearing BL and N symbols 
were processed at most of the various Nelson-Nowland 
headquarters described by the witnesses who worked there. 

Kendall also testified that Lowry, who delivered work 
to the various headquarters, had picked up and delivered 
work in the District of Columbia some three or four times 
(App. 563-4). Lowry, according to Kendall, had been with 
Nowland some fifty or sixty times during this period (App. 
557-8). Kendall’s wife testified that she had seen Lowry 
talking to people she thought were Wilson and Shields in 
front of the Kendall home, and had also seen him giving 
various people “bags.” (App. 568, 573) 

Evelyn Marlow testified that she wrote numbers in the 
southeast section of the District of Columbia from 1946 
until 1950 (App. 578). After 1948, she was turning in her 
work to Kendall, described above as working for Nelson- 
Nowland. Prior to 1948, she had turned her work in to 
Moody Wilson (App. 579). Wilson, in turn, testified that 
from 1942 until January 1951, she wrote numbers in South¬ 
east Washington (App. 585). She testified that her work 
was going to Nowland (App. 585), but admitted that in 
1949 and 1950 she was actually turning her work over to 
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persons whom she could not name (App. 593). She had 
picked up her “W bag” at the Kendall home in the District 
some five or six times and had seen the Xowlands at 
Kendall’s on some of those occasions (App. 587). Xowland 
had also returned her bag to her some six or seven times 
on 19th Street, S. E. (App. 588). In 1946, when the witness 
had been arrested, she was furnished a lawyer’s services 
after being sent to him by Xowland. Xowland told her that 
he had paid the lawyer (App. 589). On cross-examination, 
in response to a question by Mr. O'Connell, Xelson’s coun¬ 
sel, the witness testified that everyone who hit on the num¬ 
bers was paid in full to the penny, “every penny; they got 
their money.” (R. 1226.) 

Roy Shields testified that he was in the numbers business 
in the District from 1948 until 1950, picking up numbers 
around 15th and D Streets, X. E., and turning them into 
Xowland in that same area. (App. 599-600). Sometimes 
Lowry would bring the work back in the evening, on some 
occasions by himself, on others, with Xowland. Shields 
had taken over his route from his brother, Xorman, and 
used the symbol X in his work (App. 598). This symbol 
had been previously used by Xorman Shields from 1945 
until 1947, when he was picking up numbers from Xowland 
in the District (App. 594). Xorman testified that he had 
been approached by Xowland about going back to work in 
the numbers business sometime in 1948 or 1949. (App. 597). 
This route's symbol, X, like BL, was seen in the work 
processed at various Xelson-Xowland headquarters by the 
headquarters employees. 

■Waldo Roberts testified that he had known appellant 
Blight Lee since 1944. Several years after their first 
meeting, Lee had told him he was a pick-up man in the 
numbers business (App. 625). Lee and Roberts had dis¬ 
cussed at various times the possibility of Roberts working 
in that business (App. 625). In December, 1949, Roberts 
accompanied Lee, whose symbol was BL, on a trip around 
Lee’s route in the District of Columbia. Lee told Roberts 
that he was working for Charles Xelson (App. 626-8). 
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Lee’s symbol BL, as heretofore noted, was seen at most of 
the headquarters operated by Nelson-Nowland. 

December 1948-June 1950 

From the Arcade at North Beach, Maryland, headquar¬ 
ters was moved in December 1948 back to the Richardson 
home in Seat Pleasant, Maryland, where, with the excep¬ 
tion of short periods in the spring and summer of 1949, 7 8 it 
remained until June 1950.* The Nowlands continued to 
supervise the work at headquarters (App. 237, 311, 356, 
358, 318). During part of this time, from December 1948 
until the spring of 1949 Lowry was on the premises almost 
every day (App. 239). On those occasions when Lowry 
was not there, Kirby would be present (App. 238-40). The 
headquarters employees who testified for the Government 
stated that the work was brought to Richardson’s by Lowry 
(App. 237, 239, 311, 283, 358, 284, 318, 296, 363, 322-3) and 
Kirby (App. 312, 359, 319). Lowry was seen bringing num¬ 
bers to Richardson’s as late as June 1950 (App. 296). 
When each day’s numbers had been processed Nowland 
would carry the “work” from the house (App. 313, 320) 
and leave in his car, Lowry following in his automobile 
(App. 240-1, 314, 320). The work processed at Richard- 

7 For short periods headquarters was at the Nowland home in 
Alexandria, Virginia (App. 252, 315, 360, 283), and the home of 
Mary Hutchinson at Seat Pleasant, Maryland (App. 255, 316, 361). 
The Nowlands gave the orders at both these places (App. 253, 315, 
255). The witness Sollers testified that she saw Lowry bringing 
numbers to the Nowland home practically every day (App. 361). 
Other witnesses verified the fact that he w'as bringing numbers 
there (App. 283, 290, 315), and checking for the winning number 
(App. 253). The -witness Brown recalled that on a particular occa¬ 
sion in.September 1949, the second day after she bought a new car 
(App. 284), Lowry had brought numbers (App. 289-290). 

8 In December 1948 Mr. and Mrs. Nowland, Lowry, Kirby, Trent, 
and others, attended a Christmas party for the headquarters’ workers 
(App. 242-3). Photographs taken by appellant Trent on this occa¬ 
sion were admitted as Government Exhibit 9 (shows witness 
Ridgely, Nowland and others), 10 (Mr. Nowland, Ridgely and oth¬ 
ers), 12 (Mrs. Nowland, Nowland, Lowry, Ridgely), and 18 (Kirby 
and Ridgely) (App. 251). 
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son’s included BL, M, P and X slips (App. 312-13, 318). 
In March 1950, during the period described above, Kendall, 
a numbers writer for Xowland in the District of Columbia, 
and Kendall’s wife were arrested on a numbers charge. A 
bondsman and a lawyer represented them, although they did 
not pay either (App. 559, 569-70). This followed Xowland’s 
previous instructions to Kendall that in the event of an 
arrest he should call Jimmy Conroy, the bondsman (App. 
559). 

Nelson Farm, June-July 1950 

From Richardson’s the headquarters’ next move was to 
the Xelson farm in Ritchie, Maryland. This occurred in 
June-July 1950 (App. 284, 323, 362). Mrs. Xelson took 
over supervision of the office (App. 285, 323, 364), although 
Xowland continued on as a worker, and carried the num¬ 
bers work away (App. 324). Lowry was seen on the prem¬ 
ises when the day’s work there was finished (App. 364). 
The stay at the farm was of about one month’s duration 
(App. 284, 285, 323). 


MacWilliams Home, August 1950 

The next stop on the headquarters’ travels was at the 
home of the appellants Bertha and Billy MacWilliams, 
where business was conducted for about one week in August 
1950 (App. 286, 324, 325). Mrs. Xelson continued the role 
of supervisor she had taken over from the Xowlands, paid 
the workers’ wages (App. 286), and carried the work away 
(App. 325). Billy MacWilliams brought work to the head¬ 
quarters (App. 325, 365), and ran one of the adding ma¬ 
chines used there (App. 286). Witness Sollers testified that 
Mrs. Brady was on the premises when the women reported 
for work, usually leaving when Mrs. Xelson, the supervisor 
here, arrived (App. 365). 

The Guesthouse, September-November 1950 

From the MacWilliams home headquarters next moved 
to the Guesthouse, a summer tourist home at Xorth Beach, 
Maryland. The Guesthouse was used from around the first 
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of September until November of 1950 (App. 286, 325). Here 
again Mrs. Nelson supervised the work (App. 286, 325), 
paid the salaries (App. 286), and carried the numbers work 
away (App. 325). Mrs. Brady and the Nowlands worked 
there (App. 366). 9 Bertha MacWilliams, Nelson’s daugh¬ 
ter, ran one of the adding machines (App. 286, 367), tabu¬ 
lated slips (App. 342), and helped look for winning slips 
(App. 367). Her husband, Billy MacWilliams, brought the 
numbers slips to this headquarters (App. 287, 326, 341-2, 
367), and ran an adding machine (App. 28, 367, 342). The 
work at this time included P, BL, and N (App. 287, 326). 
In October 1950, during this interval, Moody Wilson who 
had been hired by Nowland and was writing numbers in 
Southeast Washington, received in her “bag” a note re¬ 
questing her to go to Nelson’s farm. She went there and 
was told by Nelson that if she “continued to come short” 
she would have to give up her “book.” Nelson said he’d 
heard Nowland speak of her; that she was a nice person; 
to be careful of the police; and that if she needed him to 
call him at a telephone number he gave her (App. 590-1). 

The Ranch-house, November 1950-March 1951 

From the Guesthouse, the headquarters moved to the 
Ranch-house, also a summer tourist home, where it remained 
until March 3, 1951 (App. 287-8, 326, 367). Mrs. Nelson 

9 See also the exchange between witness Creef and defense counsel 
at App. 335-6: 

Q. Did I understand you to say that for one week at North 
Beach Mrs. Brady supervised the business? A. That’s right at 
the ranch house. 

Q. And what week was that? A. I don’t remember. 

Q. Can you give us the month? A. No, I can’t. 

Q. What year? A. I think it was the latter part of 1950 and 
the first part of 1951. 

Q. That is the closest you can fix it? A. That’s right. 

Q. Now was that one week the only time you ever saw Mrs. 
Brady have anything to do with supervising that work? A. No, 
she was at the guest house. 

Q. And how long was that? A. Oh, about, say about two 
months. 

Q. Two months contiguously? A. Or more; she was there 
every day before the work came in. 
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supervised the operation here (App. 289, 326-7, 369), paid 
the salaries (App. 289), and told the witness Creef how to 
keep the books (App. 328). For about one week late in 
1950 or early in 1951 (App. 300), apparently while Mrs. 
Nelson was on a trip to Kentucky (App. 372), the appel¬ 
lant Brady acted as supervisor (App. 289, 298, 300, 327, 
335-6, 369, 372), and, among other things, took the money 
out of the safe for paying off hits (App. 289, 298), and 
handed out the pay envelopes. Bertha MacWilliams was 
there “running the work” (App. 341-2, 327). Her hus¬ 
band, Billy MacWilliams, brought the slips (App. 327, 2S9, 
369), and ran an adding machine (App. 341). In Decem¬ 
ber 1950, during this period, the Kendalls (Xowland’s 
writer in Southeast Washington) were again arrested in 
connection with the numbers business (App. 560, 570). 
Xowland was arrested at the same time (App. 570). The 
charge was changed to disorderly conduct. The Kendalls 
didn't post collateral, but Kendall testified Xowland was 
at the desk when the money was paid (App. 561). Xow¬ 
land took the Kendalls back to their home around six 
o'clock and was there later that same night bringing the 
“bags” for that day’s work (App. 561, 571-2). 

In addition to the foregoing testimony by the persons 
who had worked at Xelson-Xowland headquarters, and the 
writers for that enterprise, the Government also introduced 
papers and records which Nelson had turned over to a con¬ 
gressional committee. 10 These indicated that the Nelsons 
and Xowlands were in business together, and that that 
business was a numbers operation. Also found in these 
papers were entries which corroborated the testimony given 
by the former numbers employees. The Government also 
called two Internal Revenue Agents who testified as to ad¬ 
missions made to them by Nelson and Mrs. Xowland about 
the nature of their business and its owners. Certified copies 
of income tax returns for Blight Lee (showing employment 
by Xowland Associates), a joint return of the Nelsons 

10 The circumstances surrounding this transfer give rise to the 
principal arguments on appeal. The pertinent facts are set out under 
the argument, post. 
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(showing income from Nowland Associates), and a return 
of Robert Nowland Associates (showing the partners) 
were also admitted in evidence. None of the defendants 
took the stand to deny any of the evidence against them, 
nor did they call any witnesses or introduce any evidence 
for that purpose. 

APPLICABLE STATUTES AND RULES INVOLVED 

D. C. Code (1951) §22-1501: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy lot¬ 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale oi* transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon convic¬ 
tion of each said offense not more than $1,000 or be 
imprisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima-facie evi¬ 
dence that the possessor of such copy or record did, at 
the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lot¬ 
tery, policy shop, or lotterv. (Mar. 3, 1901, 31*Stat. 
1330, ch. 854, §863: June 30, 1902, 32 Star. 535, ch. 
1329; Apr. 5, 1938, 52 Stat. 198, ch. 72, §1.) 

18 U. S. C. 371: 

If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man- 
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ner or for any purpose, and one or more of such per¬ 
sons do any act to effect the object of the conspiracy, 
each shall be fined not more than $10,000 or impris¬ 
oned not more than five years, or both. 

18 U. S. C. 2: 

(a) 'Whoever commits an offense against the United 
States, or aids, abets, counsels, commands, induces, 
or procures its commission, is a principal. 

(b) Whoever causes an act to be done, which if 
directly performed by him would be an offense against 

1 the United States, is also a principal and punishable 
as such. 

D. C. Code § 22-105: 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid¬ 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punish¬ 
ment mav be. (Mar. 3, 1901, 31 Stat. 1337, ch. 854. 
§ 908.) 

18 U. S. C. 3237: 

Except as otherwise expressly provided by enact- 
1 ment of Congress, any offense against the United 
States begun in one district and completed in another, 
or committed in more than one district, may be in¬ 
quired of and prosecuted in any district in which such, 
offense was begun, continued, or completed. 

Any offense involving the use of the mails, or trans- 
1 portation in interstate or foreign commerce, is a con¬ 
tinuing offense and, except as otherwise expressly 
provided by enactment of Congress, may ho inquired 
of and prosecuted in any district from, through, or 
into which such commerce or mail matter moves. 

Constitution of the United States, Fifth Amendment: 

Xo person shall # * be compelled in any crim¬ 
inal case to be a witness against himself * * # . 

2 U. S. C. 192: 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
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give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com¬ 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of 
not more than $1,000 nor less than $100 and imprison¬ 
ment in a common jail for not less than one month nor 
more than twelve months. As amended June 22, 1938, c. 
594, 52 Stat. 942. 


2 U. S. C. 193: 


Xo witness is privileged to refuse to testify to any 
fact, or to produce any paper, respecting which he 
shall be examined by either House of Congress, or by 
any joint committee established by a joint or concur¬ 
rent resolution of the two Houses of Congress, or by 
any committee of either House, upon the ground that 
his testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render 
him infamous. As amended June 22, 1938, c. 594, 52 
Stat. 942. 


18 U. S. C. 3486: 


Xo testimonv given bv a witness before either House, 
or before any committee of either House, or before any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be 
used as evidence in any criminal proceeding against 
him in any court, except in a prosecution for perjury 
committed in giving such testimony. But an official 
paper or record produced by him is not within the 
said privilege. 

D. C. Code (1951) § 14-306: 

In both civil and criminal proceedings, husband and 
wife shall be competent but not compellable to testify 
for or against each other. (Mar. 3, 1901, 31 Stat. 1358, 
ch. 854, § 1068.) 

18 U. S. C. 3481: 


In trial of all persons charged with the commission 
of offenses against the United States and in all pro- 
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ceedings in courts martial and courts of inquiry in any 
State, District, Possession or Territory, the person 
charged shall, at his own request, be a competent wit¬ 
ness. His failure to make such request shall not create 
any presumption against him. 

26 U. S. C. 55: 

(a) Public record and inspection 

(1) Returns made under this chapter upon which the 
tax has been determined by the Commissioner shall 
constitute public records; but, except as hereinafter 
provided in this section, they shall be open to inspection 
only upon order of the President and under rules and 
regulations prescribed by the Secretary and approved 
by the President. 

(2) And all returns made under this chapter, sub¬ 
chapters A, B, D, and E of chapter 2, subchapter B of 
chapter 3, chapters 4, 7, 12, and 21, subchapter A of 
chapter 29, and chapter 30, shall constitute public 
records and shall be open to public examination and 
inspection to such extent as shall be authorized in rules 
and regulations promulgated by the President. 

(3) Whenever a return is open to the inspection of 
any person a certified copy thereof shall, upon request, 
be furnished to such person under rules and regulations 
prescribed by the Commissioner with the approval of 
the Secretary. The Commissioner may prescribe a rea¬ 
sonable fee for furnishing such copy. 

***** 

(f) Penalties for disclosing information 

(1) Federal employees and other persons. It shall 
be unlawful for any collector, deputy collector, agent, 
clerk or other officer or employee of the United States 
to divulge or to make known in any manner whatever 
not provided by law to any person the amount or source 
of income, profits, losses, expenditures, or any particu¬ 
lar thereof, set forth or disclosed in any income return, 
or to permit any income return or copy thereof or any 
book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided 
by law; and it shall be unlawful for any person to print 
or publish in any manner whatever not provided by law 
any income return, or any part thereof, or source of- 
income, profits, losses, or expenditures appearing in 
any income return; and any offense against the fore¬ 
going provision shall be a misdemeanor and be punished 
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by a fine not exceeding $1,000 or by imprisonment not 
exceeding one year, or both, at the discretion of the 
court; and if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. 

26 C. F. R. 458.67. Inspection by Government attor¬ 
neys.. Any return shall be open to inspection by a 
United States attorney or by an attorney of the Depart¬ 
ment of Justice where necessary in the performance of 
his official duties. The request for inspection shall be 
in writing and, except as provided in § 458.70, shall be 
addressed to the Commissioner, and shall state the pur¬ 
pose for which inspection is desired. It may be signed 
by the Attorney General, the Assistant to the Attorney 
General, an Assistant Attorney General, or a United 
States attorney. 

26 C. F. R. 458.68: 

Information returns. Information returns, sched¬ 
ules, lists, and other statements designed to be supple¬ 
mental to, or to become a part of, the returns shall be 
subject to the same rules and regulations as to inspec¬ 
tion as are the returns themselves. In any case where 
inspection of the return is authorized by the regulations 
in this subpart, the Commissioner may, in his discre¬ 
tion, permit inspection of other records and reports 
which contain information included or required by 
statute to be included in the return. 

26 C. F. R. §458.204. Use of returns in litigation. The 
return of an individual, partnership, corporation, or 
fiduciary, or a copy thereof, may be furnished to a 
United States attorney for official use in proceedings 
before a United States grand jury or in litigation in 
any court, if the United States is interested in the result, 
or for use in preparation for such proceedings or liti¬ 
gation; or to an attorney of the Department of Justice, 
for like use, upon written request of the Attorney Gen¬ 
eral, the Assistant to the Attorney General, or an 
Assistant Attorney General. If a return or copy is 
thus furnished, it shall be limited in use to the purpose 
for which it is furnished and is under no condition to be 
made public except to the extent that publicity neces¬ 
sarily results from such use. The original return will 
be furnished only in exceptional cases, and then only 
if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
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of a return desired for use in litigation in court will be 
furnished if the United States Government is not inter¬ 
ested in the result, but this provision is not a limitation 
on the use of copies of returns by the persons entitled 
thereto. 


26 C. F. R. 458.207: 

Penalties for disclosure of returns. Section 55 (f) 
(1) of the Internal Revenue Code makes it a misde¬ 
meanor punishable by a fine not exceeding $1,000 or by 
imprisonment not exceeding 1 year, or both, at the dis¬ 
cretion of the court, for any person to print or publish 
in any manner whatever not provided by law informa¬ 
tion contained in any income return, and further pro¬ 
vides that if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. The penalties provided 
in section 55 (f) (1) of the Internal Revenue Code are 
applicable also to disclosure of information contained 
in excess-profits, unjust enrichment and capital stock 
tax returns, and returns made under sub-chapter C of 
chapter 9 of the Internal Revenue Code. 


SUMMARY OF ARGUMENT 

The trial court correctly denied Nelson's motion, based on 
an alleged violation of his Fourth and Fifth Amendment 
rights, for the return of books and papers given by him to a 
congressional committee, and later turned over by the com¬ 
mittee to the United States Attorney. The affidavit of 
Thomas Smith, the committee aide who received the mate¬ 
rial from Nelson, is uncontroverted and establishes that 
Nelson's relinquishment of possession to the committee was 
voluntary. Nor were any Fourth or Fifth Amendment 
rights of Nelson's infringed by the committee's transfer to 
the United States Attorney. The claim that these books and 
papers were inadmissible against Nelson by reason of 18 
U. S. C. 3486 was likewise properly overruled. The purpose 
of that statute, limitation on the use of testimony before 
congressional committees, was to compel the production of 
evidence which otherwise “could not be got.” Nelson's 
transfer of 1940-1950 records to the committee aide sent 
out to pick up a 1951 book earned him no “gratuity to 


crime. 


Moreover, Nelson made no claim that this was evi- 


*» *» 



19 


deuce that otherwise “could not be got”, but released it 
without a claim of privilege of any kind. 

As to the sufficiency of the evidence to sustain these con- 
victions, we point out that all of these appellants worked to 
further a lottery which processed in Maryland numbers 
slips from the District of Columbia; accordingly, they were 
all properly tried and convicted in the District of Columbia 
for a violation of the District lottery statute. The head¬ 
quarters workers in Maryland, no less than the rest of their 
associates, were principals and not simply common-law ac¬ 
cessories before the fact. D. C. Code 22-105; 18 U. S. C. 2. 

The common-law rule in felonv cases based on a distinction 

* 

between principals and accessories is not applicable. More¬ 
over, Congress has expressly provided that any offense 
against the United States may be prosecuted where it is 
begun, continued, or completed. 18 U. S. C., 3237. 

Government counsel’s comment on the manner of the de¬ 
fendants’ cross-examination, recognized as such by the trial 
judge, was not a comment on the defendants’ failure to 
testify. Moreover, the trial judge at the request of counsel 
expressly instructed the jury that no unfavorable inference 
was to be drawn because of the defendants’ choice not to 
testify in their own behalf. The other argument complained 
of was stopped immediately by the trial judge on objection 
from counsel and was followed with an instruction to disre¬ 
gard it. No other action was requested on the part of the 
trial judge and the defendants may not now complain that 
he did nothing further. 

The testimony of agents Kent and Ford as to admissions 
made to them by Nelson and Mrs. Nowland did not violate 
the statute which prohibits disclosure of information ap¬ 
pearing in income tax returns. As to the admission of cer¬ 
tain returns, appellants’ present claim that there was no 
showing of a release of them for the purposes of this case 
was not made below. Such returns may be released by the 
Commissioner for use in the manner of this case. Appel¬ 
lants mav not take advantage of their failure to make in the 
trial court the objection they now make. In any event in 
view of the government’s other uncontradicted evidence to 
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the same effect, admission of these returns does not require 
reversal. 

With respect to the indictment, we submit that appellants 
made no showing which would have warranted an intrusion 
“into the indispensable secrecy of the grand jury's proceed¬ 
ings. ” United States v. Johnson, 319 U. S. 503, and that 
those who raise the additional point were adequately ap¬ 
prised of the nature of the accusations against them by the 
indictment and the bills of particulars which the govern¬ 
ment furnished. 

Finally, as to the convictions of certain of these appel¬ 
lants on a charge of conspiracy, we submit (1) that the trial 
judge correctly instructed that they might be found guilty if 
an overt act in pursuance of the conspiracy were committed 
in the District even though the agreement had been formed 
in Maryland, and that the agreement itself might be proved 
by circumstantial evidence; (2) that it was proper to admit 
evidence of acts beyond the period of the statute of limita¬ 
tions in order to prove the existence and nature of this 
conspiracy; (3) that the Xelsons and the Nowlands were 
properly convicted despite the fact they were married cou¬ 
ples; and (4) that for conduct thereafter, imposition of the 
increased penalty for conspiracy effective September 1, 
1948, did not violate the ex post facto provision of the Con¬ 
stitution. 

ARGUMENT 

The Trial Court Correctly Refused to Order the Return and 
Suppression of the Records Which Nelson Voluntarily 
Turned Over to the Senate Subcommittee's Aide, Those 
Records Later Being Obtained From the Committee on a 
Grand Jury Subpoena . 

Nelson contends that the trial court erred in denving a 
motion made by him for the return of certain property and 
its suppression as evidence (App. 9-12). The property in¬ 
volved came into the hands of the “Kefauver” committee 
on the same day that Nelson appeared as a witness before 
that body. We submit that the trial court correctly con¬ 
cluded that 4 4 the property was voluntarily turned over by 
Charles E. Nelson to the Senate Committee to Investigate 
Organized Crime in Interstate Commerce, and that it [was] 
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in the lawful possession of the United States Attorney and 
available to the Grand Jury as evidence.” (App. 39.) 

The facts on which that order was based are found in the 
affidavits 11 of Nelson, Thomas Smith, and George Morris 
Fay (App. 10-17), and the transcript of Nelson’s appearance 
before the Committee. The Committee questioned Nelson 
about Robert Nowland and Associates and his alleged in¬ 
come of $180,000 in four years from that organization. 
Nelson stated that he put up money for the organization to 
operate. At first Nelson contended that he didn’t know 
what the Nowland business was, but then admitted that he 
“thought” it was gambling, specifically “the numbers.” 
In the course of the questioning the following passages, 
important to the problem here, occurred: 12 

T2148] How much money have you received in 1951 
from the numbers business? 

Mr. Nelson: How much money have I received in 
1951 from the numbers business? 

Mr. Rice: Yes. 

Mr. Nelson : I do not know if any. 

Mr. Rice: How close can you come? You received 
money because you said up to three months ago you 
were in business. How much have you made this near? 
How much has Nolan given you this year? 
r2149] Mr. Nelson: I do not have any idea right now. 

Mr. Rice: 'What is the closest vou can come? Is it 
$ 5 , 000 ? 

Mr. Nelson: Possibly. 

11 The motion in advance of trial was decided on the affidavits in¬ 
dicated. Nelson’s brief correctly states that there was no testimony 
taken. The brief is incorrect in its statement that the ruling was 
made “without hearing any evidence, which was requested.” Nel¬ 
son brief, p. 63. Present counsel was not counsel at the time Nelson's 
affidavit was filed and the motion heard, Nelson then being repre¬ 
sented by Leo Rover. Mr. Rover commenced the proceedings on 
the motion by presenting a signed waiver of Nelson’s right to be 
present. The court indicated that he was unwilling to proceed in 
that manner. Mr. Rover indicated that Nelson’s waiver was volun¬ 
tary and made after being advised of his rights. Furthermore. Mr. 
Rover observed that “This is not a case where there is any necessity 
of taking evidence.” Only then did the court agree to proceed on 
the affidavits (App. 18). 

12 This testimony appears in a transcript identified as Govern¬ 
ment Exhibit 21 and forwarded from District Court. Page refer¬ 
ences are to that volume. 


Mr. Rice: Possibly $10,000? 

Mr. Nelson: It could have been. 

Mr. Rice: How much was it? 

Mr. Nelson: I have to go back to whatever records 
we keep. 

Mr. Rice: You keep records? 

Mr. Nelson: I keep incoming and outgoing money. 

Mr. Rice: You keep your ins and outs? Is that what 
you call it? 

Mr. Nelson: I guess so. You can call it that, if you 
like. 

Mr. Rice: Where do you keep those ins and outs? 

Mr. Nelson: I generally keep them at home. 

Mr. Rice: Where do you keep them? 

Mr. Nelson: At home. 

Mr. Rice: Is it home now? 

Mr. Nelson: Are they at home now? 

Mr. Rice: Yes, vour records. 

Mr. Nelson: Possibly so. 

Mr. Rice: Let's get definite about it. Where are 
the records of how much you have taken in this gear? 
[21.)0] Mr. Nelson: I have them at home, whatever 
records I have. 

Mr. Rice: What sort of a book do you have them in? 

Mr. Nelson: Thev are in a little red book. 

Mr. Rice: And if we were to suggest that a staff 
member might like to accompany you out to the little 
red book, can he see that? 

Mr. Nelson: It would be all right with me. 

Mr. Rice: We may make those arrangements. 

Mr. Neslon: All right. 

* # * • • 


[2196] Senator Hunt: Mr. Nelson, we will have a 
staff member accompany you out to your home and if 
vou will turn over to him vour account book, the little 
red book you spoke of, he will see that you get a receipt 
for it and the committee will return it to you at the very 
earliest date, so as not to inconvenience you any. 

You are excused, Mr. Nelson. 

Mr. Nelson: I am afraid I do not understand what it 
is you want me to do. 

Senator Hunt: Well, we will have a member of the 
staff—you tell me if you are not hearing—go with you 
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out to your home and you turn over to him a statement 
of your net worth together with your little account book 
that you spoke of as the little red book, where you keep 
your “ins” and “outs”, as you said. In addition to 
that, the subpoena that you are now testifying under 
will hold until such time as the committee releases the 
subpoena. 

Now, is there anything you do not understand? 

Mr. Nelson: You expect me to send a statement of 
the net worth back tonight? 

Senator Hunt: Not necessarily, but we would like it 
just as soon as you can have it prepared. AYe do want, 
however, the little red book you spoke of, your “ins” 
and “outs”. 

[2197] That is all, Mr. Nelson. (Emphasis added.) 

# * # ♦ * 

To get the 1951 book of “in” and ‘ 4 outs”, the incoming 
and outgoing money for that year, the committee sent 
Thomas Smith, a Maryland policeman then on assignment 
to the committee. In his affidavit (App. 12-15) Smith stated 
that he was instructed by a committee member to accompany 
Nelson to Nelson’s home and obtain for the committee the 
“little red book” referred to in the testimony. Smith and 
Nelson went in Nelson’s automobile to the Nelson farm in 
Maryland. On arrival Nelson removed a paper from a desk 
and put it in his pocket. Smith asked Nelson about the 1951 
book, the object of his mission. Nelson replied that it was 
not compiled as yet, but that he did have something in the 
office which might serve as an indication of what his business 
was. Nelson went to a file cabinet and pulled out the bottom 
drawer, containing some ten large envelopes and two or 
three small bound books. He picked up one of these books 
and showed it to Smith, who saw that it w^as a 1942 ledger 
concerning lottery and numbers operations in which Nelson 
was involved. Nelson told Smith that he could look in the 
drawer, take what he wished, and if he desired take the 
records with him. Smith asked Nelson if the committee 
might have the whole file. Nelson replied that he could have 
anything he wanted. Smith noticed, and Nelson confirmed, 
that there were no 1951 records among those papers, that 


24 


the latest data was for 1950, the earliest 1940. 13 Nelson 
helped Smith tie the material together and put it in the 
Nelson car, then drove Smith and the records back to Wash¬ 
ington. Smith gave Nelson a receipt for the material re¬ 
ceived from him and later turned the material over to the 
committee. About a week later the records turned over by 
Nelson and the transcripts of other testimony before the 
committee were turned over to the United States Attorney 
for “perjury” and “for such other action as may be re¬ 
quired.” (App. 12-15). Shortly thereafter a grand jury 
subpoena was served on the chairman of the committee and 
the records were retained thereunder. 

Nelson’s affidavit, as here pertinent, was as follows: 

On August 9,1951, respondent turned over to a Com¬ 
mittee of the United States Senate known as “Senate 
Committee to Investigate Organized Crime in Inter¬ 
state Commerce,” certain of his personal books of ac¬ 
count and supporting data, for the exclusive use of said 
Committee, upon the definite assurance of said Com¬ 
mittee that said property would be returned to him by 
said Committee “at the very earliest date,” as more 
fully appears from the record of proceedings before 
said Committee on August 9, 1951, and no permission 
was ever given by him to said Committee to permit any 
other persons, groups or tribunals to examine the same 
or to permit said property to leave the possession of 
said Committee. App. 11. 

As previously indicated, the motion was determined on 
those affidavits after argument by Mr. Rover for Nelson and 
Mr. Filielly for the Government. 

The Court took the matter under advisement and there¬ 
after entered the following order: 

This case having come on to be heard on the motion of 
Charles E. Nelson for the return of property and the 
suppression of evidence, and the Government’s affi¬ 
davits in opposition thereto, oral argument having been 

13 The fact that Nelson was asked by the committee for a 1951 
book, which he did not turn over, and that he did yield records for 
1940 to 1950, for which the committee had not asked, becomes im¬ 
portant and we call the court’s attention to it. 
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heard and points and authorities having been con¬ 
sidered, the Court finds that the property sought to be 
returned was voluntarily turned over by Charles E. 
Nelson to the Senate Committee to Investigate Organ¬ 
ized Crime in Interstate Commerce, and that it is now 
in the lawful possession of the United States Attorney 
for the District of Columbia and is available to the 
Grand Jury as evidence. 

It is accordingly ordered and decreed, this 15th day 
of October, 1951, that the motion for the return of 
property and suppression of evidence be, and the same 
hereby is denied. 

(S.) F. Dickinson Letts, Judge. (App. 39.) 

We submit that that order was correct. Smith’s affidavit 
was never contradicted by Nelson in any way. In this case’s 
voluminous record there is not an indication by Nelson that 
Smith’s affidavit was not a true picture of what occurred at 
the farm. Nelson does not contend that he or Smith did or 
said anything other than what is contained in Smith’s affi¬ 
davit. Nelson’s adffidavit stated simply that he had 

turned over * * * certain of his personal books 

of account and supporting data, for the exclusive use 
of said Committee, upon the definite assurance of said 
Committee that said property would be returned to him 
by said Committee “at the very earliest date,” as more 
fully appears from the record of proceedings before 
said Committee on August 9, 1951, and no permission 
was ever given by him to said Committee to permit any 
other persons, groups or tribunals to examine the same 
or to permit said property to leave the possession of 
said Committee. App. 11. 

That affidavit contains no denial of Smith’s version of what 
occurred, nor does it claim that Nelson acted because of any 
duress or compulsion. 14 Moreover it implies that the records 

14 Contrary to the impression his brief attempts to convey, Nel¬ 
son was not an indigent, unintelligent, person bewildered at a 
rare meeting with public officials. The record discloses an ac¬ 
quaintance with law enforcement officials dating back to April 27, 
1923 when he was convicted of transporting liquor. On June 17. 
1924, he was again convicted of transporting liquor and found 
guilty of illegal possession of liquor. Later, on December 6, 1930, 
he was convicted of violating the prohibition laws and placed on 
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were not taken because of any duress since it states that 
Xelson turned them over for the exclusive use of the Com¬ 
mittee on an assurance that they would be returned at an 
early date. 1 ’ The statement that he gave the Committee no 
permission to permit any other persons to examine the 
records, we submit, is an admission that the Committee 
itself did have permission for such an examination, and is 
contrary to the present claim that the records were forcibly 
pried from his possession. 

We submit that the situation here, Nelson's records being 
subpoenaed from the Committee after he had voluntarily 
turned them over to that group, is controlled by Perlman v. 
United States , 247 U. S. 7; Ex Parte Fuller , 262 U. S. 
91 \ Johnson w United States, 22S U. S. 457; Stroud v. United 
States , 251 U. S. 15. See also Schaublc v. United States, 
40 F. 2d 363; Davis v. United States, 138 F. 2d 406, cert, 
denied, 321 U. S. 775, and Fuller v. United States. 31 
F. 2d. 747, cert, den., 2S0 IT. S. 556. 

In the Perlman case, Perlman had offered certain exhibits 
in a patent infringement suit. Those exhibits were kept in 
the custody of the clerk of the court. Thereafter the United 
States Attorney, investigating alleged perjuries by Perl¬ 
man, obtained an order directing the clerk to produce the 
exhibits before the grand jury. Perlman, like Xelson, in¬ 


probation after receiving a one year suspended sentence, R. 1S9S-9. 
As indicated by our counterstatement of the case, it was very shortly 
after this incident that Xelson commenced to build his business 
which required an office force of as many as twenty-seven persons 
to process the daily numbers game. The evidence discloses that 
Xelson headed a business which on occasions returned him and 
Mrs. Xelson a yearly income, reported by them, in excess of one 
hundred thousand dollars, and which furnished its employees with 
lawyers and a bondsman if the employee simply notified the bonds¬ 
man. Obviously there is no comparison between the situation of 
Xelson and that in the Judd case, 89 U.S. App. D. C. 64, 190 F. 
2d 649. 

13 Since the affidavit refers to the transcript of the Committee 
proceedings, Xelson does not claim that such an assurance came 
from Smith at the farm. Xor was there such an assurance from 
the Committee about the records Xelson turned over. The Com¬ 
mittee proceedings show that the committee was then talking about 
1951 records which Nelson never did produce. 
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yoking the Fourth and Fifth Amendments, sought to re¬ 
strain the United States Attorney from using the exhibits. 
That relief was denied in the lower court. The Supreme 
Court said: 

On the merits the case is rather unique. Perlman 
contends that the proposed use by the United States 
before the grand jury of the exhibits as a basis for an 
indictment against him constitutes an unreasonable 
seizure and makes of him a compulsory witness against 
himself, in violation of the Fourth and Fifth Amend¬ 
ments. In other words, he claims the same sanctuary 
for the exhibits in the hands of the court as though 
they were in his hands and had never been published 
or delivered to the world. For this he invokes certain 
principles and cases. The principles are well estab¬ 
lished. They are paraphrases of the Constitution, giv¬ 
ing it in cases a more precise specialization. They 
preclude, of course, compulsion, either upon the in¬ 
dividual or, under some circumstances, his property; 
nor is it a condition or part of compulsion that there 
be an actual entry upon premises, an actual search 
and seizure. The principles preclude as well the ex¬ 
tortion of testimony or detrimental inferences from 
silence or refusals to testifv. 

# • • * * 

* * * In "Weeks v. United States, 232 U.S. 3S3, there 
was an invasion of premises without a search warrant 
and the carrying away of certain letters and envelopes. 
The latter case is especially relied on by counsel, and 
it is definite as to principles and as to seizures the 
Constitution forbids and those it permits. The dis¬ 
tinctions are made clear and the discussion leaves 
nothing to be added of either principles or their illus¬ 
tration. But it is not like the case at bar. In it there 
was an invasion of the defendant’s privacy, a taking 
from his immediate and personal possession. In the 
case at bar there was a voluntary exposition of the 
articles, for use as evidence in the District Court and 
in the Circuit Court of Appeals (231 Fed. Rep. 453 and 
734), that judicial action should be based upon them, 
action prayed for by him against another. And they 
served his purpose; they prevailed as proof and 
secured a judgment for him. 

There was again exposition of them and use as evi- 


donee in Perlman Rim Co. v. Firestone Tire & Rubber 
Co. In that case, it is true, Perlman was not nominally 
a party, but he was interested in the suit and its success. 
His patent depended upon it. They were part of his 
evidence, necessary supports and illustrations of it, 
as much, therefore, a part of his testimony as his 
spoken word, as much a part of the records of the court 
as the stenographer’s notes. Their tangibility did not 
change their character as evidence. Indeed, it gave 
emphasis to the notes and a more pertinent strength, 
and was deemed necessary to their completeness and 
understanding. As is usual in a patent case, there 
was exposition and illustration by exhibits. And their 
production was voluntary, no form of constraint or 
compulsion or extortion was put upon him, and that 
some one of them must exist is the test of immunity. 
Holt v. United States, 218 U.S. 245, 252. Therefore, 
as said by counsel for the Government, “Having let go 
the exhibits, so that they have become a part of the 
judicial records, he is not now in position to suppress 
the story they tell.” 

But Perlman insists that he owned the exhibits and 
appears to contend that his ownership exempted them 
from any use by the Government without his consent. 
The extent of the insistence is rather elusive of meas¬ 
urement. It seems to be that the owner of property 
must be considered as having a constructive possession 
of it wherever it be and in whosesoever hands it be, 
and it is always, therefore, in a kind of asylum of con¬ 
stitutional privilege. And to be of avail the conten¬ 
tion must be pushed to this extreme. It is opposed, 
however, by all the cited cases. They, as we have said, 
make the criterion of immunity not the ownership of 
property but the “physical or moral compulsion” 
exerted. 

As we have seen, Perlman delivered the exhibits to 
publicity, made them the means of advantage. They, 

1 for the purposes of justice, were taken from his pos¬ 
session and volition into the control and custody of the 
court. Upon formal motion they were released for 
the use of the Government, a use as meritorious in 
consideration as that which determined the ruling in 
Ex parte Uppercu, 239 U.S. 435. 

Order affirmed. 

In the Fuller case, 262 U. S. 91, a petition in involuntary 
bankruptcy had been filed against Fuller and another. The 
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receiver demanded their books and records but was met with 
a refusal because of their incriminating nature. A stipula¬ 
tion was made “that the books and records would not be 
turned over to any district attorney or used before any 
grand or petit jury.” Subsequently Fuller sought an 
order, the effect of which would have been to prevent a 
threatened use of these records by a New York district 
attorney. Said the Supreme Court, affirming a denial of 
that relief: 

A man who becomes a bankrupt or who is brought 
into a bankruptcy court has no right to delay the legal 
transfer of the possession and title of any of his prop¬ 
erty to the officers appointed by law for its custody 
or for its disposition, on the ground that the transfer 
of such property will carry with it incriminating evi¬ 
dence against him. His property and its possession 
pass from him by operation and due proceedings of 
law, and when control and possession have passed 
from him, he has no constitutional right to prevent its 
use for any legitimate purpose. His privilege secured 
to him by the Fourth and Fifth Amendments to the 
Constitution is that of refusing himself to produce, 
as incriminating evidence against him, anything which 
he owns or has in his possession and control, but his 
privilege in respect to what was his and in his custody 
ceases on a transfer of the control and possession 
which takes place by legal proceedings and in pursu¬ 
ance of the rights of others, even though such transfer 
may bring the property into the ownership or control 
of one properly subject to subpoena duces tecum. 
These conclusions follow from the principles an¬ 
nounced by this Court in the Matter of Harris. 22] 
U.S. 274, 279, and Johnson v. United States, 228 U.S. 
457. 

In the Stroud case, 251 U.S. 15, Stroud had been con¬ 
victed of first degree murder in a federal court, some of the 
evidence used against him being letters written while he 
was an inmate of a federal prison. Under prison discipline 
letters were required to go through the warden, who. in 
this case, turned them over to the prosecution for use 
against Stroud. On appeal the court affirmed, stating that 

the letters were voluntarily written, no threat or co¬ 
ercion was used to obtain them, nor were they obtained 


without process. They came into the possession of the 
officials of the penitentiary under established practice, 
reasonably designed to promote the discipline of the 
institution. Under such circumstances there was 
neither testimony required of the accused, nor unrea¬ 
sonable search and seizure in violation of his consti¬ 
tutional rights. 251 U.S. at 21-22. 

Under the authority of those cases, and the others cited 

by us on the proposition, 10 we submit that the District Court 

correctly refused to order that Nelson's records, turned 

over bv him to Smith be returned to Nelson and suppressed 
* 

from use as evidence. 

The Partial Immunity Statute Nelson Invokes Was Passed 
to Compel Testimony and Obtain Evidence TT liich Other - 
wise Could Not be Got . Nelson's Voluntary Production 
of 1940-1950 Records—Not the 1951 Records He Agreed 
to Turn Over—Earned Him No “Gratuity to Crime/' 

The claim of statutory privilege raised by Nelson 14 stems 
from 18 U.S.O. 3486, which provides as follows: 

u; Johnson v. United States, 228 U.S. 457; Schauble v. Lnited 
States, 40 F. 2d 363 (defendant had turned over records to postal 
officials and claimed that he had been assured they would be re¬ 
turned when the Post Office hearing was completed); Davis v. 
United States, 138 F. 2d 406, cert, denied 321 U.S. 775. (deed filed 
for record in state court subpoenaed for use before federal grand 
jury*: Fuller v. United States, 31 F. 2d 747, cert, denied 2S0 U.S. 
556 (person’s books and papers, in possession of Attorney Gen¬ 
eral of New York under state subpoena were later taken from that 
official by federal government subpoena). 

17 At the outset we desire to meet the argument in each of the 
appellants’ briefs that an alleged error in admitting evidence against 
the appellant Charles E. Nelson in violation of 18 U.S.C. 3486 is 
available to the remainder of these appellants. The statute spe¬ 
cifically states that “No testimony given by a witness * * * shall 
be used as evidence in any criminal proceeding against him." The 
statute, like the Fifth Amendment, creates a purely personal privi¬ 
lege available only to the witness. 

The case relied on in each brief. McDonald v. Lnited States, 335 
U.S. 451 is not applicable in the situation existing here. The Mc¬ 
Donald case was one where the trial court had erroneously refused 
to return evidence to one of several co-defendants. The language 
cited by these appellants shows on its face the difference between 
that situation and the instant one. The Supreme Court said “if the 
property had been returned to McDonald it would not have been 
available for use at the trial.” The question under the immunity 
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No testimony given by a witness before * # * any 
committee of either House * * * shall be used as evi¬ 
dence in any criminal proceeding against him in any 
court, except in a prosecution for perjury committed in 
giving such testimony. But an official paper or record 
produced by him is not within the said privilege. 

The background of the statute, which had its origin in an 
act of 1857, is set out in the court’s opinion in United States 
v. Bryan, 339 U. S. 323. There it is stated that the statute’s 

function was to provide an immunity in subsequent 
criminal proceedings to witnesses before congressional 
committees, in return for which it was thought that 
witnesses could be compelled to give self-incriminating 


statute is not whether the property should have been returned to 
Nelson, rendering it completely unavailable, but whether it was 
proper to admit it against him. Accordingly, we submit that the 
question being one of admissibility against a particular witness, and 
not of a return whereby the evidence is not available at all, any 
supposed error here is allowable only to the appellant Nelson, the 
Congressional witness in question. 

Nor is Mrs. Nelson within the purview of 18 U.S.C. 3486. That 
statute grants a privilege personal to the witness before the Com¬ 
mittee. We submit that Congress never intended that a witness 
by voluntarily testifying about others or furnishing evidence against 
them should also extend his immunity to them. A person is com¬ 
petent to testify against himself and his spouse as well, although 
lie may not be compelled to do so against his will. That choice rests 
with him. Here Nelson was not compelled to be a witness against 
himself, much less against Mrs. Nelson, and we submit that Mrs. 
Nelson gains no benefit from the statute in this case. Mrs. Nelson’s 
claim of violation of the “confidential communication” rule is 
likewise without merit. None of the documents used here come 
within that rule. In a similar situation this Court said: 

To come within the privilege enunciated by the statute the 
communication must have been one of a confidential nature. 
An examination of the record discloses that some of the former 
wife’s testimony concerned the defendant’s financial affairs 
before they were married, other portions of the testimony relate 
to transactions, or prospective transactions, which by their na¬ 
ture required communication to third persons. We have failed 
to find anything in the record that can be properly classified 
as a confidential communication in the sense required by a rea¬ 
sonable interpretation of the statute. Dobbins v. United States, 
81 U.S. App. D.C. 218, 221, 157 F. 2d 257, cert, denied 329 
U.S. 734. 

See also Wolfle v. United States, 291 U.S. 7, and Dickerson v. United 
States, 62 App. D.C. 191, 65, F. 2d 824. 
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testimony. That purpose was effectively nullified in 
1S92 by this Court’s decision in Counselman v. Hitch¬ 
cock, 142 U. S. 547, holding that R. S. §860 was not 
a sufficient substitute for the constitutional privilege 
of refusing to answer self-incriminating questions. 
Under that decision, a witness who is offered only the 
partial protection of a statute such as §859 and S60— 
that his testimony may not be used against him in sub¬ 
sequent criminal proceedings—rather than complete 
immunity from prosecution for any act concerning 
which he testifies may claim his privilege and remain 
silent with impunity . • • • 

[The act’s proclaimed] purpose was “more effectu¬ 
ally to enforce the Attendance of Witnesses . . . and 
to compel them to discover Testimony.” It had been 
the experience of Congress prior to 1S57 that witnesses 
could not be compelled to disclose desired information, 
in part because of insufficient penalties for nondis¬ 
closure, and in part because of the constitutional pri¬ 
vilege against self-incrimination. In an attempt to 
surmount the latter obstacle, Congress enacted what 
became R. S. §859. By granting an immunity, it was 
the congressional intent to compel testimony which had 
hitherto been unavailable.. (Footnotes omitted, empha¬ 
sis added.) (339 U. S. 323 at 335-8). 

Thus the limited effect of the statute is not sufficient to 
overcome a valid claim of self-incrimination. While we 
contend that there was no compulsory demand for the pro¬ 
duction of the documents at issue, we point out that had 
there been the Bryan case states that Nelson would have 
been free to claim his privilege and refuse “with impunity”. 
On the other hand “it is established that the constitutional 
privilege must be asserted before an immunity is estab¬ 
lished.” May v. United States , 84 U. S. App. D. C. 233, 
175 F.2d 944, cert denied 33S U. S. 830. 1S No constitutional 

18 See also United States v. Memolo, 165 F. 2d 42: 

“Memolo urged * * # that he was deprived of his constitu¬ 
tional rights by the examination of certain papers and books. 
He submitted these books to a Grand Jury before which he 
was summoned under subpoena. He did not, at the time, point 
to anything in them which created personal privilege in his be¬ 
half against self-incrimination. The privilege is personal and 
it is clear that unless the party, himself, is being called upon 


immunity existing, there being no claim of self-incrimina¬ 
tion by Nelson, or even an objection of any kind, as he 
parted with his records, we turn then to the partial im¬ 
munity statute which Nelson invokes. That statute provides 
in part that 

No testimony given by a witness before * * • any 
committee • • • shall be used as evidence • * * 
against him * # # . 

In Shapiro v. United States, 335 U. S. 1, speaking of “how 
statutory immunity provisos should be construed,” the 
court quoted with approval the following language of 
Justice Holmes from Heike v. United States , 227 U. S. 131: 

* # # the obvious purpose of the statute is to make evi¬ 
dence available and compulsory that otherwise could 
not be got. We see no reason for supposing that the 
act offered a gratuity to crime. It should be construed, 
so far as its words fairly allow T the construction, as 
coterminous with what otherwise w’ould have been the 
privilege of the person concerned. Quoted at 335 U. S. 
p. 19. 

We submit that under the facts of this case Nelson gained 
no immunity against the use of his records (1) because 
his giving to a committee aide records other than those 
requested of him by the committee is not the type of 
transaction contemplated by the statute, and (2) for the 
additional reason that Nelson did not claim self-incrimina¬ 
tion, that is there was no showing that what he w T as giving 
was “evidence • • • that otherwise could not be got.” 19 

Shencin v. United States, 268 U. S. 369, dealt with an 
immunity provision in the Federal Trade Commission Act 
to the effect that a witness could not be prosecuted where 
he had produced evidence or testified “before the commis- 


to incriminate himself the fact that someone else may be in¬ 
criminated is not sufficient to exclude evidence. From the ex¬ 
amination of these records things were learned which were made 
the basis of evidence against Memolo later. We agree with the 
Trial Judge, however, that there was no invasion of his con¬ 
stitutional rights.” 165 F. 2d at 50. 

19 Heike v. United States , 227 U.S. 131, 142, quoted in Shapiro 
v. United States, 335 U.S. 1. 
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sion in obedience to a subpoena issued by it.” The necessary 
facts as related by the Supreme Court in rejecting Sher- 
win’s claim of immunity are as follows: 

Sherwin and Schwarz were the promoters of alleged 
gas and oil properties conducted under the names of 
General Lee Interests Nos. 1 and 2, and General Lee 
Development Interests. The commission addressed to 
the concern letters requesting, under 6, 9 and 10 
of the Act, detailed information in writing concerning 
its organization and business. No reply was made 
thereto. Later, an agent of the commission, referred 
to as a special examiner, called in person at the office 
of the concern and demanded the information. This 
was at first refused, on the ground that the concern, 
being a common law trust, was not subject to the juris¬ 
diction of the commission. The agent insisted that the 
Act required Sherwin and Schwarz to give the infor¬ 
mation and answers sought; pointed out that refusal 
to comply with the commission’s request would subject 
them to the criminal penalties provided in the Act; 
and, in so doing, omitted to call to their attention the 
provision granting immunity from subsequent prosecu¬ 
tion under certain circumstances. Conferences were 
then had with their legal adviser. Thereupon, they 
gave the agent access to books and papers; furnished 
him copies of some documents; and answered freely 
the enquiries made by him. It does not appear that the 
commission, or any member thereof, ever issued any 
order in the matter. There was no hearing of any kind, 
unless the informal conversations of the agent with 
Sherwin and Schwarz could be called such. No sub¬ 
poena from any source was ever served upon Sherwin 
or Schwarz or any other person connected with their 

business. No one made anv answer under oath either 

* 

orallv or in writing. There was no claim bv Sherwin or 
Schwarz of immunity, or that the giving of information 
might tend to incriminate them. The subsequent prose¬ 
cution which resulted in the indictment was instituted 
by a post office inspector. It does not appear that the 
Federal Trade Commission had any part in the prose¬ 
cution or communicated any of the information gained 
to any government officials who did have; or that any 
fact was elicited bv the commission which connected 
Sherwin and Schwarz with the crime of which they 
were convicted. 
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The question is not, as in Councilman v. Hitchcock, 
142 U. S. 547; Brown v. Walker, 161 U. S. 591; and Hale 
v. Henkel, 201 U. S. 43, whether the immunity provided 
by the Act is sufficiently broad to deprive the witness 
of his constitutional privilege against self-incrimina- 
tion. It may be that, for this and other reasons, Sher- 
win and Schwarz could not have been compelled to 
furnish the information which they gave. See Federal 
Trade Commission v. American Tobacco Co., 264 U. S. 
29S. The question is not, as in Glickstein v. United 
States, 222 U. S. 139, and Cameron v. United States, 
231 U. S. 710, whether an admitted immunity extends 
to the particular attempted use of the testimony. Nor 
is it necessary to consider the question involved in 
Heike v. United States, 227 U. S. 131, whether the 
information given was beyond the protection of the 
immunity provision because not of an incriminating 
nature and but remotely, if in any way, connected 
with the transactions forming the basis of the later 
prosecution. The immediate question here is whether, 
under this particular immunity provision, the mere 
furnishing of information of whatever character cre¬ 
ates an immunity which bars the prosecution. Compare 
Tucker v. United States, 151 U. S. 164, 167-169. 

The question is said to be one of statutory construc¬ 
tion. But, upon the facts stated, it is clear that there 
was no basis for the plea of immunity. The Act grants 
immunity only when the person testifies or produces 
evidence ‘ 4 before the Commission in obedience to a 
subpoena issued by it.” Sherwin and Schwarz did 
nothing in obedience to a subpoena. None was issued. 
Whether the judgment below was right for other rea¬ 
sons also, we need not consider. The case is wholly 
unlike United States v. Pardue, 294 Fed. 543. 

Affirmed. 

Tucker v. United States , 151 U. S. 164, involved direct 
review of a death sentence imposed in a murder case. 
Tucker two days before his trial had filed in court an appli¬ 
cation to have certain witnesses summoned at the expense of 
the United States, the application stating that through them 
he expected to show that he was intoxicated at the time of 
the homicide and incapable of forming any design. The 
court ordered that the legal expense of obtaining these 
witnesses be paid by the United States. Thereafter at 
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trial Tucker testified that he had not fired a shot at all, that 
a shot had been fired by someone else and a pistol put in 
his hand by a man he named. The prosecution cross- 
examined him about his application for witnesses in which 
his apparent defense was intoxication, and later introduced 
this application in evidence. This was objected to under a 
statute providing that 

No pleading of a party, nor any discovery or evidence 
obtained from a party or witness by means of a judicial 
proceeding • * • shall be given in evidence • # * in 
any criminal proceeding. R. S. $860. 

The Supreme Court affirmed the death sentence, holding 
as follows: 

The paper in question was neither a “pleading of a 
party,” nor “discovery or evidence obtained from a 
party or witness by means of a judicial proceeding.” 
“Pleadings of parties” are the allegations made by 
the parties to a civil or criminal case, for the purpose 
of definitely presenting the issue to be tried and deter¬ 
mined between them. “Discovery or evidence obtained 
from a party or witness by means of a judicial pro¬ 
ceeding” includes only facts or papers which the party 
or witness is compelled by subpoena, interrogatory or 
other judicial process to disclose, whether he will or 
no: and is inapplicable to testimony voluntarily given , 
or to documents voluntrally produced. The clause as 
to discovery or evidence is conceived in the same spirit 
as the Fifth Amendment of the Constitution, declaring 
that no person shall be compelled in any criminal case 
to bo a witness against himself; and as the act of March 
16, 187S, c. 37, (20 Stat. 30) enacting that a defendant 

in anv criminal case mav be a witness at his own re- 
• * 

quest, but not otherwise, and that his failure to make 
such request shall not create any presumption against 
him. Boyd v. United States, 116 U.S. 616; Wilson v. 
United States, 149 U.S. 60; Lees v. United States, 150 
U.S. 476. 

The application for witnesses, or “affidavit,” as it 

is called in section 87S, is clearly not a pleading of the 

defendant for the purpose of defining the issue to be 

tried in the case. Xor is it obtained from him bv anv 

• % 

judicial process, which he is obliged to obey. But it is 
made of his own motion; and it states such facts, and 
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such only, as he, being in no way interrogated or cross- 
examined, may choose to state. His oath to the nature 
and materiality of the desired testimony, and to his 
own want of means, is required merely to establish the 
good faith of his demand that particular witnesses 
shall be summoned and paid by the government. 

The affidavit being neither a “pleading” of the 
defendant, nor “discovery or evidence obtained” from 
him, within the meaning of the statute, the statements 
therein, as in any other paper voluntarily signed by 
him, whether upon oath or not, were competent evi¬ 
dence to contradict his testimony upon the stand. (Em¬ 
phasis added) 

See also Pandolfo v. Biddle , 8 F. 2d 142, where the Federal 
Trade Commission, after wiring Pandolfo for information 
and forwarding him a questionnaire, “requested Pandolfo 
to appear before it and make a voluntary statement” 
Pandolfo agreed and did testify before the Commission. 
Rejecting his daim of immunity the court said: 

“Did the testimony given or evidence produced by 
Pandolfo bring him within the immunity provision? 
It will be noted that the immunity is limited to a trans¬ 
action concerning which one testifies or produces ‘evi¬ 
dence, documentary or otherwise, before the commis¬ 
sion in obedience to a subpoena issued by it. * * * 

Pandolfo appeared and testified, not in obedience to a 
subpoena, but voluntarily. Testifying under such cir¬ 
cumstances did not render him immune from prosecu¬ 
tion.” 8 F.2d at 143. 

Thus it is not sufficient that a person almost comes within 
the terms of the statute he invokes. Shermn v. United 
States, supra; Tucker v. United Sta.tes, supra. As we read 
the statute in this case Congress contemplated an exchange 
of consideration, i.e., for information which it obtained as 
the result of a compulsory demand on a witness it was will¬ 
ing to provide that the information should not be used 
against the witness in a criminal proceeding. 20 On the 
other hand there is no reason for reading into the statute 

L>0 Cf. Shapiro v. United States, 335 U.S. 1; where the court spoke 
of “the legislative intention of requiring an exchange of con¬ 
stitutional privilege for immunity # # 335 U.S. at 21. 
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the idea that information not demanded by the Committee 
but voluntarily given to a committee aide at Nelson's farm 
should be so protected. Here the transcript shows that the 
Committee had asked Nelson, who evinced a desire to co¬ 
operate 21 with the Committee, for certain 1951 records. 
It was that group in which they were interested. Whether 
they would have been interested enough, over a claim of 
privilege, to agree to afford immunity for their production is 
another matter. The point here is that because they asked 
for 1951 records they should not be held to have extended 
immunity to records for 1940-1950 material. Nelson con¬ 
tends that “The Government exercises an intelligent choice 
when it issues its subpoena compelling the sworn testimony 
and personal papers of the witness.” Nelson brief, p. 36. 
How can it be said that a committee exercise an intelligent 
choice on the question of exchanging immunity for informa¬ 
tion when a senator asks for, and a witness agrees to give 
a committee, document X, and the witness* does not part 
with that document but voluntarily surrenders, miles awav 
from the committee, documents A, B, and C to a committee 
aide sent out on the ministerial task of bringing back docu¬ 
ment X. Under these circumstances we submit that the 
witness has not been compelled to produce 22 A, B, and C, 
and that his voluntary release of them has earned them no 
immunity. Sherwin v. United States , supra; Tucker v. 
United States , supra. Nelson’s failure to give what he 
agreed to produce and his giving of something the com¬ 
mittee had not asked him to produce earned him no 
immunity. 

If the Court agrees with the foregoing argument then it 
need not reach our next proposition. Should the Court find, 
however, that Nelson is otherwise entitled to the limited 


21 Sec portion of the transcript of the Committee hearing set forth 
in Nelson brief at p. 5: “Mr. Nelson: After you have talked with me 
a while, maybe you will have a different opinion of me. You will 
find that I will try to co-operate.” 

22 As shown in the appendix to Nelson’s brief, p. 97 et seq. Sec¬ 
tion 3486 is derived from one of three sections of the 1857 Act. 
The remaining sections are found today in Title 2 U.S.C., §§ 192, 
193. 194. They show plainly that the act reached persons required 
to produce papers. Sec pp. 39-40 post. 
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benefit of the statute then we submit that he is barred by 
reason of his failure to claim self-incrimination at the time 
he relinquished the documents. 

In the May case, supra, dealing with this statute, this 
Court said: 

not all testimony given public authorities 
is compelled. Some is given voluntarily, and some, 
even though not volunteered, is supplied without objec¬ 
tion. The Constitution says nothing about such testi¬ 
mony. It does not provide that what a man says 
voluntarily may not be used against him. So a statute 
which deals generally with the use of testimony falls 
partly within and partly without the scope of the 
Amendment. In so far as it relates to the use of in¬ 
voluntary testimony, it cannot impinge upon the pro¬ 
hibition of the Amendment. In so far as it relates to 
the use of other testimony, it is outside the scope of 
the Amendment and unaffected by it. The Constitu¬ 
tion does not require that a statute dealing generally, 
but exclusively, with the use of testimony be construed 
to prevent prosecution upon the subject-matter of the 
testimony. The statute first above-quoted [18 U.S.C. 
3486] is such a statute. 

Appellants say, however, that the other statute 
above-quoted (2 U.S.C.A. §192) is so drastic as to 
make all testimony given before a congressional com¬ 
mittee compulsory in character. That statute itself, 
they say, compels every summoned person to answer 
all questions. But the Supreme Court has pointed out 
in the cases we have cited that immunity statutes are 
not designed as traps for the Government, or to enable 
guilty persons to escape prosecution by testifying 
voluntarily. The necessary immunity is as broad as 
the compulsion and no broader. If Counselman v. 
Hitchcock, supra, is thought to hold the contrary, that 
impression is dispelled by Heike v. United States, 
supra, and subsequent discussions of the subject. It 
is established that the constitutional privilege must be 
asserted before an immunity is established. To be 
liable to the penalties of the statute for refusal to 
answer, a witness must be asked a question and must 
refuse to answer. Being then compelled to answer, 
his immunity arises. Absent refusal to answer fol¬ 
lowed by compulsion to answer, no immunity arises, 
either under the statutes before us or under the Con¬ 
stitution. 
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It is true that in the May case this Court stated that it was 
dealing with immunity from prosecution and not the ad¬ 
missibility of evidence, but we submit that the rationale of 
that case compels the same conclusion in both instances. 

Most immunity statutes show on their face that they 
were enacted to get information that “otherwise could 
not be got-V’ For the person who is willing to testify 
about something there is no need for such a statute. If all 
committee witnesses had been willing ones we venture to 
say that the statute would never have been passed. Nor is 
the statute needed for another class of witnesses—those 
who are unwilling to give evidence but have no right to 
withhold it. This was the situation in Shapiro v. United 
States, 335 U.S. 1, where the court rejected a plea of im¬ 
munity under the Emergency Price Control Act. Shapiro 
had been served with a subpoena duces tecum and ad 
testificandum to appear before OPA officials and produce 
certain records. He appeared and was sworn and his coun¬ 
sel asked if Shapiro was to receive immunity. “The pre¬ 
siding official stated that the ‘witness is entitled to whatever 
immunity which flows as a matter of law from the produc¬ 
tion of these books and records which are required to be 
kept pursuant to MPRs 271 and 426/ Petitioner thereupon 
produced the records, but claimed constitutional privilege.” 
335 U.S. at 4, 5. The court turned down the claim of im¬ 
munity from prosecution. Justice Holmes’ opinion in 
the Heike case was cited as “a ruling * * # as to 

how statutory immunity provisos should be construed.” 
Viewing the Act as a whole and its history, the court stated 
that 

Congress did not intend the scope of the statutory 
immunity to be so broad as to confer a bonus for the 
production of information otherwise obtainable. (335 
U. S. at 16) 

The court held that the records were “otherwise obtainable” 
because they were records required to be kept by law and 
hence non-privileged under the Fifth Amendment. “Since 


23 Heike v. United States, 227 U.S. 131, 142. 
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(Shapiro) could assert no valid privilege as to the required 
records here in question, he was entitled to no immunity 
under the statute.” 335 U. S. at 20. Under that case and the 
May case we submit that Nelson’s volunteered evidence, not 
being something which could “otherwise not be got”, ac¬ 
quired no immunity from use by the Government. 

The Monia case, 317 U. S. 424, is the backbone of Nelson’s 
argument for a contrary conclusion by this Court. That 
case dealt with the following short statute 

No person shall be prosecuted or be subjected to any 
penalty or forfeiture for or on account of any transac¬ 
tion, matter, or thing concerning which he may testify 
or produce evidence, documentary or otherwise, in any 
proceeding, suit, or prosecution under said Acts * * * 
and; Provided further, that no person so testifying shall 
be exempt from prosecution or punishment for perjury 
committed in so testifying. 

That was the entire statute with which the court was con¬ 
cerned. There being nothing in its few lines from which 

it could be said that immunitv went onlv to those who testi- 

* * 

tied after claiming privilege, the court refused to read such 
a requirement into the act. 

We submit that Monia, dealing with a particular statute, 
is not controlling in this case involving an entirely different 
type of enactment. As we read it the statute here shows 
that Congress was legislating for balky witnesses, no legis¬ 
lation being needed in the case of willing witnesses. 

The original Act of 1857 was entitled “An Act more 
effectually to enforce the Attendance of Witnesses on the 
Summons of either House of Congress, and to compel them 
to discover testimony.” The first section provided punish¬ 
ment for any person summoned as a witness by the authority 
of either House of Congress to give testimony or to produce 
papers who shall wilfully make default, or who, appearing, 
shall refuse to answer any question pertinent to the matter 
of inquiry. The second section stated that no witness would 
thereafter be allowed to refuse to testify to any fact or to 
produce any paper for the reason that his testimony or the 
production of such paper may tend to disgrace him or other - 
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wise render him infamous. The second section also pro¬ 
vided no witness was to be held to answer criminally for 
“any fact or act touching which he shall be required to tes¬ 
tify/' In the third section it was provided that, “when a 
witness shall fail to testify, as provided in the previous 
sections of this act” that fact should be certified to the dis¬ 
trict attorney for the District of Columbia who was to put 
the matter “before the grand jury for their action." 11 
stat. 155. 

In 1862 Congress, apprehensive of its total immunity pro¬ 
vision, amended the second section to make it read sub¬ 
stantially in the form we now have in $34S6. The first and 
third sections were untouched. As amended the second 
section was as follows: 

* * # the testimony of a witness examined and testifying 
before either House of Congress, or any committee of 
either House of Congress, shall not be used as evidence 
in any criminal proceeding against such witness in any 
court of justice; Provided, however, That no official 
paper or record, produced by such witness on such ex¬ 
amination shall be held or taken to be included within 
the privilege of said evidence so to protect such witness 
from any criminal proceeding as aforesaid; and no wit¬ 
ness shall hereafter be allowed to refuse to testify to 
any fact, or to produce any paper touching which he 
shall be examined by either House of Congress, or any 
committee of either House, for the reason that his tes¬ 
timony touching such fact, or the production of such 
paper, may tend to disgrace him or otherwise render 
him infamous # # \ 12 stat. 333. 

Accordingly we submit that Congress was not legislating 
with respect to information that could “otherwise be got”— 
it was aiming its action at those witnesses who refused to 
testify. In return for their information Congress was will¬ 
ing to grant the partial immunity of the statute. That in¬ 
tention being discernable it should be given effect. In the 
Shapiro case the Supreme Court stated 

* # * in construing statutory immunities in such circum¬ 
stances, we must heed the equally well-settled doctrine 
of the Court to read a statute, assuming that it is sus- 
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eeptible of either of two opposed interpretations, in 
the manner which effectuates rather than frustrates the 
major purpose of the legislative draftsmen. The canon 
of avoidance of constitutional doubts must, like the 
“plain meaning” rule, give way where its application 
would produce a futile result, or an unreasonable result 
“plainly at variance with the policy of the legislation as 
a whole.” In the present case, not merely does the con¬ 
st ruction^put forward by the petitioner frustrate the 
congressional intent as manifested by the legislative 
history, but it also shuts out the illumination that ema¬ 
nates from key words and phrases in the section *. 

Giving effect to the legislative intent, which was to deal with 
those who required a price for their evidence—there being 
no need to legislate with respect to information which could 
be had from volunteering witnesses, or a desire to grant 
them a “gratuity to crime”, we submit that the court below 
correctly admitted the evidence against Nelson, there being 
no showing made by him at the time of its production that 
he was an unwilling witness producing evidence which could 
“otherwise not be got.” 

These Operators of Numbers Headquarters in Maryland and 
Virginia Which Processed Numbers From the District of 
Columbia. Were Properly Tried and Convicted for a Fio- 
laiion of the District Lottery Statute. 

Most of the appellants make the argument that they 
could not have been found guilty in the court below of 
violating the lottery statute of the District of Columbia 
unless there were evidence that they had done so while ac- 
tuallv within the District of Columbia. On the other hand 

%r 

they also point out that it is “absurd” to think that they 
could have been tried in the federal court in Maryland since 
the matter is purely a District one. In short, their view is 
that it is absurd to think that those who actually operate a 
lottery within the District of Columbia but take care to re¬ 
main just over the District line can be punished in a federal 
court for this offense against the United States. We submit 
that their fancied loophole does not exist. Under the stat- 
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utes all these appellants are principals . 24 Moreover, with 
respect to operations such as this one Congress in 1948 pro¬ 
vided as follows: 

Except as otherwise expressly provided by enactment 
of Congress, any offense against the United States be¬ 
gun in one district and completed in another, or com¬ 
mitted in more than one district, may be inquired of and 
prosecuted in any district in which such offense was 
begun, continued, or completed. 18 U. S. C. 3237. 

We submit that there is no express provision to the contrary 
and that this offense against the United States was properly 
prosecuted here in the District where it was begun and 
completed.--' The appellants attempt to defeat that argu¬ 
ment by contending that this was not an offense against 
the United States within the meaning of that statute. We 
submit that the words kk any offense against the United 
States" include a violation of the lottery statute for the 
District of Columbia. See Arnstein v. United States, 54 
App. D. C. 199, 296 Fed. 946, where it was held that a con¬ 
spiracy to violate the District Code was a conspiracy to 
commit an offense against the United States. The court 
stated as follows: 

We have decided that a crime against the United States 
is committed by any person who violates either section 
818 or section 858 of the District Code * * * Since it is 
a crime against the United States to violate those sec¬ 
tions, we see no reason for saying that it is not a crime 
against the United States to violate other sections of 
the same Code. 54 App. D. C. at 202. 

See also Celia v. United States, 37 App. D. C. 423, and Xnc- 
kols v. United States f 69 App. D. C. 120, 99 F. 2d 353 (set¬ 
ting up gaming table for betting on horse races). 

- 4 This follows whether D. C. Code 22-105 ("All persons advising 
inciting or conniving at the offense or aiding or abetting the prin¬ 
cipal offender”), or 18 U.S.C. 37^“Whoever commits an offense 
* * # or aids, abets, counsels, commands, induces, or procures its 
commission (or) causes an act to be done, which if directly per¬ 
formed by him would be an offense ** # is***a principal”) is 
held applicable. 

2r, See Goodloe v. United States, 88 U.S. App. D.C. 102, 1S8 F. 
2d 621, and United States v. Gillette , 189 F. 2d 449. 
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Furthermore, apart from that statute, 18 U. S. C. 3237, we 
submit that these appellants were properly tried in the Dis¬ 
trict. In their contrary argument appellants rely prin¬ 
cipally on Ex parte Smith , Federal Case No. 12968; State v. 
('hapin, 17 Ark. 561, Johns v. State , 19 Indiana 421, State v. 
Moore , 26 X. H. 448, State v. Wyckoff, 31 N. J. L. 65, and 
Corpus Juris Secundum, Criminal Law, §134. Using this 
last reference of the appellants as a starting point, we set 
forth what we think is the pertinent part of that section, 
italicizing all of it that has been cited in the appellants’ 
brief: 

* * * although there is contrary authority (citing State 
v. Grady, 34 Conn. 118), bp the weight of authority an 
accessary before the fact , absent from the jurisdiction 
of the crime at the time of its commission, cannot be 
punished as an accessary even though he subsequently 
comes into the jurisdiction, unless by express statutory 
provision. This rule does not apply, however, to mis¬ 
demeanors in which * # # there are no accessaries, but all 
who take part are principals, whether present or absent, 
and if a person in one jurisdiction procures the commis¬ 
sion of a crime of that grade in another jurisdiction the 
procurer is regarded as a principal in the offense, and 
as being present in contemplation of law where the 
crime is committed, and answerable there for the crime. 

The doctrine of State v. Grady, cited by the appellants’ text 
as being against the weight of authority was expressly ap¬ 
proved by the Supreme Court of the District of Columbia 
(Chief Justice Bingham and Justices Cox and James) in 
United States v. King , 9 Mackey (20 D. C.) 404, an appeal 
from a conviction in police court. There, in a case similar 
to this one, King requested the following instruction of 
the trial court: 

Evidence showing that the defendant was engaged as 
clerk or otherwise in the State of Virginia in distrib¬ 
uting papers and receiving money from persons who 
were themselves engaged in the business of writing 
policy in the District of Columbia, is not sufficient to 
warrant the defendant’s conviction under the present 
information. 

That instruction was denied. The following one was 
granted: 
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The defendant cannot be convicted on evidence which 
shows that he was engaged in the lottery business in the 
State of Virginia. He must be shown beyond a reason¬ 
able doubt to have himself participated in the manage¬ 
ment of, or as promoter of a policy lottery in the Dis¬ 
trict of Columbia before a conviction can be had, 

but with the following qualification, which we submit is the 
correct view: 

* • • ‘- Tliis prayer is granted with this qualification: 
If he was engaged in the policy lottery business in the 
1 State of Virginia, of course he cannot be convicted here. 
But if lie was concerned in any manner in the policy 
business in the District of Columbia, he is liable. If ; 
for the purpose of violating the law, or for any other 
reason, this scheme is carried on partly in the District 
of Columbia and partly in the State of Virginia, and 
the defendant, although located in the State of Virginia, 
by himself or through other parties, promotes policy in 
the District of Columbia, he is liable. If this scheme is 
conducted partly in the State of Virginia, and the de¬ 
fendant in the State of Virginia, receives money col¬ 
lected by his associates or agents in the District of 
Columbia, and distributes the money through his agent 
or agents in the District of Columbia to the successful 
players, then he is concerned in the scheme in the Dis¬ 
trict of Columbia.” 20 D. C. at 410. 

The Supreme Court for the District of Columbia, affirmed, 
aligning itself with the view of the Grady case, which we 
submit is the sound rule. 

The felony cases cited by the appellants proceeded on a 
distinction made in felonies between principals and acces¬ 
sories before the fact. However, in the case of misde¬ 
meanors and treason it was held that persons without the 
jurisdiction at the time an offense was committed, but guilty 
of aiding or abetting it, could be punished since in those 
crimes all were principals." 0 Here by statute aiders and 
abettors are made principals and hence would not come 
within a rule which operated in felony cases only because an 
aider or abettor was recognized as a lesser offender than a 

-°Cf. United States v. Gooding, 25 U.S. 460. 
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principal. Here there being no such distinction no such rule 
as to jurisdiction to try any principal should obtain. What 
logical basis is there for a rule that a person in Maryland 
aiding or abetting a lowly misdemeanor in the District of 
Columbia may be punished here while one who aids or abets 
a serious felony may not be reached? We submit that the 
gap through which appellants would like to escape has been 
closed by the acts of Congress cited and the logic of the 
King case, supra, and that the lower court correctly held 
that these appellants could be brought to justice in the 
District of Columbia. 

With respect to the sufficiency of the evidence in the rec¬ 
ord to support the various convictions, we call the court’s 
attention to the following circumstances. The Nelsons, the 
Nowlands, and Blight Lee were convicted on both the con¬ 
spiracy and the lottery counts. Since theirs were “overall” 
sentences to run concurrently, the court need consider 
only whether the conspiracy count, for which the greater 
penalty was imposed, is supported by the evidence. The 
evidence is overwhelming that these appellants did conspire 
to violate the lottery statute and that on the occasion of at 
least one overt act in pursuance of the conspiracy one of 
them (Nowland or Lee) was in the District. That leaves 
nothing further to discuss as to them on this point. The 
appellants Lowry and William MacWilliams do not argue 
the sufficiency of the evidence to support their convictions. 
As to the remaining appellants, there is ample evidence that 
each of them was doing his particular job to further this 
enterprise 1 ’ 7 and that the enterprise was processing numbers 


27 Bertha MacWilliams: The evidence disclosed she played an 
active part in the operation of headquarters from September 1950 
to March 1951, processing numbers at the guesthouse and ranchhouse 
(App. 286, 342, 367, 341-2, 327). 

Elizabeth Brady: Supervised the headquarters at the ranchhouse 
at a time when Mrs. Nelson was absent (App. 289, 298, 300, 327. 
335-6, 369, 372). The brief span of her work here did not require 
an acquittal. That factor, however, was considered in the sentence 
imposed (one to ten months). 

Kirbv: Brought numbers work to the Arcade (App. 235, 252, 281, 
356) and to Richardson’s (App. 312, 359, 319). 

Effie Lou Trent: The record discloses an early employment with 
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work from the District of Columbia. 28 

Government Counsel's Argument to the Jury Affords No 
Basis for Reversal of these Convictions 

With the exception of Lowry and Kirby, all the appellants 
complain of portions of Government counsel’s argument to 
the jury. The first such incident concerns an alleged preju¬ 
dicial comment on the fact that these appellants did not 
testify in their own behalf. The appellants quote the follow¬ 
ing portion of counsel’s argument: 

“But what has the defense said with regard to the 
merits of this case? I submit to you ladies and gentle¬ 
men, they said exactly zero.” Nelson Brief, p. 74, Mac- 
Williams Brief p. 25. 

Because that portion of Government counsel's argument has 
been lifted from context an explanation of the circumstances 
is required. Government counsel had finished summariz¬ 
ing the Government's evidence against all the defendants. 
He then stated as follows: 

At this point, ladies and gentlemen, let's examine the 
1 cross-examination and see briefly what the defense has 
been in this case. (This paragraph does not appear in 
appellants’ appendix. It appears in the record at p. 
1574.) 

You know, there is an old saying around this court¬ 
house, I guess it's been here for years and years, that 
where the defendant has a defense, he argues the evi- 
1 dence, or the merits of the case, but where he doesn’t 
have a defense he throws mud. 

Now, I wonder if you ladies and gentlemen have 
noticed, as I have noticed, the appalling lack of cross- 
examination on the merits of this case. Oh, we have 


the enterprise and a constant association with it. She worked at 
the farm in 1943 (App. 272, 349), at Richardson’s (App. 275, 354), 
at the Arcade (App. 235, 2S1, 356), at Richardson’s again (App. 237, 
358. 284, 322, 362), at Nowland’s (App. 253, 283, 315), at Hutchin¬ 
son's (App. 317, 362), at the farm in 1950 (App. 285 , 323, 364), at 
MacWilliams’ home (App. 286. 325, 365), at the guesthouse (App. 
286, 325, 366), and at the Ranchhouse until March 1951 (App. 289, 
326, 328, 368). 

28 See Counterstatement, infra. 
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been all around the ball park. We have been in every¬ 
body’s back vard and rattled the skeletons in every- 
body’s closet, but what has the defense said with regard 
to the merits of this case! I submit to you ladies and 
gentlemen, they said exactly zero. App. 720. (Em¬ 
phasis added.) 

We submit that Government counsel was merely arguing the 
fact that on the issues of the case there had been no real 
cross-examination, although in his view there had been an 
injection of distracting collateral matters. The trial judge, 
when objection to the argument was made, stated that he 
thought Government counsel was on safe ground, and had 
not come to the point of arguing that none of the defendants 
had taken the stand. 29 App. 720. Government counsel stated 
that he was aware of the fact that he could not comment on 
the failure of the defendants to testify. The trial court was 
not asked to take any action with respect to what had been 
said 30 and the matter was apparently then at rest. In any 
event at the request of counsel, made in connection with the 
general prayers for instruction to the jury, 31 the court 
instructed the jury as follows: 


20 Cf. Gargotta v. United States , 77 F. 2d 977; Hood v. United 
States, 59 F. 2d 153. 

30 There is no basis in the record for the following statement in 
the Nelson brief: 

A bench conference immediately followed that inflammatory 
and highly prejudicial argument in which the appellants de¬ 
manded a mistrial on that account. Counsel for the defend¬ 
ants MaeWilliams, daughter and son-in-law of the Nelsons, 
thought that for the court to say anything to the jury about 
that argument would add “salt” to the wounds, but such was 
not the position of these appellants. The result was the court 
did nothing in an attempt to cure the effect of that argument, 
outside from scolding Government counsel out of the hearing 
of the jury. Nelson brief p. 74. 

31 The Court: * * * The only thing I would like to have you 
state for me, in view of the fact that some of the defendants have 
decided not to take the stand, do you want me to mention it. some 
counsel differ on that. 

Mr. O’Connell: I want you to mention it. 

The Court: I know how counsel feel about it. Some feel it em¬ 
phasizes it and draws attention to the jury, and others think if you 


The court desires to call your attention, at the request 
of counsel, that the defendants have not taken the stand 
in their own behalf. 

You are instructed by the court that by virtue of that 
fact, vou are not to draw anv unfavorable inferences 
against them. Under our system of law, a defendant 
does not have to take the stand. He may stand mute 
because the responsibility and burden is on the Govern¬ 
ment to prove every essential element of the crime 
alleged and to prove this bevond a reasonable doubt. 
App. 728-9. 

There was no objection to that instruction or any request for 
an enlargement on it. Accordingly, we submit (1) that 
Government counsel's argument was a comment on defense 
counsel's tactics in cross-examining the Government's wit- 
nesses, and (2) that the trial court, having done all that was 
requested of him, can hardly be said to have committed 
reversible error. 

On the matter of the defendants’ failure to testify from 
the inception of this case, counsel for Nelson’s daughter and 
son-in-law complains of an incident brought on, not by 
Government counsel, but by Nelson’s counsel. At the close 
of the Government's case all the defendants save those 
represented by Mr. O'Connell decided to call no witnesses 
and put in no evidence. Mr. O'Connell, however, on behalf 
of his clients, the Nelsons, Nowlands, Lee, and Elizabeth 
Brady, called the following witnesses: Mr. John Fihelly, 
Mr. Alfred Hantman, Mr. Thomas Wadden, Government 
counsel in the case, and Mr. Carl Kisler. Through Mr. 
Fihelly, Mr. O’Connell, Nelson’s counsel, brought out to the 
jury that in the main the defendants, with the exception of 
Lowrv and Kirbv, had refused to testifv before the Grand 
Jury (App. 635). That portion of the transcript is as 
follows: 

Q. Was any witness warned that what he said might 
incriminate him? 


don't the jury’ will sit back and wonder why they didn’t. You ask 
specifically that it be given? 

Mr. O’Connell: Yes. Sir. 

The Court: Then I will tell them that the defendant doesn’t have 
to take the stand. App. 708-9. 
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A. Some of them were, yes, sir. 

Q. Do you recall which ones? 

A. I know that Mr. Lowry and Mr. Kirby were, and 
all of the defendants who were subpoenaed were warned 
of their rights. 

Q. All of these defendants who were subpoenaed? 

A. That is right, sir. 

Q. Did any of these defendants testify? 

A. All of those defendants stood on their constitu¬ 
tional rights, after being warned, with the exception- 

Q. Let me ask you this. 

A. Just a minute. —with the exception of Mr. Kirby 
and Mr. Lowry. 

Q. Now, leaving Mr. Kirby and Mr. Lowry out of it, 
every one of these ladies and gentlemen in this row, 
and in this row, and including this other gentleman, all 
stood on their constitutional rights, didn't they? 

A. With one limitation, Mr. O’Connell. Mr. Pun- 
phrev and Mrs. Brady did answer questions at some 
length. 

Q. Certain questions? 

A. That is right. But the others I have generally 
mentioned were warned of their rights, said they had 
attorneys, most of them, saying they had you, Mr. 
O’Connell, and that was the end of the conversation. 

Q. All of the four ladies who were indicted for run¬ 
ning adding machines were warned, were they? 

A. Yes, Mr. O’Connell, to my recollection. 

Q. And they all refused to testify? 

A. That is right, sir. App. 655-6. 

It is to be noted that there was no objection by any one 
to this line of testimonv. After Mr. Fihellv was excused 

tr m> 

as a witness Mr. O'Connell called Mr. Hantman and in the 
course of his examination again called toi the jury's atten¬ 
tion the defendant’s unwillingness to testify. See App. 680. 
It was only at this point in Mr. Hantman’s testimony, some¬ 
time after Mr. Fihellv had testified to the same effect, with¬ 
out any objection, that Mr. Williams, counsel for the Mac- 
Williams expressed concern. At first he asked that the 
court strike the answer with respect to his clients, but then 
changed his mind and expressly requested the court to say 
nothing (App. 681). Under those circumstances we submit 
that Nelson's daughter and son-in-law are not entitled to a 
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reversal of their convictions because of the deliberate 
course pursued by counsel for Nelson. 

Finally, all the appellants with the exception of Lowry 
and Kirby argue that the following argument of Govern¬ 
ment counsel also constitutes reversible error: 

Several attorneys, defense counsel, during the course 
of this proceeding, asked the court to indicate to you 
1 ladies and gentlemen that some of the Government wit- 
i nesses were accomplices in this venture. I submit to 
you ladies and gentlemen, the mere request by defense 
counsel, of some of the Government witnesses being 
labeled accomplices, in and of itself is an admission by 
counsel that their own clients * * * . App. 721. 

At that point Mr. Ford, counsel for Lowry and Kirby, ob¬ 
jected and the court immediately interposed as follows: 

That doesn't follow, Mr. District Attorney. Don't 
pursue that argument please. 

Ladies and gentlemen, just that you have it in mind, 
i people may commit offenses in chance ways: they may 
do it singly, they may do it with others. When they 
i engage with others, those that engage in it are techni¬ 
cally called an accomplice, but there is a far erv from 
being an accomplice in the broadest sense of the law, 
and as imputing guilt or innocence to these defendants. 
Disregard that argument entirely. App. 721. 

That action of the District Court was apparently satis¬ 
factory to all concerned for there was no request for any 
other statement or action by the court at that time or there¬ 
after. The matter was not raised again until presented 
here on appeal. In similar circumstances this Court said 
as follows: 

"The justice having done all that he was called upon to 
do, there was no ground for an exception to his action. 
He could not, of his own motion, withdraw a juror and 
continue the case for trial before another jury with¬ 
out affording the defendant, probably good foundation 
for a plea of former jeopardy. The defendant made 
no such motion * * * having thus elected to take the 
chance of a verdict. Without motion or exception, 
there is no foundation for the assignment of error.” 
Lorenz v. United State*, 24 App. D.C. 337, 391. 
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Here, as in Lorenz, the defendants having elected to take 
the chance of a favorable verdict, may not have a reversal 
because of the incident complained of. 

The Trial Court Properly Admitted the Testimony of 

Agents Ford and Kent and the Income Tax Returns in 

Question. 

Counsel for the Nelsons, the Nowlands, Blight Lee, and 
Elizabeth Brady contends that the trial court committed 
reversible error in permitting two Internal Revenue agents 
to testifv about admissions made to them, and also in ad- 
mitting copies of certain income tax returns. This argu¬ 
ment is founded on 26 U.S.C. 55. That Section provides 
that tax returns shall constitute public records but also pro¬ 
vides for limited inspection of them. This section also 
makes it a misdemeanor to disclose in any manner not pro¬ 
vided by law information contained in income returns. 
Pursuant to the section, the following regulations have been 
promulgated. Returns are open to inspection by United 
States Attorneys and by attorneys in the Department of 
Justice where necessary in the performance of their offi¬ 
cial duties. 26 C.F.R. § 458.67. Also open to inspection 
are information returns, schedules, lists, and other state¬ 
ments supplemental to the return. 26 C.F.R. § 458.68. 
The regulations further provide that returns may be fur¬ 
nished to United States Attorneys for use in proceedings 
before a grand jury or in a litigation in any court, if the 
United States is interested in the result, or for use in prep¬ 
aration for such proceedings or litigation. Use of the re¬ 
turn is limited to the purpose for which furnished and is 
not to be made public except to the extent of publicity which 
necessarily results from such use. 26 C.F.R. 458.204. 
Neither the statute nor the regulations prohibit Internal 
Revenue agents from testifying about admissions made to 
them by taxpayers. 

In this case Agent Ford testified that he was directed by 
the Commissioner of Internal Revenue to testify. When 
asked if he had had a conversation with the Nelsons or the 
Nowlands about Robert L. Nowland and Associates he re- 


plied that he had had a conversation with Mr. and Mrs. 
Nelson. At this point, Mr. O’Connell stated: 

This testimony, of course, is objected to, under the In¬ 
ternal Revenue Code Section 55. App. 541. 

At that point the court excused the jury. Thereafter, Agent 
Ford stated that in a letter of January 17, 1952 he had 
been directed by the Commissioner of Internal Revenue to 
testify fully in the matter and that he had a copy of the 
Commissioner’s letter with him. The court inquired 
whether counsel for the defense wanted to explore the mat¬ 
ter before the jury returned. Mr. O’Connell again stated: 

We just object generally, on the ground that his testi¬ 
mony is barred by Title 26, Section 55 of the Internal 
Revenue Code. App. 542. 

At this point there was no indication as to the nature of 
Ford’s proposed testimony. The court ruled that the 
agent’s testimony would be admitted in view of the direc¬ 
tion from the Commissioner. Mr. O’Connell again re¬ 
peated his general objection as follows: 

We object to it generally, under the provisions of Sec¬ 
tion 55, Title 26 of the Internal Revenue Code. We say 
! that precludes the agent from testifying. App. 543. 

The court indicated once more his view that the agent 
could testifv since his testimonv had been directed bv the 
Commissioner of Internal Revenue. The jury was then 
brought back and Ford’s testimony was resumed. With¬ 
out further objection Ford testified that the Xowlands had 
told him they and the Nelsons were partners in Robert L. 
Xowland and Associates (App. 545). Ford also testified 
that Mr. Nelson had told him the Nelsons were both ren¬ 
dering services to the Robert L. Xowland and Associates 
partnership and that they had both invested capital in it. 

Later that same day the Government called Perrin Kent 
also an Internal Revenue agent, as a witness. At the out¬ 
set of his examination Kent disclosed that he had been di¬ 
rected by the Commissioner to testify but that he did not 
have the letter on his person. The court thereupon ex- 
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cused Kent until the following morning. At the commence¬ 
ment of the next day’s proceedings the following trans¬ 
pired before Kent took the witness stand (App. 607): 

Mr. Fihelly : We ask that there be marked by the next 
numbers for identification three tax returns for the 
years 1945, 1946 and 1947. 

Mr. O’Connell: Of course, they are objected to on 
grounds previously stated to Your Honor. 

The Court: The objection is noted. Are they au¬ 
thenticated? 

Mr. Fihelly: They are certified copies, Your Honor. 

The Court: Internal Revenue? 

Mr. Fihelly: That is right, Your Honor—and I will 
pass them as soon as they are marked. 

(The three tax returns were marked for identifica¬ 
tion as Government Exhibits 78, 79, and 80.) 

Mr. Fihelly : And two other certified tax returns for 
the year 1949, that I will ask be marked by the next 
two numbers. 

(The two tax returns for the year 1949 were marked 
for identification as Government Exhibits 81 and 82.) 

Mr. Fihelly: Does Your Honor want to look at 
these, sir? 

(They were handed up.) 

The Court: They will all be admitted. App. 607. 

* * * • * 

Kent, after other evidence and stipulations had been ad¬ 
mitted, resumed the stand and produced the letter from the 
Commissioner directing him to testify. The letter was 
shown to the court and to defense counsel. Mr. O’Connell 
objected as follows: 

We still object under Title 26 Section 55 of the In¬ 
ternal Revenue Code, that the conversation of this 
gentleman with any of the defendants is inadmissible 
and barred. App. 611. 

The court ruled that the witness had demonstrated his au¬ 
thority to testify and overruled the objection of defense 
counsel. It will be noted that the objection here, as in the 
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case of Ford’s testimony, was made prior to any disclosure 
as to what the agent’s testimony would be, defense counsel 
apparently taking the position that they could testify about 
nothing. Once examination of Kent started there was no 
further objection as to any of the testimony which he ac¬ 
tually gave. He testified without objection that Mrs. Now- 
land had let him see the Xowland Associates records for 
1947, 1949, and 1950. When he questioned her about the 
records she told him that the commissions represented 
thirty percent of the bets which were placed, that “ over¬ 
looks” were “hits” which had been overlooked on a prior 
day, that “men’s end of the business” represented a 
twenty-five percent profit for each man’s book, that adver¬ 
tising or good will represented turkeys or money in lieu 
thereof given to runners at Christmas time, 32 that the Xow¬ 
land Associates had been started with a thirty-five-thou- 
sand-dollar contribution by Mr. Nelson in 1944 and that 
certain bad debts on the records represented runners who 
were behind in accounts which were later charged off as 
bad debts (App. 612 et seq.). 

We submit that the testimony of the agents as to their 
conversations with these appellants was not barred by this 
statute which is aimed at a general disclosure of informa¬ 
tion appearing in the tax returns themselves. Testimony 
of agents under similar circumstances has been admitted 
in Still wan v. United States , 177 F. 2d 607; Shubin v. United 
States , 164 F. 2d 377; and, Mon jar v. United States , 147 
F. 2d 916. 

Moreover, we point out that there was no specific 
objection to any of the evidence of these agents. In ad¬ 
vance of each one’s testimony, counsel for the Nelsons 
took, and stood on, the position that Section 55 was a com¬ 
plete bar to any testimony by them, even though the nature 
of their proposed testimony was not known. We are of 
the opinion that none of the agents’ testimony violated the 

32 Nelson’s brief states that this obviously referred to alleged il¬ 
legal payments for protection, Brief p. 72. This does not appear 
from anything in Kent’s testimony. 
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statute, but had there been testimony which might have 
been objectionable, that objection was waived by counsel’s 
failure to object at the time, the rule being that “Objec¬ 
tions should be timely, specific, and renewed, when the 
court’s initial ruling, correct when made, is proved erro¬ 
neous in the light of subsequent evidence.” Skiskowski v. 
United States , 81 U. S. App. D. C. 274, 158 F. 2d 177. 

With respect to the returns themselves, admitted in evi¬ 
dence apart from the testimony of the agents, the statute 
and the regulations contemplate such use. Stillman v. 
United States, 177 F. 2d 607; Shushan v. United States, 
117 F. 2d 110; Gibson v. United States, 31 F. 2d 19. See 
also Lewi/ v. United States, 29 F. 2d 462; Lewis v. United 
States, 38 F. 2d 406. Now on appeal there is the objection 
made that there was no showing of a proper release to 
the United States Attorney or the Attorney General and 
that the use made was in accordance with the release. That 
specific objection was not made below. We submit that to 
allow this argument now would be to allow the appellants 
to gain an advantage to which they are not entitled. Here 
we had returns from the Bureau and were moving their 
admission in this case. It cannot be disputed that under 
the regulations the returns could have been released and 
used as was done. If appellants desired to make an issue 
of the claim they now raise they should have done so spe¬ 
cifically. The facts surrounding the returns’ release and 
our right to use them would have been put squarely before 
the trial judge for a ruling. As a result of appellants’ gen¬ 
eral objection that was not made an issue; we submit that 
they are not entitled to make their specific objection for the 
first time on appeal. 

In any event, we submit that these returns were merely 
cumulative and their admission could hardly have been 
prejudicial. Lee’s returns were for 1945, 1946, 1947 and 
showed that he was employed by Robert L. Xowland Asso¬ 
ciates. The Nowland Associates return for the year end¬ 
ing September 30, 1949 showed that their business was 
speculation and that the partners were the Nowlands and 
the Nelsons. The Nelsons’ return for 1949 showed that 
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they reported income from Robert Nowland Associates. 
This evidence, if erroneously admitted, was hardly preju¬ 
dicial in view of the remainder of the Government’s uncon¬ 
tradicted evidence showing essentially those same rela¬ 
tionships. 

Accordingly we submit that admission of the testimony 
of the agents and the returns is not grounds for reversal. 

The Appellants' Motion and Supporting Affidavits Did A ot 

Warrant an Opening of the Grand Jury Proceedings for 

Their Inspection. 

The Nelsons, the Rowlands, Blight Lee, and Elizabeth 
Brady contend that the trial court erred in refusing their 
motion for an inspection of the grand jury minutes. We 
submit that the key to correct disposition of such motions 
is found in United States v. Johnson f 319 U.S. 503. That 
case is similar to this one in that both concern an attack 
on the presumption of regularity in the grand jury’s pro¬ 
ceedings. In the Johnson■ case the Court of Appeals had 
held that the defendant’s motion to quash raised issues of 
fact and that the trial court, instead of its striking the mo¬ 
tion as it did, should have required an answer by the Gov¬ 
ernment. 33 The Supreme Court, after indicating the im¬ 
portance of the question raised, reversed the decision of 
the Court of Appeals. In its opinion the Supreme Court 
said: 

The court below was apparently of the view that a mere 
denial of such a solemn allegation by the grand jury 
puts its truth in issue, that the burden is upon the gov¬ 
ernment “to support it with proof/’ and that failure 
to vindicate the authority of the grand jury is “fatal.” 
Assuming that under any circumstances a grand jury's 
allegation that the indictment which it returns was the 
outcome of an investigation “begun" during an ex- 

3 ? 1 “Inasmuch as the initiation of prosecution through grand juries 
forms a vital feature of the federal system of criminal justice, the 
law governing its procedures and the appropriate considerations for 
determining the legality of its actions are matters of first impor¬ 
tance * * * . The lower court here dealt with a matter of deep 
concern to the administration of federal criminal law.” 319 U.S. 
at 507. 
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tended term, within the meaning of § 284 of the Judicial 
Code, 28 U.S.C. § 421, presented a traversable issue, 
the circumstances that could raise such an issue would 
indeed have to be extraordinary and the burden of es¬ 
tablishing it would rest heavily on defendants. Com¬ 
pare Roche v. Evaporated Milk Assn., ante, p. 21. 

Were the ruling of the court below allowed to stand, 
the mere challenge, in effect, of the regularity of a 
grand jury’s proceedings would cast upon the govern¬ 
ment the affirmative duty of proving such regularity. 
Nothing could be more destructive of the workings of 
our grand jury system or more hostile to its historic 
status. That institution, unlike the situation in many 
states, is part of the federal constitutional system. 
To allow the intrusion, implied by the loiver court's 
attitude . into the indispensable secrecy of grand jury 
proceedings—as important for the protection of the 
innocent as for the pursuit of the guilty—would sub¬ 
vert the functions of federal grand juries by all sorts of 
devices which some states have seen fit to permit in 
their local procedure , such as ready resort to inspec¬ 
tion of grand jury minutes. The district court was 
quite within its right in striking the preliminary mo¬ 
tions which challenged the legality of the grand jury 
that returned the indictment. 

In view of that admonition we submit that the trial court 
correctly denied the motions to inspect in this case. Those 
motions sought to determine if the indictment was founded 
on competent evidence. Brief p. 80. M e submit that the 
motion and its affidavits failed to overcome the presumption 
that the grand jury acted on sufficient evidence. Weber 
v. United States, 197 F. 2d 237, United States v. Tcxeira. 
162 F. 2d 169. It is not enough to make a showing that 
some improper evidence was presented to the grand jury. 
Holt v. United States , 34 218 U.S. 245. The affidavits relied 
on to open the grand jury’s proceedings to inspection ap¬ 
pear at App. 53-55. At best these affidavits fail to show 
that there was no competent evidence before the grand 

»■» “All the affidavit disclosed was that evidence in its nature com¬ 
petent. but made incompetent by circumstances, had been consid¬ 
ered along with the rest. The abuses of criminal practice would 
be enhanced if indictments could be upset on such a ground.” 218 
U.S. 245. 247. 
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jury. It appears that the grand jury received no evidence 
from the affiants, but that is a far cry from a showing that 
there was no competent evidence presented by anyone. 35 
United States v. Holmes, 168 F. 2d 888, Hillman v. United 
States, 192 Fed. 264; Anderson v. United States, 273 Fed. 
20, 29. Accordingly, we submit that the trial court correctly 
refused to require an opening of the grand jury’s proceed¬ 
ings. 

It-Was Not Error to Deny the Appellants’ Motion for a 
Bill of Particulars Showing the “Specific Dates and 
Times” of Their Transactions in the Lottery. The In¬ 
dictment and Bill of Particulars Furnished Them I Vere 
Adequate for Preparing Their Defense. They Fail to 
Shoe Wherein They Were Prejudiced By the Trial 
Court's Refusal to Require a Further Disclosure By the 
Government. 

Bertha MacWilliams, William MacWilliams, Effie Lou 
Trent, James Lowry and Robert Kirby contend that it was 
error to refuse their request for a Bill of Particulars setting 
forth the dates and times of their transactions in the lottery. 

The indictment charged that all of the appellants were 
engaged continuously in the lottery from October 22, 1948, 
until the finding of the indictment on October 22, 1951 
(App. 2). The general manner of operation was set forth, 
reciting how chances in the lottery were sold in the "District 
of Columbia from Monday to Saturday of each week, that 
money and numbers slips and records from the District 
would be taken to Maryland and the money there counted 
and tabulated and the slips and records examined to deter¬ 
mine winning numbers. The indictment also alleged that 
money to pay the winners was sent from Maryland to the 
District of Columbia. 


3 ‘ As a practical matter when the case came on for trial and the 
government's witnesses were cross-examined by appellants' counsel 
it became apparent that the government’s evidence, sufficient at 
trial to establish guilt beyond a reasonable doubt, had certainly 
been sufficient to meet the far less stringent requirement for the 
finding of the indictment. 
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Details of the parts played in the lottery by each Mac- 
Williams, Trent, Lowry and Kirby were thereafter set 
forth in the indictment, and the bills of particulars which 
the Government filed. 36 

Requests for a bill of particulars are addressed to the 
discretion of the trial court. Wong Tai v. United States, 
273 U. S. 77, and the court’s action is to be sustained in the 
absence of a showing of an abuse of discretion, Lucas v. 
United States, 70 App. D. C. 92, 104 F. 2d 225; Arnstein v. 
United States, 54 App. D. C. 199, 296 Fed. 946. Appellants 
have failed to show' an abuse in the trial court’s refusal to 
require a greater disclosure of the Government’s case, 
Mendelson v. United Staies, 61 App. D. C. 127, 58 F. 2d 532 
or that they w*ere in fact prejudiced or surprised at trial, 
Wong Tai v. United States, supra; Mendelson v. United 
States , supra. 

The Court Correctly Instructed the Jury in Accordance 
With the Long Settled Rule That They Might Convict of 
Conspiracy If They Found That an Overt Act in Further¬ 
ance of it Was Committed in the District of Columbia 
Even Though the Conspiracy Itself Might Have Been 
Formed in the State of Maryland. 

The Nelsons, the Nowlands, and Blight Lee contend that 
the trial court erred in instructing the jury that it might 
convict of conspiracy if it found an overt act committed in 
the District of Columbia even though the conspiracy w'as 
formed in Maryland. They argue “that the gist of con¬ 
spiracy is the unlawful agreement and that it must be tried 
under the Sixth Amendment in the venue where the agree¬ 
ment was formed.” Br. p. 77. 

This point does not seem to require elaborate argument 
in view of the appellants’ concession that the instruction 
that the jury might convict on conspiracy on a finding that 
an overt act occurred in the District of Columbia is in 
accordance wdth the opinion of the Supreme Court in Hyde 

30 Lowry, App. 5, 5-6, 73, 76-7, 80-1; Kirby, App. 6, 74, 77, 80-1; 
Bertha MacWilliams, App. 6, 74, 78; William MacWilliams, App. 
6, 74, 78; Trent, 74, 79. 
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v. United States, 225 U. S. 347 and Brown v. Elliott, 225 
U. S. 392. In the Hyde case the court stated as follows: 

The conspiracy, therefore, cannot alone constitute the 
offense. It needs the addition of the overt act. Such 
act is something more, therefore, than evidence of a 
conspiracy. It constitutes the execution or part execu¬ 
tion of the conspiracy, and all incur guilt by it, or 
rather complete their guilt by it, consummating a crime 
by it cognizable then by the judicial tribunals, such 
tribunals only then acquiring jurisdiction. 

* • * * # 

If the overt acts give jurisdiction for trial, it is not 
essential where the conspiracy is formed, so far as the 
jurisdiction of the court in which the indictment is 
found and tried is concerned. 

Appellants’ reliance on United States v. Johnson , 323 
S. 273 as evincing a break in the long settled doctrine of 
the Hyde case is misplaced. The Johnson case was not a - 
conspiracy case but one involving use of the mails to trans¬ 
mit contraband. In addition we point out that since the 
Johnson decision Congress has passed specific legislation to 
cover situations like that. 37 

37 IS U.S.C. 3237: 

Except as otherwise expressly provided by enactment of Con¬ 
gress, any offense against the United States begun in one dis¬ 
trict and completed in another, or committed in more than one 
district, may be inquired of and prosecuted in any district in 
which such offense was begun, continued, or completed. 

Any offense involving the use of the mails, or transportation 
in interstate or foreign commerce, is a continuing offense and, 
except as otherwise expressly provided by enactment of Con¬ 
gress, may be inquired of and prosecuted in any district from, 
through, or into which such commerce or mail matter moves. 

The Reviser’s Notes to that section state, in part: 

The last paragraph of the revised section was added to meet 
the situation created by the decision of the Supreme Court of 
the United States in United States v. Johnson, [323 U.S. 273] 
65 S. Ct. 249, 89 L. Ed. 236, which turned on the absence of a 
specific venue provision in the dentures act * * * . The re¬ 
vised section removes all doubt as to the venue of continuing 
offenses and makes unnecessary’ specific venue provisions ex¬ 
cept in cases where Congress desires to restrict the prosecution 
of offenses to particular districts * * * . 
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The Fact That Mr. and Mrs. Nelson, and Mr. and Mrs. Now- 
land, Were Husband and Wife, Did Not Bar Their Prose¬ 
cution for the Crime of Conspiracy . 

Mr. and Mrs. Nelson and Mr. and Mrs. Nowland, admitting 
that the point was not raised in the trial court in this case, 
and admitting further that the point has been decided against 
them by this Court in the Johnson case, 3 * contend that none 
of them could be tried for conspiracy since each was charged 
with conspiring with his spouse. 

AVe point out that each of the appellants was found guilty 
of conspiring not only with his spouse but also with the 
other couple and with Blight Lee as well. Under the appel¬ 
lant’s novel theory fifty people may conspire with each other 
to commit offenses against the United States and go free 
so long as they take the precaution to see that their number 
consists of twenty-five married couples. This Court rejected 
a far less tenuous argument in the Johnson case and we 
rely on its opinion here: 

[1, 2] Appellant urges that it is legally impossible 
for a husband and wife to conspire with each other. 
The old common law rule to that effect has been followed 
in Dawson v. United States, 9 Cir., 10 F. 2d 106, 107, 
Gros v. United States, 9 Cir., 138 F. 2d 261 (one judge 
dissenting), United States v. Shaddix, D. C. S. D. Miss., 
43 F. Supp. 330, and a number of State cases. There 
are some State cases to the contrary. Dalton v. People, 
68 Colo. 44, 189 P. 37; Marks v. State, 144 Tex. Cr. R. 
509, 164 S. W. 2d 690. The old rule was based on the 
common-law fiction that husband and wife were one per¬ 
son. Acts of Congress have established the separation 
of husband and wife as to property, contracts, and torts 
in the District of Columbia. We agree with the District 
Court of the United States for the District of Columbia, 
which ruled upon the question in denying the motion 
of the present appellant’s wife for a new trial that this 
legislation has made the fiction obsolete. No reason 
remains why the law should not recognize the obvious 
fact that the relation of husband and wife does not 
prevent two persons from conspiring to commit an 
offense. The interest of society in repressing crime 


38 81 US. App. D.C. 254, 157 F. 2d 209. 
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requires that the fact be recognized, and our common- 
law system does not require that its recognition await 
express legislative action. 

The Trial Court Correctly Admitted Evidence Relating to 
Incidents Beyond the Three Year Period of the Statute of 
Limitations. 

The Nelsons, the Xowlands, Blight Lee and Elizabeth 
Brady contend that the trial court erred in admitting evi¬ 
dence of acts prior to the three year period of the statute of 
limitations applicable to the substantive and conspiracy 
counts of this indictment. A phase of the problem involved 
here was discussed in United States v. Johnson , 165 F. 2d 
42 where the court stated: 

The indictment in this case was returned on September 
11, 1945. The conspiracy existed over a period of four¬ 
teen vears. Some of the acts necessarily occurred 
earlier than September 11, 1942, but these acts could 
be proved to show the existence and continuation of the 
conspiracy even though there could have been no prose¬ 
cution for any substantive offense charged as an overt 
act. 


See also McNeil v. United States, 66 App. D.C. 199, 85 F. 
2d 698, where this Court said that “ * * * in all conspiracy 
cases great latitude in the introduction of testimony is al- 
lowed. It is enough that the evidence offered tends to 
elucidate the inquiry or to assist in determining the truth.” 

In this case where the headquarters of the conspirators 
and many of their operations were outside the District of 
Columbia for many years, the evidence complained of was 
particularly admissible to show that this ostensible Mary¬ 
land numbers operation had in fact begun as a scheme to 
violate the District lottery statute and had continued 
through the years with that as its primary purpose. 
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The Trial Court's Instruction , Read as a Whole, Correctly 
Informed the Jury That Unless it Found Beyond a Rea¬ 
sonable Doubt an Agreement to Violate the Lottery Stat¬ 
ute It Must Acquit on the Conspiracy Count. The Criti¬ 
cized Portion of the Charge is an Isolated Instance From 
a Portion of the Charge Wherein the Court Was Telling 
the Jury That the Agreement Need not be Shown to be 
the Result of a Formal Conference-Table Meeting . Ap¬ 
pellants Furnish No References to Their Alleged Objec¬ 
tion to the Charge, Nor is the Objection Found in Their 
Appendix of the Portions of the Record They Desire the 
Court to Read. 

The Nelsons, the Xowlands, and Blight Lee contend that 
the trial court erred in instructing the jury as follows: 

In determining whether or not a conspiracy exists it 
mav be determined from the overt act or overt acts 

* # . (App. 741.) 

These appellants say that this was “ objected to as not being 
the law as applied to the facts in this case, but the court 
let it stand.” No reference is furnished where one may 
find that alleged objection 39 and we fail to find it in the 
appellants’ appendix which contains that portion of the 
record they desire to have read by the court. In that por¬ 
tion of the charge to which appellants now take exception 
the court was telling the jury that a conspiracy might be 
proved by circumstantial evidence. The criticized portion 
of the charge cannot be viewed alone, for it was part of an 
over-all instruction in which the court told the jury of the 
necessity of finding an agreement to violate the lottery stat¬ 
ute,'although that agreement need not be shown to be the 
result of a formal conference-table meeting. We submit 
that the court correctly instructed that such agreements 
may be proved circumstantially, sometimes by the resulting 

39 See Rule 30, F. R. Crim, P.: 

* * * No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. 
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overt act. Those portions of the charge which precede 
and follow the isolated portion set out in appellant’s brief 
are as follows: 

* * The conspiracy partakes of the nature of a part¬ 
nership in crime. The gist, the essence the nub, the 
business of the thing is the confederation or the com¬ 
bination of minds. Xo formal agreement between the 
parties is necessary to the formation of a conspiracy. 
It is not required in the law that the several defend¬ 
ants charged have to sit down around a table and hold 
a formal meeting, for the agreement of a combination 
of minds may be shown, if there be concerted action, 
that is, all of the parties working together understand- 
ingly, with the single design for the accomplishment 
of a single purpose, then the conspiracy lias come into 
effect. 

That is what is meant by the law of conspiracy. It 
is a confederation, a combination of minds for a pur¬ 
pose such as I have indicated and a working together 
for the accomplishment of such a common purpose. 
App. 735-6. 


# 


* 


# 


# 




However, using the expression of an overt act, the 
Court charges vou that from the instructions it is not 
necessary that all the conspirators, alleged conspira¬ 
tors, joined in the commission of an overt act because, 
as the Court lias instructed you, a conspiracy is a part¬ 
nership in crime. If one of the conspirators commits 
an overt act, that act performed by one becomes the 
act of all. As I have already said, it is an open mani¬ 
festation of the fact that the conspiracy is not onlv in 
existence but is carrying out work. In determining 
whether or not a conspiracy exists it may be determined 
from the overt act or overt acts, and a conspiracy may 
be proved by circumstantial evidence. App. 741. 

• • • • • 

* • * while the proof may be direct evidence, circum¬ 
stantial evidence, or documentary evidence, you must 
bear in mind that an agreement of conspiracy may be 
proved by those various ways. It simply comes down 
to this, that the participation in the agreement and 
the joint responsibility of the defendants may be in- 
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ferred from the fact that the defendant lent aid to the 
enterprise with knowledge of its illegal character. 
However, you are instructed that it must be found be¬ 
yond a reasonable doubt that each of the accused in¬ 
tentionally entered into that agreement. It can also 
be determined from the surrounding circumstances, 
but it must be proved, and proved by the Government 
bevond a reasonable doubt. 

So therefore, by way of summary with respect to the 
second count of the indictment charging a conspiracy, 
let me simply say this: There are three essentials to 
the crime. One is that there must be an agreement, 
a confederation of minds. Two, that there must be an 
object towards which the agreement or confederation 
of minds is directed and, three, there must be an overt 
act, something in the nature of a human act which indi¬ 
cates that the conspiracy, if one is found to exist, not 
onlv exists, but actually is carried into operation. 
App. 741-2. 

The Punishment Imposed In This Cose Tf as For Con-duet 
During The Period October 22. 1948 to October 22. 1951. 
Imposition- of the Increased Conspiracy Penalty Under 
the Statute Effective September 1 , 1948 , Prior to the 
Three Year Period in Question , Did Not Violate the Ex 
Post Facto Provision of the Constitution. 

The Nelsons, the Xowlands, and Blight Lee were found 
guilty of conspiracy on the basis of their conduct during 
the three year period October 22, 194S to October 22, 1951. 
Prior to tliat period, on September 1, 1948 the conspiracy 
statute had been amended so as to provide an increased 
punishment after that date. 40 That increased punishment 
was meted out in this case. These five appellants con¬ 
tend that this action violates the ex post facto provision of 
the Constitution, their argument being that their illegal 
conduct commenced prior to the effective date of the new 
statute. 

Similar contentions have been made in the past with re¬ 
spect to conspiracies formed beyond the statute of limita- 

40 18 U.S.C. 371, maximum imprisonment increased from two to 
five years. 
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tions. In one of those cases, Lorenz v. United States , 24 
App. D.C. 237 cert, denied 196 U.S. 640, this Court said: 

The contention on behalf of the appellants is that, 
if the conspiracy was in fact formed, and a single act 
in aid of its object committed, more than three years 
before the finding of the indictment, then the offense 
was barred by the statute of limitations; and that no 
other like act or acts, committed within three years, 
would amount to a renewal or continuance of the con¬ 
spiracy so as to remove the bar. 

We cannot agree with this contention. Undoubtedly, 
as argued, the conspiracy is the gist of the offense de¬ 
fined in § 5440, Rev. Stat. (U.S. Comp. Stat. 1901, p. 
3676), though it is not indictable until some act shall 
have been done by one or more of the conspirators to 
effect the object of the corrupt agreement. The of¬ 
fense is then complete as to that act, and the statute at 
once begins to run; but it does not follow that all sim¬ 
ilar acts thereafter may be committed with impunity. 
Through the repetition of such acts—overt acts, as 
they are commonly called—the conspiracy is made a 
continuing offense. By each subsequent act it is re¬ 
peated and entered into anew. 24 App. D.C. at 387- 
388. 

See also United States v. Kissel, 218 U.S. 601; Thjde v. 
United States, 225 U.S. 347, and Brown v. Elliott, 225 U.S. 
392. 

Moreover, the precise contention that these appellants 
make has been overruled by the United States Courts of 
Appeals for the Third and Fifth Circuits. See United 
States v. Goldberger , 197 F. 2d 330: 

(The only question in these appeals is whether Sec¬ 
tion 371 of Title 18 U.S.C. (1948 rev.) which increases 
the penalty for conspiracy from two to five years im¬ 
prisonment is an ex post facto law as applied to a con¬ 
spiracy which although commenced before was con¬ 
tinued by overt acts after its effective date. 

We think it clear that the admitted successive overt 
acts occurring after Section 371 had become the law 
were part of the continuing crime for which appellants 
were indicted and convicted. The sentences were 
proper and the judgments will be affirmed. Huff v. 
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United States, 5 Cir., 192 F. 2d 911, 914-915; certiorari 
denied 342 U.S. 946, 72 S. Ct. 560); 

and Huff v. United States , 192 F. 2d 911. 

Enactment of the increased penalty provision to be ef¬ 
fective September 1, 1948 was warning enough that those 
who continued in their unlawful conduct after that date 
were to receive a greater punishment. Appellants disre¬ 
garded that warning and cannot now complain that they 
have received the stated punishment for their subsequent 
conduct. 

CONCLUSION 

Wherefore, we submit that the judgments of convictions 
should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

John W. Fihelly, 

Thomas A. Wadden, 

Alfred Hantman, 

Joseph M. Howard, 

William E. Kirk, Jr., 
Assistant United States Attorneys. 
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